TRANSCRIPT OF RECORD. 


SUPREME COURT OF THE UNITED STATES. 
OCTOBER TERM, 1585. 


No. JOO. 


NATHANIEL D. MOORE; NATHANIEL D. MOORE, JR., 
SOLE HEIR-AT-LAW OF HELEN MOCRE DECEASED, 
BY HIS GUARDIAN NATHANIEL D. MOORE; AND JOHN 
McKAY, ADMINISTRATOR OF THE ESTATE OF HELEN 
MOORE, DECEASED, APPELLANTS, 


Us. 


CHRISTINA CRAWFORD, MARY ANN MONROE, AND JOHN 
D. MONROE. 


APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE WESTERN DISTRICT OF MICHIGAN 


FILED SEPTEMBER 19, 1887. 


i | SUPREME COURT OF THE UNITED STATES 


fy OCTOBER TERM, 1==™. 


je No. 700. 


NATHANIEL D. MOORE; NATHANIEL D. MOORE, JR., 
. SOLE HEIR-AT-LAW OF HELEN MOORE DECEASED, 
4 BY HIS GUARDIAN NATHANIEL D. MOORE; AND JOHN 
McKAY. ADMINISTRATOR OF THE ESTATE OF HELEN 

MOORE, DECEASED, APPELLANTS, 


Us. 


CHRISTINA CRAWFORD, MARY ANN MONROE, AND JOHN 
‘ D. MONROE. 


APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE WESTERN DISTRICT OF MICHIGAN. 


INDEX. 
Original Print 
Transcript from State court cla a l ! 


Petition for the appointment of next friend | | 
Consent v4 é ; | l 
Order appointing Claudius B. Grant next friend 2 l 
Bill of complaint 3 2 
Answer... S 4 
seplication 12 j 
Petition for removal NE 13 7 
Bond for removal yee sini siecediiaaeeaiaiiibaca tallies on 15 “ 
Clerk’s certificate _. ; i at Ears om 17 4 
Stipulation to amend pleadings ew | 19 i) 
Proposed amendments to the bill of complaint 20 lo 
Stipulations for de po sitions. 22 1] 
Complainants’ proofs ._~---.- tiie 23 12 
Deposition of James H. MeDonald.__- - ; 23 12 
Deed between Nat. D. Moore & John Monroe, Oct. 18, 1875. $1 17 
Jupp & DerweILer, PRINTERS, WASHINGTON, SEPTEMBER 22, 


Stipulations as to depositions —__-__-__-- 
Defendants’ proofs is ala cad ean enictnieciens Sinan cpsapaniicin Willavanoinatlien 
Deposition of Jane McKay-__---~-.-_-- 

John McKay ne _ 

James H. McDon: ‘ld 

Nathaniel D. Moore . ae 
Further proofs of Ser 


Stipulation as to testimony-_-_-_-_-~-- 
Deposition of Wm. D. McIntyre 
Christina Crawford .__ _- 
Daniel Crawford... ..-.. 
Exhibit 5 ote of John Moore to Ni at 


C—Certified abstract of title of land in question 


Further proofs of defendants.__.....-_--- 
Stipulation as to testimony —_.__-- ~~. 
Deposition of Wm. D. McIntyre__- 

Nathaniel D. Moore 

John MceKay~_-- 
Stipulation as to testimeny - 
Deposition of William McKay 

Further proofs of complainants 
Stipulation as to testimony | sien 
Deposition of James M« ‘Intvre 
Exhibit A—Affidavit of James M« Faey re 
Deposition of Margaret an ee 


Stipulation as to testimony - siesiabiidhishadliehieeh 


Further proofs of defendants 
Deposition of Nathaniel D. Monee : 

Notice to produce papers_- sidan 

Stipulation as to testimony. -___~~- a 


Intervening petition of the National Bas wen Bank of Mil aukee 
Exhibit A—Agreement between McDonald, 
Ascherman, Gile, Wakefield, Mc] ntyre,and Penokee & Gobebic 


Development Co., May 25, 1885 
Order on petition of National Exchange Bank 


Complainants’ petition — SMG Ae eRe PE aS . 
Exhibit B—Order on petition of National Exchange Bank --. 
C—Order to show cause and restaining order 


D—Summons and complaint in case of Moore rs. Nat- 


ional Exchange Bank , 
Affidavit of Henry S. Boutell_-_-_--. 
Finding by Judge Sage __-_- ..... 


ES SE A as rea cS He Ee, 


Petition and allows ance of appes al ne cowiadei 


ID ice: nicthcaletinasioln siianiaiouaieiiindail 
Proof of service of citation _......-__- 
Stipulation as to appeal bond, &c ----- 
ES Fe I ies ee eres win inthis owen shiemyekiasapidtienn tele tntaet 
SEER Pi Re LO 


IN DEX. 


Print 


18 
19 
19 


NATHANIEL D. MOORE ET AL., &C., VS. CHRISTINA CRAWFORD ET AL. 1 


Petition for the Appointment of Next Friend, and Consent to Ap- 

pointment. (Filed February Sth, 1882.) 

To the Hon. William D. Williams, circuit judge of the twelfth 
judicial circuit of the State of Michigan: 


The petition of Mary Ann Monroe and John D. Monroe, infants 
under the age of twenty-one years, to wit, the said Mary Ann of 
the age of six years and the said John D. of the age of twelve years, 
respectfully show that a suit is about to be brought in the circuit 
court for the county of Ontonagon, in chancery, by and on behalf 
of your petitioners and of Christina Crawford, formerly Monroe, 
your petitioners’ nother, against Nat. B. Moore and Helen Moore, 
his wife, to compel the conveyance to your petitioners and their 
mother of an undivided one-sixth part of section sixteen (16), in 
township forty-seven (47) north, of range forty-six (46) west, in the 
county of Ontonagon. 

Your petitioners therefore pray that Claudius B. Grant, of the 
county of Houghton, counsellor-at-law, may by your honor’s order 
be appointed the next friend of your petitioners to appear for them 
as such in the said suit. 

And your petitioners will ever pray, ete. 


her 
MARY ANN x MONROE, 
mark, 


JOHN D. MONROE, 
A. R. GRAY. 


I hereby consent to be appointed the next friend of the above 
petitioners and to appear for them as such in the suit mentioned in 
the above petition. 

Dated February 6th, 1882. 

C. B. GRANT. 


2 Order Appointing Claudius B. Grant Next Friend. (Filed Feb- 
ruary Sth, 1882.) 


Before the Honorable William D. Williams, judge of the twelfth 
judicial district of the State of Michigan. 


In the Matter of the Petition of Mary ANN Monroe and Jonn D. 
Monrog, infants. 


On reading the petition of said infants, praying for the appoint- 
ment of Claudius B. Grant as their next friend in a suit about to be 
brought in the circuit court for the county of Ontonagon, in chan- 
cery, by said infants and by Christina Crawford, formerly Monroe, 
their mother, as complainants, against Nat. D. Moore and Helen 
Moore, as defendants, and the written consent of the said Claudius 
B. Grant to accept said appointment, and the said Claudius B. Grant 
having personally appeared before me and acknowledged that he 
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executed the said consent, it is ordered that the said Claudius B. 
Grant be, and he is hereby, appointed the next friend of the said 
petitioners to appear for them as such in the suit referred to in said 
petition. 
WM. D. WILLIAMS, 
Circuit Judge. 


o In the Cireuit Court for the County of Ontonagon. In 
: Chancery. 
To said court: 


Your oratrixes, Christina Crawford and Mary Ann Monroe, and 

your orator, John D. Monroe, all residents of Houghton county, 

Michigan, the last two being minors under the age of twenty- 

4 one years, by Claudius B. Grant their next friend, represent 

unto the court as follows: Your oratrix, Christina, that she is 

the widow of John Monroe, late of Marquette county, Michigan, 

deceased, and your oratrix, Mary Ann Monroe, and your orator, 

John D. Monroe, that they are the only children of said Christina 
Crawford and the said John Monroe, deceased. 

That said John Monroe died on or about the 16th day of August, 
1879, intestate, leaving as his sole heirs-at-law the parties com- 
plainant hereto aforesaid; that on the 19th day of October, 1875, 
Nat. D. Moore, of Ashland, in the State of Wisconsin, in considera- 
tion of the sum of two hundred and fifty dollars paid to him by the 
aforesaid John Monroe, made, executed, acknowledged, and delivered 
to said John Monroe a warranty deed of the undivided one-sixth 
interest in the northeast quarter of section sixteen (16), in township 
forty-seven (47) north, of range forty-six (46) west, in the said county 
of Ontonagon, and in and by said deed, in consideration of the 
money aforesaid, granted, bargained, sold, remised, released, aliened, 
and confirmed unto the said John Monroe, his heirs and assigns, 
forever, one undivided one-sixth of the lands above described, to- 
gether with all and singular the hereditaments and appurtenances 
thereunto belonging or in anywise appertaining; to have and to 
hold the same, with the appurtenances, unto the said John Monroe, 
and to his heirs and assigns forever; and the said Nat. D. Moore 
therein and thereby covenanted, granted, bargained, and agreed to 
and with the said John Monroe, his heirs and assigns, that at the 
time of the ensealing and delivery of said deed he was well seized 
of the premises therein granted in fee simple, and that they were 
free from all encumbrances whatever, and that he would, and that 

his heirs, executors, and assigns should, warrant and defend 
5 the same against all lawful claims whatsoever; that the said 

Nat. D. Moore signed and sealed said deed on the 19th day 
of October, 1875, in the presence of John Jones and Carl L. Wendel 
and on the same day duly acknowledged the same before the said 
Carl L. Wendel, in the county of Marquette, Michigan, the said 
Wendel being then and there a notary public in and for said county 
of Marquette, and that on the 20th day of December, 1875, said 
deed was duly recorded in the register’s office of said county of 
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Ontonagon, in Liber R of Deeds, on pages 105 and 106, as in and 
by said deed, acknowledgement, and certificate of registration in 
the possession of complainants, ready to be produced and proved as 
this court shall direct, and as in and by the record thereof, to which 
reference is hereby made, will more fully appear; that on or about 
January 26th, 1875, James H. McDonald and John McKay, then 
of Houghton county, Michigan, became the owners in fee simple of 
the whole of the said northeast quarter of sixteen, holding the en- 
tire legal title thereto, but holding an undivided one-third thereof 
in trust for the said Nat. D. Moore by an arrangement between the 
said McDonald and McKay, on the one side, and the said Moore, 
on the other, entered into before or at the time the said MeDonald 
and McKay acquired said title; that, in order to carry out said 
trust and to vest the legal title of an undivided one-third of said 
lands in said Moore, said McDonald and bis wife and said McKay, 
at what exact time these complainants are ignorant, but some time 
between January, 1875, and March, 1881, made, executed, ac- 
knowledged, and delivered a deed of one undivided one-third part 
of the said lands to said Moore at his request; that on or about De- 
cember 16th, 1880, the said McDonald and the said MeKay, at the 
request of the said Moore, conveyed the same undivided one- 
6 third part of the said land to Helen Moore, wife of the said 
Nat. D. Moore; at the request of the said Nat. D. Moore; that 
the said Helen Moore paid no consideration for said conveyance, 
and that said interest vested in her as trustee for her husband, Nat. 
D. Moore, and for the said John Monroe, his heirs and assigns; 
that on or about the 29th day of January, 1881, Eliza 8. McDonald, 
wife of the said James H. McDonald, and Jane McKay, wife of the 
said John McKay, by deed duly executed, acknowledged, and de- 
livered, in like manner conveyed their right of dower in aid of the 
aforedescribed deed of their husbands in and to said undivided one- 
third of said lands to the said Helen Moore; that said undivided 
one-sixth interest is worth two hundred dollars and upwards. 

These complainants charge on information and belief that the 
aforesaid deed of an undivided one-third to said Nat. D. Moore has 
been suppressed or destroyed by the said Nat. D. Moore and by 
Helen Moore, who are hereby made parties defendant to this bill, 
and that the deed from said McDonald and MeKay and their wives 
to the said Helen Moore was procured by the said Nat. D. and 
Helen Moore for the purpose of cutting out complainants’ title to 
the undivided one-sixth of the said land and of depriving them 
thereof; that said defendants refuse to recognize complainants’ said 
title and deny that complainants have any ttle. 

Considering the premises, complainants pray as follows: That 
the said Helen Moore be compelled by the proper decree of this 
court to execute and deliver a good and sufficient warranty deed or 
deeds of the undivided one-sixth pari of said premises to these com- 
plainants in the proportions to which they are respectively entitled 
as sole heirs of said Monroe; that defendants pay the costs of this 

suit, and for such further or for such other relief as may 
seem meet and proper; and that a subpcena in the form pre- 


NATHANIEL D. MOORE ET AL., &C., VS. 


scribed by the rules and practice of this court issue to the said 
defendants, Nat. D. Moore and Helen Moore. 
(Signed) CHRISTINA CRAWFORD, 
MARY ANN MONROE anpb 
JOHN D. MONROE, 
By CLAUDIUS B. GRANT, 
Their Next Friend. 
(Signed) CHANDLER & GRANT, 
Solicitors for Complainants. 
T. L. CHADBOURNE, 
Of Counsel. 


8 Answer. 
STATE OF MICHIGAN: 
The Circuit Court for the County of Ontonagon. In Chancery. 


The joint and several answer of Nathaniel D. Moore (sued as Nat. 
D. Moore) and Helen Moore, defendants, to the bill of complaint 
of Christina Crawford and Mary Ann Monroe and John D. Mon- 
roe, by their next friend Claudius Lb. Grant, complainants. 


These defendants, now and at all times hereafter saving and re- 
serving to themselves all manner of benefit and advantage of ex- 
ception to the many errors and insufficiencies in the said bill of 
complaint contained, for answer thereunto, or to so much or such 
parts thereof as they are advised it is material for them to make 
answer unto, answering, say: 

1. They admit that the said Christina Crawford is, or was, the 
widow of John Monroe, and that the other complainants are his 
only heirs-at-law, and that said John Monroe died, as set forth in 
said bill. 

2. They admit that about the day stated in said bill the de- 
fendant, Nathaniel D. Moore, executed and delivered to the said 
John Monroe a deed purporting to convey to said John Monroe the 
land described in said bill, but whether said deed contained the 
covenants of warranty set forth in said bill they are unable to state 
and pray that complainants may be held to strict proof thereof. 

At the time of making said deed said Nathaniel D. Moore had 
no title, legal or equitable, to said tract of land or any interest there- 
in, which fact was well known to said John Monroe, but he 

expected to obtain a conveyance from the owners thereof of 
9 the undivided one-third, and said deed was intended to con- 
vey one-balf of said interest when he could obtain it. 

3. Said John Monroe paid upon obtaining said deed only ten 
dollars, giving his note for two hundred and forty dollars, the re- 
mainder of the price agreed upon. Said Nathaniel D. Moore made 
an effort afterward to obtain a conveyance of said interest, but was 
unable to obtain it. At the time said Jolin Monroe took said deed 
he gave said Nathaniel D. Moore one hundred and fifty dollars to 
enter land for him at U.S. land office, if he should know of any that 
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was desirable. About six months thereafter said Monroe, knowing 
that said Nathaniel D. Moore had not vet obtained a title to an 
‘interest in said land, told said Nathaniel D. Moore that he did not 
want an interest in the land, but wanted his note back and his 
money he had paid, the ten dollars on the land and the one hundred 
and fifty dollars furnished to enter land, which was still unexpended. 
Said Nathaniel D. Moore thereupon gave said Monroe his note for 
$160, and it was agreed that said Monroe should quitelaim to him 
said land, and he should cause said Monroe’s note for $240, which 
was then in the possession of one John McKay, a friend of them 
both, to be surrendered to him. Said John Monroe soon after went 
to Colorado, where he died, not having then executed such quitclaim. 

Early in the summer of 1876, and before the death of said Mon- 
roe, said complainant, Christina, by the direction of her said hus- 
band, applied to said McKay: for said note, claiming that said 
Nathaniel D. Moore had no title to said land, and that there was no 
consideration for said note. Said McKay, as he had been previously 
requested by said Nathaniel D. Moore, thereupon delivered said 
note to said Christina for said- Monroe, and the same was canceled, 

and has never been paid. 
10 About a month thereafter said Nathaniel paid to said Mon- 
roe the ten dollars he had paid upon said deed, and soon 
afterward paid the remainder of his said note of one hundred and 
sixty dollars. 

These defendants charge that said Christina well knew that her 
husband had given up said purchase, aud that his money had been 
refunded as aforesaid, and that the said note for $240, which was so 
surrendered to her, was the note that was given at the time he got 
said deed from said Moore, and that said “Monroe never r paid any- 
thing for said land interest, otherwise than as above stated. 

4. They admit that James H. MacDonald and John McKay pnr- 
chased and became the owners in fee simple of said land, but they 
deny that they held the undivided one-third or any part thereof in 
trust for said Nathaniel D. Moore, or that there was any arrange- 
ment between them whereby said MacDonald and McKay agreed to 


. hold the same in trust for him. 


5. They deny that said MacDonald and said MacKay, or either of 
them, ever executed or delivered to said Nathaniel D. Moore a deed 
conveying any interest in said land whatever to him, or any writing 
whatever, giving him any interest, legal or equitable, therein. 

6. They admit that about the time stated in said bill said Mac- 
Donald and MeKay conveyed the undivided one-third of said land 
to said Helen Moore, as they had a right to do, and she is now the 
owner of said undivided interest, and they admit that said interest 
is worth much more than two bundred dollars, but they deny that 
said one-third interest vested in or has ever been held by said Helen 
Moore in trust for her said husband or for any one, but in fee simple 
for her own use and benefit. 

7. At the time said Monroe decided to give up said purchase and 

take back his money and note, as well as when the said note 
11 was finally surrendered to said complainant Christina, said 
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land was of uncertain value, and was not known to be worth 
more than the sum said Monroe was to pay for it, or at that rate; 
but since that time and since said money was paid back and said 
note surrendered, such mineral discoveries have been made thereon 
as to show that it is worth many times that sum, and it is only since 
said discoveries, made at the expense of these defendants and said 
MacDonald and McKay, that these complainants have claimed to 
have any interest therein. 

8. These defendants are advised and allege that said complainants 
have not in and by their said bill made or stated such a case as 
entitles them to any relief from this honorable court, and they claim 
the benefit of a demurrer thereto on that ground. 

9. They deny that any matter or thing in said bill of complaint 
contained that is not herein and hereby well and’ sufficiently 
answered, confessed and avoided, traversed or denied, is true to their 
knowledge or belief, and they pray to be hence dismissed with their 
reasonable costs by them in this behalf sustained. 

(Signed) NATHANIEL D. MOORE. 
HELEN MOORE. 
BALL & HANSCOM, 
Solicitors and of Counsel for Defendants. 


12 The Circuit Court for the County of Ontonagon. In Chancery. 


The replication of Christina Crawford and Mary Ann Monroe and 
John D. Monroe, by their next friend, Claudius B. Grant, com- 
plainants, to the answer of Nat. D. Moore and Helen Moore, de- 
fendants. 


These repliants, saving and reserving to themselves now and at all 
times hereafter all and all manner of benefit and advantage of ex- 
ception which may be taken to the manifold insufficiencies of the 
said answer, for replication thereunto say that they will aver, main- 
tain, and prove their bill of complaint to be true, certain, and suffi- 
cient in the law to be answered unto, and that the said answer is 
uncertain, untrue, and insufficient to be replied unto by these 
repliants, without this, that any other matter or thing whatever in 
the said answer contained material or effectual in the law to be re- 
plied unto, and not herein and hereby well and sufficiently replied 
unto, confessed and avoided, traversed or denied, is true; all which 
matters and things these repliants are and will be ready to aver, 
maintain, and prove as this honorable court shall direct, and humbly 
pray as in and by their said bill they have already prayed. 

CHANDLER & GRANT, 
Solicitors for Complainants. 
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13 Petition for Removal to the U. S. Court. (Filed Jan. 24, 1885.) 


The Circuit Court for the County of Ontonagon. In Chancery. 


CuristinaA CrAWForD and Mary Ann Monroe and Jonny D. Monror, 


; | by Their Next Friend, Claudius B. Grant, Complainants, 
Vv 
rye : 
~ ad NATHANIEL D. Moore and Heten Moore, Defendants. 
\ : To the honorable the circuit court of the county of Ontonagon, in 
chancery : 


The petition of Nathaniel D. Moore and Helen Moore, defendants 
above named, respectfully represents to this honorable court that 
a -. your petitioners, at the time of the commencement of this suit, were 
| und are still citizens of the State of Wisconsin, and the said com- 
plainants were and still are citizens of the State of Michigan; that 
the matter in dispute in said suit, exclusive of costs, exceeds the 
value of five hundred dollars, and that the same is a controversy 
between citizens of different States. 

Your petitioners make offer and file herewith a bond, with good 


| and suflicient sureties, for their entering into the circuit court of the 
+ tb United Sta‘es for the western district of Michigan, northern 
— 14 division, i1 equity, on the first day of its next session, a copy 


of the record in this suit, and for paying all costs that may 
be awarded by said circuit court if said circuit court shall hold that 
this suit has been wrongfully or improperly removed thereto, and 
for doing all other things as by act of Congress are required to be 
done upon the removal of a suit into the circuit court of the United 
i States. 
Your petitioners therefore pray this honorable court to accept 


‘7 this petition and said bond and order the transfer of said suit to 
\) ” said circuit court of the United States for the western district of 
» Michigan, northern division, in equity. 

a DAN. H. BALL, 


Solicitor and of Counsel for said Defendants. 


Unirep STATES OF AMERICA, 
Western District of Michigan, County of Marquette, 


Dan H. Ball, being duly sworn, says that he is the solicitor for 
the petitioners named in the foregoing petition and knows the con- 
tents thereof, and that the same is true as he verily believes. 


DAN. H. BALL. 


Subscribed and sworn to before me this twenty-third day of 

; January, A. D. 1885. 

| RICHARD BLAKE, 
Notary Public in and for said County. 


NATHANIEL D. MOORE ET AL., &¢., VS. 


15 Bond on Appeal to the United States Oircuit Court. (Filed Jan- 
uary 24, 1885.) 


__ Know all men by these presents that we, Dan. H. Ball and David 

Murray, of the city and county of Marquette, Michigan, are held 
and firmly bound unto Christina Crawford and Mary Ann Monroe 
and John D. Monroe in the penal sum of five hundred dollars, for 
the payment thereof, well and truly to be made unto them, their 
heirs, representatives, and assigns, we bind ourselves, our heirs, 
representatives, and assigns, jointly and severally, firmly by these 
presents, yet upon these conditions: Nathaniel D. Moore and 
Helen Moore having petitioned the circuit court for the county of 
Ontonagon, in chancery, for the removal of a certain cause therein 
pending. wherein Christina Crawford and John D. Monroe and 
Mary Ann Monroe, by their next friend, Claudius B. Grant, are 
complainants, and Nathaniel D. Moore and Helen Moore are de- 
fendants, to the circuit court of the United States in and for the 
western district of Michigan, northern division, in equity : 

Now, if the said Nathaniel D. Moore and Helen Moore shall enter 
in the said circuit court of the United States, on the first day of. its 
next session, a copy of the record in said suit, and shall well and 
truly pay all costs that may be awarded by said circuit court of the 
United States if said court shall hold that said suit was wrongfully 
or improperly removed thereto, and shall do and cause to be done 

all other things required by act of Congress to be done upon 
16 the removal of a suit into the circuit court of the United 

States, then this obligation to be void; otherwise in full force 
and virtue. 

Witness our hands and seals the twenty-third day of January, A. 
D. 1885. 

DAN. H. BALL. SEAL. 
DAVID MURRAY. [sgat. 


STATE OF MICHIGAN, i] ‘a: 
County of Marquette, { ~’ 


Dan. H. Ball and David Murray, the sureties named in the fore- 
going obligation, being duly sworn, each deposes and says that he 
is a resident of the State of Michigan and is worth the sum of one 
thousand dollars, over all just debts and liabilities, in real estate 


subject to execution in said county of Marquette. 
DAN. H. BALL. 
DAVID MURRAY. 


Subscribed and sworn to before me this twenty-third day of Jan- 
uary, A. D. 1885. 
RICHARD BLAKE, 
Notary Public in and for said County. 
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17 & 18 Certificate of Clerk of Ontonagon County. 


STATE OF MICHIGAN, oe 
County of Marquette, j ~~’ 


I, Michael A. Powers, clerk of the circuit court for the said county 
of Ontonagon, do hereby certify that the annexed and foregoing is 
a full, true, and complete copy of the entire record and proceedings, 
compared by me from the original record of the suit wherein Christina 
Crawford and Mary Ann Monroe and John D. Monroe, infants, by 
Claudius B. Grant, their next friend, are complainants and Nathaniel 
D. Moore and Helen Moore are defendants, in equity, in which case, 
while pending in the circuit court for the said county of Ontonagon, 
in chancery, a petition and bond for the removal of said cause to the 
circuit court of the United States for the northern division of the 
western district of Michigan, in equity, was duly filed; that said 
original records and proceedings now remain in my office, and that 
the foregoing copy is a full, true; and complete copy of the whole of 
such original. 

I further certify that I did, as such clerk, upon the filing of the 
aforesaid petition and bond for the removal of said cause, prepare a 
like full and complete copy of all sucl original records and proceed- 
ings in said cause, and that I caused the same to be duly filed in the 
said circuit court of the United States fur the western district of 
Michigan, northern division, in equity, duly certified by me. 

In testimony whereof I have hereunto subscribed my name and 
affixed the seal of said circuit court, at Ontonagon, in said county, 
this first day of July, A. D. 1886. 

[ SEAL. | MICHAEL A. POWERS, Clerk. 


19 Stipulation to Amend Pleadings. 


In the Circuit Court of the United States for the Western District of 
» Michigan, Northern Division. In Equity. 


CHRISTINA CRAWFORD and MAry ANN Monroe and Jonny D. Mon- 
ROE, Infants, by their Next Friend, Claudius B. Grant, Complain- 
ants, 

U. 
NATHANIEL D. Moore and Heten Moore, Defendants. 


It is hereby stipulated that the complainants shall have leave to 
amend their bill in this cause in accordance with the proposition 
hereto annexed, and that on filing this stipulation and said proposed 
amendments said bill shall be considered amended accordingly; and 
that all the allegations contained in said amendments shall stand 
denied by the defendants. 

Said defendants shall have leave to amend their answer by strik- 
ing out, in the third paragraph thereof, after the words “ agreed that 
said Monroe ‘should,” the words “quitclaim to him said land,” and 
2—700 
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inserting in lieu thereof the words “surrender said deed ;” and also 
by striking out, in the same paragraph, after the words “ where he 
died, not having,” the words “executed such quitclaim,” and in- 
serting in lieu thereof the words “surrendered said deed.” 
On filing this stipulation said answer shall be considered as 
amended accordingly, and said amendments may be inserted in the 
bill on file by erasure and interlineation. 
20 In all other respects the pleadings heretofore filed and the 
issue heretofore joined shall remain unchanged, and all testi- 
mony heretofore taken in this cause shall have the same force and 
effect as if said amendments had been made before the same was 
taken. 
Dated July 23d, 1886. 
CHANDLER & GRANT, 
Solicitors for Complainants. 
T. L. CHADBOURNE, 
Of Counsel. 
BALL & HANSCOM, 
Solicitors for Defendants. 


Proposed Amendments to the Bill of Complaint. 


In the Circuit Court of the United States for the Western District of 
Michigan, Northern Division. In Equity. 


CHRISTINA CRAWFORD and Mary ANN Mownror and Jonn D. Mon- 
ROE, Infants, by their Next Friend, Claudius B. Grant, Complain- 
ants, 

v. 
NATHANIEL D. Moore and Heten Moore, Defendants. 


Amend the bill by inserting before the words “considering the 
premises” the following: “These complainants allege and charge 
that the said conveyances by the said McDonald & McKay and their 
wives to the said Helen Moore were made at the instigation of said 

Nat. D. Moore with the intent and purpose of defrauding these 
21 complainants out of the estate in fee conveyed and assured and 

intended to be conveyed and assured to the said John Monroe 
by the said Nat. D. Moore, as aforesaid, by lodging the apparent 
legal title in his wife’s name, but for his own benefit and use; and 
they charge that in equity and good conscience that transaction is 
and ought to be held to be of the same effect as if the said McDon- 
ald & McKay and their wives had conveyed said interest directly to 
the said Nat. D. Moore instead of to his wife; and that the said 
Moores, husband and wife, ought to be and are estopped by the 
terms of Moore’s said conveyance to Monroe from claiming or 
asserting that, as to the one-sixth interest in said land conveyed by 
the said Nat. D. Moore to the said John Monroe, the said Helen Moore 
has any title or interest therein as against complainant; and they 
further charge that, as to said one-sixth interest, the title is in them 
by virtue of the premises; that at the time of said conveyance by 


a 
2 pe TRE Rae Oe 


CHRISTINA CRAWFORD ET AL. ll 


Nat. D. Moore to John Monroe said Moore was unmarried, and that 
said Helen Moore gave nothing for either or any of said conveyances, 
nor for said interest in said land, and that she took the same with 
full notice and knowledge of complainants’ rights, obtained as afore- 
said, by deed from said Nat. D. Moore to said John Monroe. 


22 Stipulation for Deposition. 


In the Cireuit Court of the United States for the Western District of 
Michigan, Northern Division. In Equity. 


CHRISTINA CRAWFORD, MAry ANN Mownrog, and Jonn D. Monroe 
v. 


NATHANIEL D. Moore and Heten Moore. 


This cause having been commenced in the cireuit court for the 
county of Ontonagon, in the State of Michigan, in chancery, and the 
defendants having filed their petition and bond in due fourm for the 
removal of the same to this court, the transcript of the record not 
having been yet filed therein, it is hereby stipulated that the depo- 
sition of James H. McDonald and the depositions of John MeKay 
and Jane McKay, heretofore taken in said cause, but not yet filed, 
may be filed in this court direct; and it is further stipulated that 
the depositions of James H. McDonald and Nathaniel D. Moore, and 
any other witnesses that either party may wish to examine, may be 
taken at any time hereafter on the usual notice, and that all such 
depositions heretofore taken and hereafter to be taken and filed with 
the clerk of this court may be read in evidence on the hearing of 
this cause with the same effect and subject to the same objections 
as if said cause had been fully removed and the transcript had been 
duly filed in this court before the taking of said depositions and as 
if the same had been taken under the authority of and in accord- 
ance with the rules of this court. 

Dated January 29th, 1885. 

7 CHANDLER & GRANT, 
Solicitors for Complainants. 
DAN. H. BALL, 


Solicitor for Defendants. 
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23 Complainants’ Proofs. 
STATE OF MICHIGAN: 
In the Circuit Court for the County of Ontonagon. In Chancery. 


CHRISTINA CRAWFORD ef al., Complainants, 
. 
Nat. D. Moore et al., Defendants. 


Deposition of James H. McDonald, Taken January 4th, 1883. Filed 
July 31st, 1885. 


Deposition of James H. McDonald, a witness produced, sworn, and 
examined on the 4th day of January, A. D. 1883, at my office, in 
the city and county of Marquette and State of Michigan, by 
virtue of a stipulation signed by the respective parties, which 
stipulation is hereto annexed, said deposition being taken on the 
part of the complainants in the above entitled cause. 


Present: C. B. Grant, solicitor for complainants; Dan H. Ball, 
solicitor for defendants. 


JAMES H. McDonALp, a witness produced, sworn, and examined on 
on behalf of the complainants, testified as follows: 


Direct examination by Mr. Grant: 


Q. Do you know Nat. D. Moore? 

A. Yes, sir. 
_ Q. Did you have an agreement with him in regard to an interest 
in the northeast quarter of section 16, township 47 north, range 46 


west ? 3 
A. Yes, sir; not particularly any arrangement was made. It was : 
kind of loose when he went out in the woods. wm * 
24 Q. The State patent was issued to you and one John Me- 
yo Kay, wasn’t it? Who located the land? 


A. Mr. Moore. 
Q. What was the arrangement between you and Mr. McKay and 
Mr. Moore? 


A. Well, the arrangement was that he was to have an interest in Saf 
it and he would pay me what he owed me. He owed me at the 
time. 


Q. Did you have an arrangement with him—you and Mr. Me- 
Kay—in regard to deeding him an interest, or his having an in- 
terest for locating the land ? 

A. Well, I can tell the whole circumstances: When he went out, 
I told him if he could see anything that would make his eye 
water to let me know. I don’t know as I ever spoke to him about i 
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an interest, but it was always understood, vou know, when a man 
looked up minutes that he should have an interest in it; so when 
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he came back he told me to enter such and such land. I don’t re- 
member as I said anything about any interest or anything about it, 
but it was always understood. 

Q. Well, what interest was he to have in the land for locating it 
and giving you the minutes? 

A. I could not say. 

®. Wasn’t it a one-third interest ? 

A. I could not say; I believe not; as a general thing it is a 
quarter; there was nothing ever said about what interest he should 
have, but he was to have an interest. 

Q. Did you and Mr. McKay make out a deed of one-third inter- 
est in this land at Hancock, Houghton county, Michigan, to Mr. 
Moore”? 

A. No, sir; I think there was something got up, but it was so 
long ago that I have forgotten all about it, and I forgot it tetotally 
when he called for the deed. 

Q. Was not there a deed made out by Mr. Viele? 
25 A. I don’t know; I can’t remember who made out the 
deed, but there was a deed partially made out. 

Q. Wasn’t it signed and executed by you and your wife and Mr. 
McKay? 

A. No, sir; it may have been signed by me, but if I did sign it I 
don’t remember; it is so long ago | forget all about it; I didn’t 
even know until I wrote McKay what interest I was to have, you 
know. 

Q. Let me call your attention to a conversation with me at Eseca- 
naba some time last summer; didn’t you tell me that the deed was 
made out and you instructed Mr. Viele not to deliver it because Mr. 
Moore owed you some money ” 

A. Yes, sir; that was a fact. 

Q. Who signed that deed ? 

A. If it is signed at all I signed it. 

Q. Wasn't it signed by McKay” 

. No, sir. 

Q Wasn't it signed by McKay after you signed it? 

A. No, sir; if he did sign it I don’t know it, because I turned the 
deed over to him, and left it there with those instructions. 

®. If it was executed by McKay and his wife afterward it was 
done by Mr. Viele after you let Mr. Viele have it? | 

A. Yes, sir; after it had been 

Mr. Batt: Did you say you turned the deed over to Viele and to 
McKay? 

A. I think I gave the deed to McKay; it is so long I have for- 
gotten all about it; either to Viele or to McKay; I think I gave the 
deed to McKay. 

—. Do you know what ever became of that deed ? 

A. I don’t; I never saw it from that time. 

Q. Was it for a one-third interest in this land? 

A. I could not say; it is either one-third or one-quarter; I don’t 
know which; I wrote to McKay afterward, when they called for the 
deed the last time, what interest I was to have in that. 
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Q. You subsequently deeded the same interest, did you, to Mr. 

Moore’s wife? 
A. Yes, sir. 

26 Q. You received no consideration from her, did you? 
A. One dollar. 

Q. But it was done on account of your former agreement with Mr. 
Moore, I suppose? 

A. Yes, sir. 

Q. Nothing was paid you at the time the deed to Mrs. Moore—no 
money. Nothing was paid you and McKay at the time of your 
giving the deed to Mrs. Moore? 

A. Yes, sir; one dollar. 

Q. That was put in, 1 suppose, as a mere nominal consideration ? 

A. Yes, sir; I believe it is lawful to do so. 

Q. Do you recollect about what time the deed was made out up 
at Hancock ? 

A. Well, sir, I could not say. I have no recollection what the 
time was. 


Mr. Bai: I suppose I should note an objection to the testimony 
in regard to the contents of that deed. I suppose you expect to 
prove its loss? 

Mr. Grant: Oh, yes. 

Mr. Bar: Note an objection to the contents of the deed, unless it 
is accounted for. 


Q. Your arrangements with Mr. Moore were carried out? 

A. Yes, sir. 

Q. And after they were carried out you deeded this land in pur- 
suance of that agreement? 

A. Yes, sir; well, of course, we gave the title to whoever he said. 

Q. He asked you to make out a deed to his wife? 

A. Yes, sir. 

Q. And you did so? 

A. Yes, sir. 

Q. You didn’t see Mrs. Moore, I suppose? 

A. No, sir. 

Q. You never had anything to do with Mrs. Moore in regard to 
the land? 

A. No, sir. 


27 Cross-examination by Mr. BALL: 


Q. When was it that Moore explored this land? 

A. It must have been in ‘75. 

Q. You made an arrangement with him as he was going out in 
the woods looking over land, seeing if he could find anything de- 
sirable to enter, did you? 

A. I didn’t make any arrangement, only just what I told you, if 
he would see anything that would make his eye water to let me 
know. 

Q. There was no agreement as to interest, then? 
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A. No; nothing said. I don’t know as I ever talked to him about 
interest. 

Q. When he came in and told you to enter the northeast quarter 
of — 16 what did you do? 

I gave him the money and he went to Lansing and entered 
ais land. 

Q. The land was entered in your name? 

A. In my name and McKay’s. 

Q. When he reported this land to you and you gavé him the 
money to go and locate the land for you and McKay, did you agree 
to give him any interest? 

A. No, sir; not as [ remember. I never agreed to give him 
anything. 

Q. Was anything said between you and him that he was to have 
an interest? 

A. It is always understood; there may bave been such talk. 

Q. Can you recollect any such talk between you and him? 

A. No, sir; but he always knew I done what was right, and what- 
ever he done or | done—if I ever spoke to him about any such thing 
I always done what I agreed with him, so there was no questions 
asked them. 

Q. Did you agree to give him an interest, or did he go and locate 
it relying on what—that you would do what was right by him? 

A. Yes, sir. 

@. Which was it? 
28 A. It was relying upon my doing what was right. Of 
course, he expected an interest. 

QQ. You expected to give him an interest ? 

A. Yes, sir. 

Q. But, so far as you can recollect, 1 understand you that you 
made no agreement ‘to give him any interest? 

A. Oh, no; he always owed me, you know, and I was always 
loaning him money, and when I wrote out this deed and left it with 
McKay, or whoever I left it with, I told McKay never to sign that 
deed until I was made right with Moore. 

Q. Until he paid you what he owed you? 

A. Yes, sir. 

Q. When the matter was talked over between you and Moore 
and you and McKay and Moore was anything ever said between 
you as to what interest Moore would probably get or expected to 
get or was to get? 

A. I don’t recollect, but I have written to McKay at the time this 
last deed was made out what interest he was to have; McKay will 
testify to that; I didn’t know what interest he was to have, so I 
wrote McKay. 

Q. Were you and McKay together when he reported this land 
to you and you gave him money to go and enter it? 

A. No, sir; I asked McKav afterward if he would take an in- 
terest. He didn’t pay me the money, neither, McKay didn’t; I 
trusted McKay and waited for the money. 
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Q. You gave directions to have it entered in that way before you 
had any bargain with McKay? 

A. Yes, sir—that is, I believe I had a talk with McKay before 
the land was entered, because I wanted to know if he would take 
an interest in it. 

Q. About this particular land, or about any land that Moore 
would report? 

A. About this land. 

Q. Now, do you know of McKay’s ever having any talk 
29 ~—s with him about giving him any interest—that is, promising 
him any interest? 

A. McKay didn’t know anything about it; Moore didn’t deal 
with McKay at all; he told all his prospects to me. 

Q. Then all the arrangement that was made or all the talk that 
was had with Moore about it before the land was purchased from 
the State and patented was between you and Moore? 

A. Yes, sir; between Moore and I; we may have met the evening 
before we went away and had an understanding about entering the 
land; I could not recollect anything about it. 

Q. But I understand you that no agreement was made between 
you and Moore and McKay as to interest? 

A. No, sir; I don’t recollect of any, but it was generally under- 
stood ; I had it in my mind it was one-quarter. 

Q. Then you had it in your mind that a quarter was what? 

A. That Moore was entitled to a quarter interest or explorer’s 
right. 

Q. Not because you had agreed to give him a quarter, but you 
thought he was entitled to it by general usage ? 

A. Yes, sir; I didn’t think—I didn’t expect he was entitled toa 
third ; I wrote McKay that I made out the deed so and so, but 
wasn’t sure whether he was to have a third or a quarter; I believe 
them is the words I wrote McKay, but as he has worked so well I 
thought we ought to give him a third. 

Q. You were satisfied to give him a third ? 

A. Yes; I was satisfied to give him a third. 

Q. You say that there was a deed made out up at Hancock to be 
executed by you and McKay to Moore? 

A. I believe I have a faint recollection of some such thing; that 
there was some kind of a deed I am very sure; I can’t say who 
drawed it out either; I don’t remember anything about that; but 

there was some paper and I left it with McKay; I recollect 
30 distinctly telling McKay when I left there never to sign 
them papers until Moore paid me. 

Q. Neither to sign it nor to give it to Moore? 

A. Yes, sir. 

Q. So far as you know, was it ever given to Moore? 

A. I never saw the papers from that time; I don’t suppose he 
3 | 
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. You are not sure whether he signed it or not? 
. Tam not sure, but he must have signed them or else I would 
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not have left them there, because my name ordinarily would go 
down first. 

Q. By whom was the deed to be signed? 

A. It was to be signed by McKay. 

Q. Who else—his wife? 

A. No; the women had nothing to do with this. It was a private 
deed betwixt ourselves. 

Q. They didn’t know anything about it? 

A. I dasent tell the women about it, because I thought it was a 
kind of wild-cat speculation. 

Q. Then it wasn’t to be signed by your wives at all? 

A. I don’t think it was. 

Q. Do vou know John Monroe? 

A. Yes, sir. 

Q. Did you know of any arrangements between him and Moore 
by which Moore was to sell his interest in that land? 


Mr. Grant: Objected to as improper cross-examination. 


A. Yes; I think there was some traffic between thera some way ; 
I could not say how. 


Redirect examination by Mr. Grant: 


Q. You say you might have had a talk with him, as I understand 
you, in regard to his having an interest in the land? 

A. Yes, sir. 

Q. Had you had prior dealings with him in regard to land in 
this way—in regard to locating land? 

A. No; he was mad at me at the time. 
31 Q. Had he ever located any land for you before this? 
A. No, sir. 

Q. This was the first transaction you had with him, then? 

A. Yes; this was the first and the last; he never entered land for 
me afterward. 

Q. And he understood he was to have the usual explorer’s rate of 
interest in the land, as I understand, which you thought was one- 
quarter? 

A. Yes, sir. 

Q. You supposed he pointed out these lands or located them with 
that expectation and understanding at the time? 

A. Yes, sir; I have entered land before on the same basis. 


J. H. McDONALD. 


This indenture, made this eighteenth day of October, in the year 
of our Lord one thousand eight hundred and seventy-five, between 
Nat. D. Moore, of the village of Ashland, county of Ashland, State 
of Wisconsin, of the first part, and John Monroe, of city of Ish- 
peming, county of Marquette and State of Michigan, of the second 
part, witnesseth: That the said party of the first part, for and in con- 
sideration of the sum of two hundred and fifty dollars to bim in 
hand paid by the said party of the second part, the receipt whereof 
is hereby confessed and acknowledged, doth by these presents grant, 
3—700 
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bargain, sell, remise, release, alien, and confirm unto the said party 
of the second part and his heirs and assigns forever all that tract 
of land situate and being in the county of Ontonagon and State of 
Michigan and described as follows, to wit: One undivided one-sixth 
interest in the northeast quarter of section sixteen (16), town. 
o2 forty-seven (47) north, range forty-six (46) west, together with all 
and singular the hereditaments and appurtenances thereunto 
belonging or in anywise appertaining ; to have and to hold the said 
premises as above described, with the appurtenances, unto the said 
party of the second part and to his heirs and assigns forever; and the 
said party of the first part, his heirs, executors, and his administrators, 
do- covenant, grant, bargain, and agree to and with the said party of 
the second part, his heirs and assigns, that at the time of the enseal- 
ing and delivery of these presents he is well seized of the above- 
granted premises in fee simple; that they are free from all incum- 
brances whatever, and that he will, and his heirs, executors, and 
administrators shal!, warrant and defend the same against all law- 
ful claims whatsoever. 
In witness whereof the said party of the first part hath hereunto 
set his hand and seal the day and year first above written. 


NAT. D. MOORE. [zi s.] 


Sealed and delivered in presence of— 
JOHN JONES. 
CARL L. WENDEL. 


STATE OF MICHIGAN, 2 
County of Marquette, j 


On this 19th day of October, in the year one thousand eight hun- 
dred and seventy-five, before me, the subscriber, a notary public in 
and for said county, personally appeared Nat. D. Moore, to me known 
to be the same person described in and who executed the within 
instrument, who acknowledged the same to be his free act and deed. 

CARL L. WENDEL, 
Notary Public. 


oo In the Circuit Court for the County of Ontonagon. In 
Chancery. 


CHRISTINA CRAWFORD and Mary ANN Monrok and Joun D. Mown- 
roe, Infants, by Their Next Friend, Claudius B. Grant, Complain- 
ants, 


v. 
NATHANIEL D. Moore and Heten Moore, Defendants. 
It is hereby stipulated in the above-entitled cause that the testi- 


mony of James H. MacDonald may be taken before Silas W. Good- 
ale, stenographer and nutary public, and that his deposition when 


arty 
tract 
te of 
Ixth 
wh, 
hall 
Into 
aid 


CHRISTINA CRAWFORD ET AL. 19 


so taken may be read in evidence upon the trial of said cause, sub- 
ject to all objections for incompetency and irrelevancy. 


Dated January 4th, 1883. 
CHANDLER & GRANT, 
Solicitors for Complainants. 
BALL & HANSCOM, 
Solicitors for Defendants. 


The annexed deposition not having been certified by S. W. Good- 
ale, and he having gone away from this part of the country, it Is 
hereby stipulated and admitted that said deposition was taken under 
oath before said Silas W. Goodale, who was then a notary public for 
Marquette county, Michigan, and that the same may be filed and 

read in evidence in the circuit court of the United States for 
o4 the northern division of the western district of Michigan, to 
which this cause has been transferred, with the same effect as 
if the same had been duly certified by said Silas W. Goodale; also that 
the annexed deed and certificates endorsed thereon were duly offered 
in evidence before said notary. 

Dated July 23rd, 1885. 
| CHANDLER & GRANT, 

Solicitors for Complainants. 
BALL & HANSCOM, 
Solicitors for Defendants. 


Defendants’ Proofs. 


Depositions of Jane McKay and John McKay, taken January Sth, 
1885. Filed July 14th, 1885. 


Depositions taken before me, the undersigned, clerk of the circuit 
court for the county of Ashland, in the State of Wisconsin, on the 
eighth day of January, A. D. 1885, in a certain cause pending in 
the circuit court for the county of Ontonagon, in the State of 
Michigan, in chancery, between Christina Crawford, Mary Ann 
Monroe, and John D. Monroe, complainants, and Nathaniel D. 
Moore and Helen Moore, defendants, on the part of the defendants. 


Jane McKay, being by me duly sworn on behalf of the defend- 
ants, deposes and says as follows: 


35 I reside at Ashland, in the State of Wisconsin. In 1874, 
1875, and 1876 I resided at Hancock, Michigan ; am the wife 
of John McKay. I know of my husband and James H. McDonald 
having purchased of the State a part of section sixteen, supposed to 
be iron land, in 1874. 
Q. Was anything done towards making a deed of an interest in 
this land to Nathaniel D. Moore? | 
A. I believe something was done. I couldn’t say what year this 
was, but think it was 1875, but am not certain; it must have been 
in thesummer time. This was in Hancock, Michigan. 
Q. Was anything said about your signing the deed? 
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A. My husband said something to me about it afterward. I did 
not do so. I refused to signit; I did not see the paper; I don’t 
know what was done with tie paper. I learned that Mr. Moore had 
given Mr. Monroe a deed of an interest in that land. Mr. Monroe 
wrote to Mr. McKay. This was the way I learned it. 

Q. Did you learn about that time of Mr. Monroe having given a 
note to apply on the price mentioned in the deed ? 

A. Not at that time. I learned that when Mr. McKay’s brother 
came to my place in Hancock and had the note. He gave me the 
note to keep or to give back to Mrs. Crawford (then Mrs. Monroe) or 
to collect. I think it- was $250, but am not sure about it. After- 
ward I kept the note until it was demanded by Mrs. Monroe. This, 
I believe, was some time along in the summer of 1876. Mrs. Mon- 
roe came to my house in Pn cock, saying that her husband re- 
quested here to do so. (Objection noted to the last three replies as 
incompetent and immaterial.) She said Mr. Monroe wanted her to 
come and get the note; that he hadn’t time to doit. She said Mr. 

McKay had informed them that Mr. Moore had no claim to 
36 the land. She saidthat it was worthless, anyway. I refused 

giving herthe note. She said Mr. Monroe wanted the note. 
When I refused to give her the note she cried and felt bad about it. 
She said nothing else about the land. I consulted Mr. McKay, and 
he told me I might do as I pleased about it. She said Mr. Moore 
had no title to the land and Mr. Monroe wanted his note. She said 
the note was given in payment of this piece of land that Moore had 
given a deed for. 


All the foregoing testimony relating — what Mrs. Monroe said about 
the nature of this note and its return seasonably objected to as in- 
competent and immaterial. 


I gave her the note. Sheclaimed now, she had got the note, they 
were square, and Mr. Moore could keep his land. This was before 
Mr. Monroe left the county. 


(The foregoing seasonably objected to as incompetent and imma- 
terial.) 

Three years ago last summer I heard Mrs. Monroe speak of money 
having been paid by Mr. Moore on a note which he had given to 
Mr. Monroe. This was at my home in Hancock. She said it was 
borrowed money ; money that Mr. Moore had borrowed of Mr. Mon- 
roe. She said the remainder was paid in Ishpeming to her. She 
said a part of it was paid to Hansen, a justice of the peace in Ish- 
peming. 


Same objection as last above seasonably made to the testimony re- 
lating to borrowed money. 


She said Mr. Moore had treated her very gentlemanly and had 
paid her all up. 


(Objected to as incompetent and immaterial.) 


Mr. and Mrs. Monroe left Marquette county in the spring. It was 
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five years last summer that he died. He died the same year they 

left. I am not certain about the year the deed to Moore was talked 
about and I asked to sign it. 

o7 I am a sister of Mrs. Monroe (now Mrs. Crawford). 


Cross-examination of JANE McKay: 


Q. Why wouldn’t you sign the deed to Moore? 

A. Because there was some business between him and Mr. McKay 
that was unsettled. 

Q. Mr. McKay had signed the deed, hadn’t he? 

A. I didn’t see Mr. McKay sign it. 

(). Where were you asked to go to sign the deed ? 

A. I believe it was before Mr. Viele, in the railroad office in Han- 
cock, 

Q. Mr. McKay asked vou to go there and sign it? 

A. Yes, sir. 

Q. Why, then, should you refuse? 

A. Because there was a business matter between Mr. McKay and 
Mr. —oore that was unsettled. 

(. What was that to you? 

A. Well, it was pertaining to our financial affairs, and I wanted 
to see that settled first. 

Q. As your husband wished you to sign, what interest had you 
not to sign ? 

A. Because I wanted to see this affair settled before I signed away 
any property. 

Q. How much was owing from Mr. Moore to Mr. McKay? 


Objected to as irrelevant. 


A. I had rather not answer; it was private business. I refuse to 
answer it. 

Q. Were the objections that vou had to signing the deed ever re- 
moved ? 

A. Yes; but not while that deed was in existence. It was three 
years ago last summer or winter. It was before I signed the deed 
to Mrs. Moore. 

Q. At the time vou gave the note to Mrs. Crawford, then 
38 Mrs. Monroe, what did you tell her to do with it? 
A. I don’t know as I told her to do anything with it. 

Q. Didn’t you tell Mrs. Monroe to keep it, as it might be called 
for ? 

A. Not tomy knowledge. 


Objected to as irrelevant. 


Q. Do you remember talking with Mr. Crawford about this land 
in the summer of 1881? 

A. I remember their coming there one evening—Mr. Crawford 
and his wife. 

Q. When did you first hear that this land had any value? 

A. It has been the supposition all along. Mr. Moore went out 
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there nine or ten years ago. There was an outcrop of iron ore on 
it, as I was told by Mr. Moore. I heard that right along. 

@. Did Mr. Moore consider it valuable ? 

A. I don’t know what he considered it at that time, but his idea 
was it would become valuable. 

Q. At the time you gave the note to Mrs. Crawford did she know 
why Moore couldn’t get a deed ? 


Objected to as irrelevant. 


A. I presume it was talked over between us. She knew that I 
wouldn't sign the deed; I told her I wouldn’t. 
Q. Did she know why you wouldn’t sign it? 


Objected to as irrelevant. 


A. I told her there was business unsettled between Mr. Moore and 
Mr. McKay, and I never would sign unless it was settled. 
Q. Did you tell her the nature of the business? 
A. I don’t remember. 
Q. Why did you suppose this note was a note given on account of 
the purchase of this land ? 
A. I was told it was by Mrs. Monroe and Mr. McKay’s brother. 
Q. Do you remember in July, 1881, in Hancock, saying to Mr. 
Crawford, on the sidewalk in front of your house, in sub- 
39 stance, that Mrs. Monroe was well fixed because she owned 
as much interest in that land as you, or you and your hus- 


band ? 
Objected to by defendants’ counsel as irrelevant. 


A. I don’t remember having any such conversation. I don’t 
know why the deed was given to Mrs. Moore. I was asked to sign, 
and signed without asking any questions. Iam not sure who re- 
quested me to sign it, but I think it was Mr. Moore that forwarded 
the deed to me to sign. 


JANE McKAY. 


JoHN McKay, being by me duly sworn on behalf of defendants, 
deposes and says as follows in answer to questions by Mr. BALL, one 
of defendants’ solicitors : 


I live at Ashland, Wisconsin. In 1874, 1875, and 1876 I was 
living at Hancock, Houghton county, Michigan. I was interested 
with James H. McDonald in the purchase of the northeast quarter 
of section 16, town. 47 north, of range 46 west, Ontonagon county, 
Michigan. It was bougbt from the State of Michigan in the name 
of myself and McDonald. 

There was a deed duly made out but never delivered for the pur- 
pose of conveying an interest to Nathaniel D. Moore. This, to the 
best of my recollection, was during the vear 1875,I think; I can’t be 
certain about it. A deed was drawn up, as I understood it, for the 
purpose of conveying an interest to Moore. It was drawn up to be 
signed by Mr. McDonald and myself and our wives, I expect. [| 
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signed it and I think Mr. McDonald signed, though I 
40 wouldn’t be certain. I don’t know whether he signed it or 

not. I don’t know whether McDonald’s wife signed it or not; 
my wife refused to sign it. After it was drawn up and signed by 
those who did sign it Mr. McDonald gave it to Mr. Viele and told 
him to lock it up and not give it to Moore without orders from him. 
I didn’t give any directions that I remember of; Mr. McDonald gave 
the orders for himself. The deed was never deliver to Moore, to my 
knowledge. I don’t think it ever was; I am satisfied it was not. I 
never authorized anybody on my part to deliver it to him. I don’t 
know what became of the deed. I inquired of Mr. Viele about it, 
and he said he didn’t know what had become of it; that it was lost. 
Monroe wrote to me inquiring whether Moore had an interest in the 
land ; this must have been in 1875 or in the fore part of 1876, to 
the best of my recollection. He said in the letter he had been talk- 
ing with Moore and would like to buy an interest in it. I don’t 
remember what was done with the letter; I didn’t preserve it. I 
answered by letter that Mr. Moore had no claim in the property ; 
that McDonald and I owned it; that Moore hadn’t got any deed of 
it. Shortly after Monroe wrote me I heard from the McIntyre boys, 
my brothers-in-law, that Monroe had bought an interest in the land 
from Moore. 

Q. Did you see or know anything about the note that was said to 
have been given for the purchase price? 

A. Yes, sir; the first | knew about it, my brother come to my 
place and had the note in his trunk; looking over the trunk, he 
touk the note out and left it at my place. I understood from him 
at the time that this note was given by Monroe to Mocre as payment 
for this interest in sixteen. (This objected to as incompetent, imma- 

terial, and hearsay.) I understood that my wife was to do 
41 about as she had a mind to with it; it was left with her. 

Mrs. Crawford (then Mrs. Monroe) came after the note. It 
was in the summer of 1876, as near as I can recollect—in July or 
August or thereabout. I was present at the interview or a part of 
it between my wife and her. She said her husband had sent her 
up after the note he had given Mr. Moore (objected to as incom- 
petent, immaterial, and hearsay); that he was very busy at the 
time, and couldn’t come; that she could go to Calumet and make a 
visit to her father and mother and carry the note back with her 
when she went home. I spoke up and told her I thought the 
note belonged to Mr. Moore, wasn’t paid, and that I had no orders 
to give it up, and didn’t propose to give it to her. She commenced 
to ery about it, and felt very bad over it, and claimed her husband 
had worked hard a good many days for that note, and that it was 
too bad for him to lose it. She said Mr. Moore had given hima 
deed of this piece of land he had no claim to, and that it was 
worthless, and she wanted the note. My wife asked me if I didn’t 
think she had better give it up, and I told her I thoaght the note 
belonged to Moore till it was paid for, but she might do as she 
wished, so my wife gave her the note. She felt a good deal better, 
but allowed it didn’t make much difference whether she got the 
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note or not, because she intended to keep Mr. Monroe in debt in the 

store while he remained on Lake Superior, so that it would be im- 
ossible for Mr. Moore or anybody else to ever collect a dollar on it; 
ut, now she had the note, the land was worthless, and she was 

square with him now, and he could take the land and keep it. 


All that portion of the foregoing testimony relating to what Mrs. 
Monroe said about the note and about the directions given to her 
by her husband respecting it seasonably objected to as incompetent, 
immaterial, and hearsay. 


42 | was at my place when Mrs. Monroe came there and spoke 

of having collected the balance of the money due from 
Moore. This was, I think, three years ago last summer, as near as 
I can recollect. She said Mr. Moore had acted very gentlemanly 
with her, and had paid her up all her money, with interest. I 
think she said Mr. Hanson, of Ishpeming, held a note of some 
description, and had collected a part of the money, and Moore had 
paid her the balance. I understood it to be borrowed money—bor- 
rowed by Mr. Moore from Mr. Monroe. 


All the foregoing relating to what Mrs. Monroe said seasonably 
objected to as incompetent and irrelevant. 


Q. When that land was purchased what knowledge had you and 
McDonald and Moore of its value? 

A. We bought it on speculation ; understood from Moore it was 
on an Iron range, and thought we might find ore in it and make a 
little money out of it. After looking up the lines this outcrop was 
found to be on section 15. No good ore was known to be on it until 
the Cambria Company went in to explore. I think this will be four 
years next May. Up to that time we had no knowledge of any 
particular value to it. We thought it might turn out all right on 
account of being in the iron range. 

Q. When was it sufficiently explored to show that it had large 
value for iron ore ? 

A. This was in March or April, 1882, as near as I recollect. This 
became known by the explorations of the Cambria Iron Company, 
to which we had given an option on it. About five years ago Mr. 
McDonald offered me a third interest in it for 8500; this was all 
his interest. (This offer objected to seasonably as incompetent and 
immaterial.) Mrs. Monroe showed me her husband’s deed froin 

Moore when she was at my place three years ago—three years 
43 last summer, as near as I remember; she claimed she had a 

deed for the property and thought she could get it. That is 
the first I knew of her claiming any interest in the property since 
the note was given up to her. The Cambria Company was then ex- 
ploring, and it was reported they had struck some ore, but it was 
not known what it amounted to. We expected they would strike 
ore and began to think the property worth something. I now own 
a one-sixth interest in the property; have owned that ever since I 
first bought it. I have no interest in the one-third that was deeded 
to Mrs. Moore. At this last conversation with Mrs. Crawford she 
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wanted me to look it up and see if I could get the interest for her. 
I didn’t say much at thattime. She allowed if I would get her that 
interest she would make it all right with me. Thenshe went home 
to Canada. She wrote me once or twice and wanted I should look 
the matter up for her, so at last I wrote to her that I thought she 
had no right to the property because she had got the note back, but 
at the same time she might employ an attorney and look it up if 
she wished. (Objected to as incompetent, thus to prove contents of 
a letter.) She said nothing more about it until after her marriage 
to Crawford, when they both came to my house in Hancock. She 
said Mr. Moore was giving her a bad deal on that land interest of 
hers. I asked her how that was, and she allowed he wouldn’t give 
it to her, so I told her I didn’t consider she had any right to it, as I 
wrote her before; that she had got her note back, and I didn’t con- 
sider she had any right to it at all. She admitted getting the note 
back and said that Mr. Moore had plenty of property without this 


piece and it would serve him right to get beat out of it. 


The above admission seasonably objected to as incompetent and 
immaterial. 


44 Cross-examination of Joann McKay by T. L. CHapBouRNE: 


I know nothing about what that note was given for, except what 
I heard Mrs. Monroe and my brother say. 


(Complainants now object to all the testimony of this witness as 
to what the note was given for.) 


Q. What arrangement was made as to Moore’s interest in the land 
at or before the time you and McDonald entered it? 

A. The arrangement was made in the first place between Moore 
and McDonald. They talked the matter over, and then McDonald 
came to me and asked me to furnish half the money and take an 
interest in —; that he and I would furnish the money necessary to 
buy theland. Itold himallright. He said, Of course we will have 
to allow Moore an interest for looking the lands up, getting the min- 
utes, and going to Lansing toenterit. I understood that Moore was 
to have an interest, as all explorers get an interest generally; I 
understood that he was to have one-third. 


(Defendants’ counsel here objects to this evidence as incompetent, 
because it was an oral arrangement and within the statute of frauds.) 


I don’t think we gave Moore any memorandum about it then or 
at any time; I don’t remember us giving him any writing for it. 

Moore went down to Lansing and entered the land in the latter 
part of 1874 or fore part of 1875, as near as I recollect. 

McDonald and I furnished the money for him to carry down to 
Lansing to buy the land. 

Q. Was the deed that was made out or partly made out and given 
to Viele made to carry out the understanding with Moore that you 


have spoken of? 
4— 700 
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45 Objected to; irrelevant and incompetent. 


A. I understood it so. 

Q. Was there any new understanding or agreement with Moore 
relating to the land between the times of making the Viele deed and 
the first understanding you have mentioned ? 

A. Not that I remember. 

Q. Was the deed that you and Mr. McDonald and ‘your wives 
made to Mrs. Moore for the one-third interest, made at Mr. Moore’s 
request, based upon your first understanding with him ? 


Objected to as incompetent and irrelevant. 


A. Our first understanding was that he was to have this third 
interest himself. 

Q. How did this deed come to be made to Mrs. Moore instead of 
Mr. Moore? 

A. The deed was made down at Norway mine, Menominee range, 
and presented to us tosign. It was a small matter to ns whether 
we deeded it to her or to him, and we signed the deed there. We 
went into an office where the deed was; Mr. Moore was there, and 
the attorney or justice of the peace read over the deed to us and asked 
us to sien it, and we signed it. 

@. Who took the deed ? 

A. The man who presented it to us to sign kept it, and I don’t 
know anything more about it. 

Q. How did you come to go to the office to sign it? 

A. I don’t remember. 

Q. Had you seen Mr. Moore or heard from him shortly before 
that? : 

A. Moore was working down on the Felch Mountain range, and 
he wrote up to McDonald and me to come down to make arrange- 
ments about giving an option of the property to the Cambria Iron 
Company ; that is the way we came to go down. 

Q. Before making a deed to Mrs. Moore, did any communications 
pass between you and her about it ? . 

A. No, sir. ; 
46 Q. Was there any consideration for the deed to Mrs. Moore, 
except your original understanding with Mr. Moore? 

A. I believe there was a dollar; don’t remember any more. 

Q. Was the dollar paid, or was it only stated in the deed in the 
usual form ? 

A. I think it was paid; am not positive, but I think it was. 

Q. By whom to whom? : 

A. I don’t remember. 

Q. You wouldn’t have made the deed except for the original 
understanding with Moore? 


Objected to; irrelevant. 


A. It is not likely that we would. We wouldn’t have deeded 
away an interest without we had promised or partly agreed with 
Moore to give him an interest. 
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Q. Did you and Mr. McDonald borrow the money which you 
furnished to Moore to enter the lands ? 


Objected to; irrevelant. 


A. I don’t know what Mr. McDonald did; I got money from my 
brother-in-law, W. D. McIntyre, and told him I would give him an 
interest in the land, and I deeded him an interest (one-sixth) a year 
and a half or two years ago. 


Objected to as irrelevant, 
Q. Why did your wife refuse to sign the deed to Moore? 
Objection; irrelevant. 


There were business transactions between us that were not set- 
tled, and she would not sign it on that account. 

@. Was it anything relating to this land? 

A. I don’t think it was relating to this particular piece, but it was 
relating to land. 

Q. In 1881, when Mrs. Monroe brought her husband’s deed to you, 
as you have mentioned, was anything ‘said between you about back 
taxes on the land? 

A. I don’t enone there might have been. 
47 (). Was there something to this effect—that there were back 
taxes on the land, and she would be called on to pay her 
share if she said anything about her interest, and it would be time 
enough when it was known that the property was turning out 
good ? 


Objection ; irrelevant. 


A. I don’t remember. 

Q. When Monroe wrote to you in 1875, inquiring whether Moore 
had an interest in the land, what did you tell him, if anything, 
about vour arrangement with Moore? 


Objected to; irrelevant. 


A. I don’t remember. 

Q. Did you see Monroe after that about it? 

A. I don’t think I ever spoke with Monroe about the land at all. 
I only wrote one letter, as I recollect. I told him in my letter that 
Moore had no deed and had no claim to it, as near as I remember. 


Objected by complainants’ counsel to parol proof of contents of 
the letter. 


Q. Did you believe that Moore had no honest claim to the land? 

A. I believed. he had no claim to the land until he had a deed, 
and had it on record. That was my idea then—is my idea yet. It 
was after the letters had passed between Monroe and me that Mrs. 
Monroe came up to get the note. It was a few months after—one, 
two, three, or four months. 

Q. Then you gave Mr. Monroe to understand by letter that Moore 
had no claim whatever of any kind upon this land ? 
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A. Yes, sir; he asked the question, and I wrote him that Moore 
had no deed of it and no claim, or words to that effect. 

Q. And you don’t remember telling him of the arrangement be- 
tween McDonald and yourself and Mr. Moore? 

A. I don’t remember of doing so. I don’t think I did. 
48 Q. When Mrs. Monroe came to get the note, did you tell 
her or did your wife tell her about the arrangement with 
Moore? 

A. I don’t remember of either of us telling her anything about 
it. I don’t remember whether the deed was deposited with Viele 
before or after my correspondence with Monroe. At the time Mrs. 
Monroe demanded the note back I think, likely, the deed had been 
deposited with Viele, but am not certain. When Mrs. Monroe told 
my wife and me about Moore having repaid money to her | think 
Moore was present. 

Q. When Mrs. Monroe was at your house, at the ttme the note 
was there in your wife’s possession, do you remember her asking 
you or your wife if she would have to pay the note? 

A. No, sir. 

Q. Do you remember your wife telling her not to lose the note; 
that if William McKay came after it she would have to produce it ? 


Objected to as irrelevant and incompetent. 


A. No, sir. 
Q. Do you remember your wife stating that your brother said he 
had got the note from Moore for wages? 
A. No, sir. 
JOHN McKAY. 


I hereby certify that the foregoing depositions of John McKay 
and Jane McKay were taken before me on the 8th day of January, 
1885, on behalf of defendants, Mr. D. H. Ball attending on _ be- 
half of defendants and Mr. T. L. Chadbourne on behalf of com- 
plainants; that each of said witnesses was first duly sworn by me to 
tell the truth, the whole truth, and nothing but the truth relating 

to the matter of said suit; that the testimony was reduced 
49 to writing under my directions and in my presence, and 

signed by the witnesses, respectively, in my presence after 
the depositions had been severally read over to them. 

In witness whereof I have hereunto set my hand and official seal 
the 8th day of January, 1885. 

[SEAL. ] JOHN H. ELSNER, 
Clerk of the Circuit Court, Ashland County, Wis. 


Depositions of James H. McDonald and N. D. Moore, Taken Jan. 20, 
1885. Filed Jin. 4, 1886. 


JamEs H. McDonatp, being duly sworn, examined in chief by 
Mr. Batt, testified as follows: 


Q. What is your name, age, and place of residence? 


«™ 


. 


CHRISTINA CRAWFORD ET AL. 29 


A. My age is fifty-three next May; name, James H. McDonald; 
and residence, Escanaba, Michigan. 

Q. What is your business? 

A. Railroading. 

Q. Are you acquainted with Nathaniel D. Moore? 

A. Yes, sir. 

Q. How long have you known him? 

A. I have known Mr. Moore since—I couldn’t hardly tell exactly— 
about since ’73. 

®. And ever since that time? 

A. Yes, sir. 

(. Did you know John Monroe in his lifetime ? 

A. Yes, sir. 

Q. Where was John Monroe living at the time you knew him? 

A. He was living at Lake Angeline, in Marquette county. 

Q. You know of the piece of land concerning which there 
50 is a controversy in this suit—the northeast quarter of section 
16, town. 47, range 467 

A. Yes, sir. 

Q. Are you interested in that land? 

A. Yes, sir. 

Q. What interest do you own? 

A. Own one-third. 

Q. Have you any interest in the one-sixth interest that is in con- 
troversy in this suit? 

A. No, sir. 

(). That land, as you have testified before in this case, was en- 
tered in the name of yourself and John McKay by moneys furnished 
by you and McKay? 

A. I ecouldn’t tell whether John McKay was in the original deed 
or not, but the land was entered by me, as I understood it; unless I 
look at the deed I couldn’t say, but if my memory is correct it was 
entered in my name. 

Q. (Refers to abstracts.) Then it was entered in both your 
names ? 

A. Yes, sir. 

Q. The money all furnished by you and McKay? 

A. Yes, sir. 

Objected to as immaterial. 


Q. Did you have a conversation afterward with John Monroe 
about the land and about his having purehased an interest from 
Moore? 

A. Yes, sir. 

Q. When was it, as near as you can state? 

A. I think it was in’75 or ’76; I wouldn’t be sure, but it was at 
the time we was building that branch into the Cambria. 

Q. Building a branch railroad into the Cambria mine? 

A. Yes, sir. 

Q. Can you state what year it was? 

A. I have an idea that it was in ‘76. 


ee 
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Q. What time in the year? 

A. Somewheres in the—I wouldn’t be positive, but it was during 
the summer, either in June or July, somewheres around there; I 
couldn’t be sure; I could tell exactly if I was at home. 

51 Q. State what the conversation was. 


Objected to as incompetent. 


A. Well, I came into Ishpeming one time there, and he met me 
there on the railroad track, right on the old platform there, and he 
was asking me about Mr. Moore’s owing him, and he wished I could 
collect some money from him, and offered me a note of Mr. Moore’s, 
asking me if I could get hold of some money. 

Q. Mr. Moore working for you at that time? 

A: Mr. Moore was working for me at that time—yes, sir: I told 
him I couldn’t do anything—that Mr. Moore was owing me; I told 
him I didn’t think it was any use; and then he spoke of this land 
in section sixteen, and asked my opinion about it. I told him I 


didn’t know anything about it; didn’t know if it was worth a dollar. 


and a quarter an acreornot. I told him I offered to sell to McKay 
for $500. 

@. Offered what? 

A. My interest in the land. 

@. What was your interest ? 

A. One-third; he told me that he didn’t care about the land, and 
if he could get his money out of Moore he didn’t want the land ; it 
wasn’t worth a cent anyway; he wouldn’t have it. 

@. Did he ask you whether Moore had any interest in it? 

Objected to as immaterial and incompetent. 

A. Yes, sir; he asked me if Moore had an interest in it; I told 
him he would have when he paid me; he didn’t have any interest 


in it yet. 
Q. What did he say to that? 


A. I forget now what he said, but he carried the idea that he didn’t, 


care anything about the land, but he wanted I should take this note, 
and he would take the money as I could get it out of Moore. He 
didn’t show me the note, but offered to let me take it. 

@. Whom was the note against? 

A. The note was against Moore. 
52 Q. Do you remember anything about the amount of the 
note ? 

A. I couldn’t say what the amount of the note was; I never asked 
him, because I made up my mind not to take it, but I told him if 
Moore would get ahead I would let him know; so we parted upon 
those conditions. 

Q. Did Mr. Moore ever apply to you to give him a deed of the 
land? 


Objected to as incompetent and immaterial. 


A. Well, I don’t remember if he ever did, until I gave it to him. 


t 
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Q. Gave it to him, you mean? Did you ever give Mr. Moore a 
deed of the land? 

A. No; I have left a deed here that was partially made out; I 
couldn’t say whether I signed it or not, but I left it with McKay or 
Viele, with instructions to McKay never to sign that deed until he 
would hear from me. 

Q. Do you know when that was? 

A. That must have been in the fall of ’75. 

Q. Did you refuse or decline to give Mr. Moore a deed of any in- 


. 


terest in the land up to any particular time? 
Objected to as incompetent and immaterial and leading. 


Q. I will ask another question. State whether, up to the time you 
had this talk with Monroe, you had consented or was willing to 
deed any interest in the land to Moore. 


Objected to as incompetent and immaterial. 


A. I don’t know as I ever made—had any conversation with 
Moore. I don’t remember that I ever bad any conversation with 
Moore about giving the land, because it was understood between us, 
between Moore and I, that he should have an interest any time he 
called for it. 

Q. You spoke about his paying you ? 

A. I was to hold that back until he paid me. 
53 Q. Did he owe you? 
A. Yes, sir. 

Q. State whether you ever had any written agreement with 

Moore to give him any interest. 


Objected to as incompetent and immaterial. 


A. No, sir; I never; I don’t recollect having any written agree- 
ment. 

Q. Do you know what became of that deed that you say was 
partly made out? 

A. No, sir; I never saw it from that day to this. . 

Q. Did you ever give any further instructions to anybody to de- 
liver it? 3 

A. No, sir. 

Q. State whether it has been ascertained at any time that this 
land had considerable value. 


Objected to as immaterial and incompetent. 


A. I never knew it was of any value until we let the option to 
the Cambria Mining Company. 

Q. What option do you mean ? 

A. We let an option to the Cambria Iron and Steel Company of 
Johnston, Pa., to mine ore if they could find it; gave them a priv- 
ilege of exploring for iron; if they found iron they was to pay us so 
wnuch for the iron. 

@. When was that? 
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A. That must have been in ’81. 

Q. Did they explore it after that—after this option ? 

A. Yes, sir. 

Q. About what time was it that they first developed mineral 
value there—that is, to show that there was minerai value there ? 


Objected to as incompetent and immaterial. 


A. Well, in the spring; I couldn’t say what time that was, but it 
must have been in the following spring. 

Q. The time you gave the option ? 

A. The following spring after we gave the option. 

Q. Well, what was the result of that exploration which they 
made? 


Same objection. 


54 A, Well, the result was that they found ore and they were 
pretty well satisfied, and offered us—they were willing to 
take the land if we would make a deduction of fifteen thousand dol- 
lars from the price agreed upon. 
Q. What I want to get at is—I speak of the result of their explora- 
tions, whether their exploration proved that it had great value as 
an iron-ore property. 


Same objection. 


A. I couldn’t say as to that; it seems they didn’t think best to 
take it; they didn’t take it, anyway; I was afraid at the time there 
must have been something wrong or they would have taken it. 

Q. Do you know whether it has turned out to be a valuable prop- 
erty ? 

A. They say it is very valuable. 

Q. It is so reported ? 

A. It is so reported. 


Further objected to on the ground that it is based upon mere 
hearsay. 


Q. When was it that it was first understood or reported to be very 
valuable as an iron-ore property ? 


Objected to as incompetent and immaterial, and that the answer 
must be based upon mere hearsay. 


A. It was reported to be very valuable on the Cambria explora- 
tion when they gave up their contract; it was so reported then. 

Q. That was the first it was so understood ? 

A. Yes, sir; Mr. Stackhouse offered us fifty thousand dollars for 
a half interest. 

Q. When Monroe talked with you about the land, state whether 
he said anything about having purchased an interest from Moore. 


Objected to as incompetent. 
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A. It was at that time that he met me at Ishpeming; I was 
never acquainted with him much then. 
55 Q. Did he say anything about having purchased anything 
from Moore? 
A. He said he had a deed from Moore. I said I didn’t see how 
he could have a deed from Moore when he hasn’t got a deed him- 
self. 


Cross-examination by Mr. GRANT: 


Q. Captain, what was the money that Mr. Moore owed you at this 
time for which you kept back this deed for? 


Objected to as irrelevant. 


A. I sold him a pony and took his note for one, and I forgot what 
other bills back and forward; when he wanted money I would give 
it to him. 

Q. It was simply, then, for money and other things which you let 
him have? 

A. Yes, sir; the pony was for one of them—one of the bills that 
J took his note for. 

Q. Where was you, Captain, when you made out this deed or 
partly made out this deed to Mr. Moore? 

A. I was at Hancock. 

Q. Living here then? 

A. Yes, sir. 

Q. Your wife was living here? 

A. I wouldn’t be sure whether my wife was here at that time or 
not. I don’t know whether I went away with my family or not. 

Q. Wasn’t that deed, Captain, signed and acknowledged by you 
and your wife? 

A. I wouldn’t be sure; I couldn’t say whether it was or not. 

Q. Don’t you remember Mr. Viele’s taking the acknowledgement 
of you and your wife to that deed? 

A. In fact, itis something that I have forgotten allabout; I wouldn’t 
have thought of that deed if you hadn’t put me in mind of it; I 

couldn’t say; it might have been so. 
55 Q. When you delivered it to Mr. Viele or to Mr. McKay 
you instructed the one to whom you delivered it not to de- 
liver it till he heard from you? 

A. Yes, sir. 

Q. And the payment of this money you allude to was the only 
objection you had to the delivery of the deed to Mr. Moore? 


Same objection. 


A. When I was satisfied as to the debt—that what he owed me 
would be paid—it was to be delivered. 

Q. That was the only objection to delivering it; it was only on 
account of that that you gave instructions not to deliver the deed? 

A. Yes, sir. 

Q. Who was this Mr. Viele? 
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A. Mr. Viele was conductor and auditor of the Mineral Range 
railroad. 

Q. Living in Hancock at that time? 

A. Yes, sir. 

Q. And a notary public? 

A. Yes, sir. 

Q. You know, of course, Captain, that the deed wouldn’t be of 
any use unless signed by you and your wife? 


Objected to as incompetent and irrelevant. 


A. I don’t understand that. 
Q. The deed wouldn’t amount to anything unless signed by you 
and your wife? 
A. No; of course not. 
Q. You wouldn’t have given instructions not to deliver it, then, 
— it had been signed by you and your wife? 
That would have been the natural way of thinking, but I 
don't remember ever signing it. 
Q. What was Monroe doing at Lake Angeline? 
A. He was a blacksmith. 
Q. Was that the first time you ever saw him to know him? 
A. — that was the first time I ever saw him to know 
im 
57 Q. Had you taken any particular pains to charge yourself 
with this conversation ? 
A. No, sir; I was around after my own business, and I went in 
there to get some blacksmith work done. 
Q. Were the instructions you gave to McKay in regard to this 
deed by letter, or did you tell him ? 
A. I told him verbally. 
Q. You told him not to sign or not to.deliver, which ? 
A. I couldn’t say; I think I told him not to deliver that deed 
until he heard from me. 
Q. Now, the monev which Mr. Moore owed you for which you 
kept back the deed, as you say, was finally paid to Moore, wasn’t it ? 


Objected to as irrelevant and incompetent. 

A. Well, I don’t know; at any rate, if it wasn’t paid, we squared 
up. 

Q. It was either paid or arranged between you ? 

A. Yes, sir; I didn’t claim to have anything against him. 

Q. When you made out the deed to Mrs. Moore there was no 
money paid by her at that time, was there, to you or to McKay? 

A. Yes, sir. 

(). What ‘ ? 

A. I believe Mr. Moore gave me two dollars when I gave him the 
deed. 

Q. What did he give you two dollars for? 

A. I had an idea that it wouldn’t be lawful without. Whenever 
I signed a deed for the railroad the company always gives me two 
dollars, and I went upon that basis when [ gave him that deed, and 
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I felt that he ought to give the two dollars, anyway, that we might 
have a drink on it. 


Redirect examination by Mr. Batti: 


Q. Do you think your wife ever knew anything about the trans- 
action or signed the deed ? 

A. I don’t remember that I ever told my wife anything about it 

until I brought her with me to have it signed. 
58 Q. To sign the deed to Mrs. Moore? 
A. Yes, sir. 

Q. When was it that the matter of the indebtedness from Moore 
to you was finally arranged and satisfied ? 

A. Well, I think it was about the time he went off to Ashland, 
after he left the Cambria. 

(. And when was that? 

A. That must have been in ’77, if I remember right; I couldn’t 
say the time; I think it must have been in 77. 

Q. About the time he left and went off to Ashland, you say ? 


A. Yes, sir. 
J. H. McDONALD. 


NATHANIEL D. Moore, being duly sworn, examined in chief by 
Mr. BAtt, testified as follows: 


Q. State your name, age and residence. 

A. Age, thirty-seven ; name, Nathaniel D. Moore ; residence, Ash- 
land, Wisconsin. 

Q. How long have you resided at Ashland, Wisconsin ? 

A. I went to Ashland in ’72 first, and left it in ’76, and returned 
to Ashland in 779, I think ; I think it 1s ’79. 

Q. You have lived there ever since that? 

A. Yes, sir. 

Q. You are one of the defendants in this suit? 

A. Yes, sir. 

Q. To whom does the interest—the land interest in controversy 
in this suit—belong? 


Objected to as incompetent and immaterial and as calling for the 
witness’ opinion. 


A. To my wife, Mrs. Helen Moore. 
Q. The other defendant in this suit? 
A. Yes, sir. 
59 Q. State whether you have ever received from her any con- 
veyance or contract of any kind for an interest in this prop- 
erty. 
Objected to as immaterial. 


A. No, sir. 
Q. Do you know the land in controversy ? 
A. Yes, sir. 
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Q. Did you examine the land before it was.purchased from the 
State of Michigan ? | 
A. Yes, sir. 
. And you went to the State land office to enter it, did you ? 
. Yes, sir. 
. By whom was the money furnished to enter the land ? 
A. By Mr. McDonald and Mr. McKay. 
. James McDonald and John McKay? 
A. Yes, sir; I think the money was handed to me by Mr. McDon- - 
ald himself. but 1 understood Mr. McKay was paying half. 
Q. State whether you had any contract in writing with them or 
either of them that you should have an interest in the land. 


CO © 
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Objectec to as immaterial. 


A. No, sir. 

Q. Did you ever receive any deed from them or either of them | 
for any interest in it? 

A. No, sir. 

Q. Did you know of the deed having been made out or partly 
made out and left with Mr. Viele at Hancock ? 

A. No, sir; I didn’t know anything about it. 

Q. No such a deed was ever delivered to you then by Mr. Viele 
or Mr. McKay ? 

A. No, sir. 

Q. Did you ever see it? 

A. No, sir. 

~Q. State whether, when you entered the land in the names of 
McDonald and McKay, you expected to have an interest in it. 

A. I did; yes, sir. 

Q. What interest did you expect to have? 

A. | expected to have a third interest. 

Q. You afterward executed a deed to John Monroe for a sixth 
interest in the property ? 

A. Yes, sir. 
60 Q. Will you state what conversation was had between you ¢ 
and Monroe in regard to that deed and how it came about? 


Objected to as incompetent under the statute, Monroe being dead 
and the witness being a party to the suit. 


A. Do you wish me to tell the whole transaction in regard to get- 

ting the money, or merely in reference to this deed? _ 
@. The whole transaction connected with the deed and what oc- 

curred at this time. 


Same objection. 


A. Mr. Monroe had asked me repeatedly to give him a chance to 
get in some lands, and I told him I would; the first chance I see 
for getting a chance to enter some lands [ would give it to him. 

Q. You were engaged in exploring wild lands, were you ? 

A. Yes, sir; I found a forty acres of school lands south of Ago- 
geebic Lake on which I took some specimens that I thought con- 
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tained probably mineral. I went to Mr. Ropes, in Ishpeming, who 
made four or five tests of the rock and pronounced it cobalt and 
nickel and said he thought there was a trace of tin in it, and that 
the property would be valuable. I had no money myself at the time, 
and I went to John Monroe and told him if he wished to enter the 
land and give me a half interest I would furnish the minutes; he 
said he would be very glad to do it. 


Mr. CHADBOURNE: This testimony respecting this forty acres of 
land objected to for the reason last above given and for the addi- 
tional reason that it is immaterial and incompetent under the 
pleadings. 


I told him that if he would give me one hundred and fifty dol- 
lars that I would go and enter the lands—forty acres; he done so; 
he gave me one hundred and fifty dollars. I think that the 
61 transaction was made before a justice of the peace in Ishpem- 
ing by the name of Hansen. After he gave me the money he 
said, Now I would like very .auch to get an interest in that land 
that you and McKay and McDonald are into. I said, All right; I 
will sell vou a half of my interest for two hundred and fifty dollars. 
That was the consideration. Then he says, I would like very much 
to take it, but you have got all the money that I can spare at present; 
and I was feeling pretty well over getting that money, and I told 
him I would take his note; the length of time I forget; I forget 
what was the time on the note; he said all right. 

By Mr. CoHapBourNE: What was the amount? 

A. $250, the amount of the purchase. I told him then that I had 
not received my deed from McDonald and McKay, but that I ex- 
pected to receive it, and probably it was made out then. I didn’t 
know anything about it. That was a very short time after we had 
entered it. -He said that was all right for me to give him a warranty 
deed. Idoneso. He paid me ten dollars. He said, I will give you 
ten dollars. He gave me ten dollars, and the note was made for 
two hundred and forty dollars. That is all of that transaction. 

Q. State whether you entered the land that he gave you the money 
for. 

A. No, sir; I didn’t, because the land was entered; when I went 
to get it it was entered. ' 

Q. Did you have any conversation after that about this land that 
you had given a deed for? 

A. J don’t remember of having any until we had the settlement 
about the money, at the Cambrian mine, in ’76, in August or Sep- 
tember. I ain’t sure, but I was building a branch for Mr. MceDon- 
ald here. Mr. Monroe came to me 


Mr. Grant: Same objection to this conversation as to the last. 


62 He told me he wanted me to pay him the money that he had 

given me to enter that land. I told him I didn’t have any 
money; that Mr. McDonald was keeping back my wages for money 
that | owed him, but just as soon as | could possibly pay him I 
would do so, and if he would be willing to take it in installments I 
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would pay it as fast as I could, and he told me that he knew I had 
no deed to the land and knew that I would never get a deed. 

Q. What land did he speak of then ? 

A. The land in 16. He says, I don’t want the land. I don’t 
think it is of any account, anyway. He told me then that he had 
been talking with Mr. McDonald, and Mr. MeDonald told him he 
wasn’t sure whether I would ever have a deed of it. I told him 
that the note which he gave me was in the possession of Mr. or Mrs. 
McKay. Hesays,I know that. I can get the note from them, and 
I will send you your deed back. I haven’t had it recorded. 

Q. Well, what did you say to that? 

A. I told him that was all right. He waited until six o’clock, 
until I got through with my work. We went into Negaunee. We 
went into Mr. Schadt’s. He said, 1 gave you one hundred and fifty 
dollars to enter the lands and ten dollars on the other land, and he 
said, If you give me your note for one hundred and sixty dollars I 
won’t charge you any interest for the time you have had the money. 
I done so. 

Q. State, there, what you said, if anything, as to his proposition 
to get the note from McKay. 

A. I told him if he could get the note it was all right. A few 
months after that I got hurt at the Cambria. I was blown up, and 
couldn’t work for about three months, I guess, and after I got well 
the management was changed and I was discharged. I went to 
work for the Iron Cliffs Company in the Pioneer mine. Mr. Monroe 
came down from Ishpeming and asked me if I could pay anything, 


and I told him that I had no money; that I had only been . 


63 to work a short time, and that [ was paying up some debts 
made while I was sick, but if he wanted to take an order on 
the Iron Cliffs store for twenty dollars I would give him one. He 
said the order would be just as good to him as the money, as he had 
to buy provisions for his house, anyway. I gave it to him. 
Q. How much did you pay him at that time—that order ? 
A. Twenty dollars. That was the first payment on the note, and 
I promised to give him orders as I could. I doneso. I gave him 
three or four or, probably, five orders himself. I think that is all, 
and he went off, I think. At least, he put the note into the hands 
of a justice of the peace in Ishpeming, called John Hansen, for col- 


lection. 
Q. State whether you paid anything on the note to Hansen. 


Objected to as immaterial. 


A. Yes, sir; I did. I must have paid forty or fifty dollars. I 
don’t know how much. i received a letter from Mrs. Monroe from 
Canada, | think, stating that she was coming up here 


Objected to as stating the contents of the letter. 


Q. When was that? 


A. It was a short time previous to the time I paid her the balance 
of the note. I couldn’t say just when that was. 
Q. What did you do with the letter? 
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A. I don’t know that I have got it yet. I don’t know whether I 
destroyed it or not. 

Q. State what she did—what was done. 

A. I met her in Hancock here. 

Q. State whether that was before or after her husband died. 

A. That was after her husband died. I think she came from 
Canada. I think she had been living in Canada then. I came 
down and met her then, and | told berthat I would come down 


64 Mr. CHappourne: This conversation with Mrs. Monroe ob- 
jected to as incompetent and immaterial. 


I told her I would pay her way ; would pay all expenses; go down 
with her to Ishpeming and make Hansen settle; see that she got all 
that was coming to her. 

Q. Well, what did you do? 

A. Went down to Ishpeming and paid her the full amount of the 
note, with interest at ten per cent. from the day the note was given. 

Q. You mean the balance that was left due on it? 

A. Yes, sir. I settled up the note. 

Q. Can you tell about when that was? 

A. I think two years ago last summer. It must be three years 
ago last summer, I guess. I could tell if I was home, but I can’t 
tell here. 

Q. State whether the note that was given by Monroe to you as 
part payment of the land was ever paid. 


Same objection as above under the statute. 


A. No, sir; it was not. 
Q. Was anything ever paid on it? 


Same objection. 


A. Not a cent. 

Q. State whether you ever saw the note after you had the talk 
with Monroe about his getting it from McKay ? 

A. No, sir; I did not. 

Q. Do you recollect whether anything was said between you and 
Monroe about his giving you a quitclaim deed back again or not? 


Same objection under the statute. 


A. I do not. 

Q. You don’t remember? 

A. No, sir. 

Q. State whether anything was said by him to you afterward 
about his having an interest in the land or wanting it. 


Same objection. 


A. After that? 
65 Q. Yes; after that conversation. 
A. No, sir; we never talked any about the land after that. 
Q. What time did Monroe go away from Ishpeming or Negaunee? 
A. I can’t tell. 
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Q. Do you know what time he died ? 

A. I do not. 

Q. Did you ever have any conversation with Monroe after that 
conversation you speak of—when he said that he could get the note 
from MecKay—as to whether he had got the note? 

A. No, sir. 

Q. Ever have any conversation with Mrs. Monroe—the present 
Mrs. Crawford—as to whether they had got the note or not ? 

A. No, sir; not that I can remember. I don’t remember saying 
anything to her about it. He and I—we didn’t talk but a few mo- 
ments the evening we came down to Negaunee after the order. 

Q. At the time you examined the land before it was entered what 
did you ascertain about its value? 

A. Well, I expected that there was iron on it. There was no out- 
crop on the land whatever, but there was an outcrop of lean ore close 
to the east line of it, and on the strength of that I supposed, of course, 
that it would run through there. 

Q. Did you have any further knowledge after that about the value 
of the land up to the time when Monroe told you he didn’t want the 
land and wanted to get his money back ?” 

A. No, sir; none whatever. 

Q. Has the land been explored and developed since ? ‘ 

A. Yes, sir. 

Q. By the Cambria [ron and Steel Company to whom you gave an 
option ? 

A. Yes, sir. 

Q. What was the result of their explorations? 

A. Well, they have shown up some very fair ore—some very 

good ore. 
66 Q. I want to know whether they have shown it to possess 
a good deal of value or not. 

A. Yes, sir. 

Q. That value has been proved and developed by the explorations 
of the Cambria Iron and Steel Company ? 

A. Yes, sir. 

Q. When was it first ascertained that the property had value be- 
yond what you knew.of at the time you first went over it for iron 
ore ? 

A. The spring of ’82 was the first developments that was made on 
that property by the Cambria Iron and Steel Company. They had 
worked considerably on it in’81, but hadn’t shown up anything until 
the spring of ’82. 

Q. When did you first learn that Mrs. Crawford claimed that she 
and her children had any interest in this property ? 

A. I couldn’t give you the date; the first mention that I had of 
it was a letter from a lawyer in Canada. 

Q. Stating that she made such a claim ? 

A. Yes, sir. 


Parol evidence of contents of letter objected to as incompetent. 


Q. Can you tell about when that was—about what year it was? 
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A. It must have been in the fall of ’81 or in the spring of ’82; I 
am not sure of it. 


By Mr. CHADBOURNE : 


Q. Do you remember the lawyer’s name? 
. A. I couldn’t tell bis name. 

Q. Was it before the suit was commenced and papers served on 
you? 

A. Yes, sir. 

Q. How long before ? 

A. I should judge three or four months—two or three months. 

Q. Was that before or after the Cambria Company had commenced 
explorations upon the land? 

A. That was after it—a long time. 

Q. A long time, you say? 

A. Yes, sir. 

Q. State whether they had at that time shown indications of a 

valuable property. 
67 A. Yes,sir; the indications were very favorable at the time 
for the development of a good mine. 

Q. Did you ever have any conversation with Mrs. Crawford her- 
self about it or any communication from her on the subject ? 

A. Not a word; no, sir. 

Q. At the time that the land was deeded to Mrs. Moore, your wife, 
state whether you had had any intimation from Mrs. Crawford that 
she claimed any interest in the land. 

A. None whatever. 

Q. Or from anybody else ? 

A. No, sir. 


All the foregoing testimony relating to what passed between wit- 
ness and Monroe seasonably objected to as incompetent under the 
statute before referred to. 


Cross-examination by Mr. CHADBOURNE: 


Q. Mr. Moore, how much do you say Monroe paid you, having in 
view the purchase of this forty acres you have named ? 

A. One hundred and fifty dollars. 

Q. What time was that payment made to you with reference to 
Monroe’s application to you to be let into the land in question in 
this suit? 

A. It was the same day, along in the evening. He didn’t pay 
me over the money, because he had to go to Marquette to get it. 
He got back in the evening and gave me the money. There was 
nothing said about the land in suit when he gave me the money ; 
nothing whatever. 

Q. He spoke about the other land the same evening? 

A. Yes, sir; and, I think, got a deed the same evening. 

Q. You think you gave him the deed of the land in question the 
same evening ? 
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68 A. I think I did, but I wouldn’t be sure whether it was the 
same evening or the next day. It was one or the other. 

Q. Did I understand that you gave him the deed of the land in 
question in this suit the same evening or the next day, after he paid 
you the money which was to be used in the purchase of this forty 
that you have named ? 

A. Yes, sir. 

Q. How did he come to know of the land in suit and to ask you 
about it? 

A. Well, I suppose he may have heard from McKay or through 
McDonald, some way or other. I suppose that was the way he got 
to know it. 

Q. You had not told him anything about it ? 

A. Not that I remember. I think he was the first one to speak 
about it. 

Q. Where did McKay then live? 

A. Hancock. 

Q. That is about one hundred miles—ninety or one hundred 
miles—from where Monroe then lived ? 

A. I suppose it was about that. Monroe was living at Ishpeming 
at the time; the New York mine, rather. 

Q. Were there any papers passed between you and Monroe with 
respect to this payment of $150 on account of the forty acres you 
have mentioned ? 

A. Well, [am sure 1 don’t remember, but I think it is very likely 
that I gave him a receipt for the money, stating that it was to apply 
on purchase of lands or something of that kind. I wouldn’t be sure 
whether I did or not. I think it is very likely. I don’t think that 
John would give me the money without something of the kind; a 
very careful man. 

Q. Were the deed which you gave Monroe and the note which 
you say he gave as consideration for the deed made and delivered 
the same day ? 

A. Yes, sir; the same day. 
69 Q. If- you gave Monroe a receipt for the $150, do you re- 
member where you got it from—the receipt; whether you 
had a receipt book, for example ? 

A. No, sir; I don’t. I don’t remember whether I gave him any 
or not; if he asked me for it I suppose I did. I generally did when 
entering lands; if they gave me money and asked fora receipt I 
gave it to them, stating the amount of money and where it was to 
be applied. 

Q. You say that Monroe at the time of your conversation said the 
note was with McKay or Mrs. McKay and he could get it? 

A. Yes, sir. 

Q. Did you tell him that or did he tell you that? 

A. He told me that. I told him it was there and he said that he 
knew the note was there and he could get it. I have heard since 
then that he had it at the time. 


Mr. CHADBOURNE: This seasonably objected to as hearsay. 
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Q. Up to the time of this conversation, viz., the conversation when 
you told Monroe that the note was with McKay and he said he 
knew it was, until this time had there been anything said between 
you and Monroe looking to taking back this deed ” 

A. No, sir; there had not. 

Q. Are you positive about that? 

A. Yes, sir; I don’t remember of ever having seen Mr. Monroe 
until I saw him there. 

Q. How did the note happen to he at McKay’s? 

The note was left there by William McKay, a brother of Mr. 
Me Kay. 

(. How did that happen? 

A. Well, sir, I got very hard up for money in Ontonagon. I was 
still exploring, and William McKay and I were in partnership at 
the time. He said that he had some money in Hancock and that 
he would go down and get it. I said to him that I would like to 

have him take the note and see some of the McIntyres; see 
70 whether they wouldn’t buy the note; at that time, of course, 

I expected it was all right. I understood that he seen some 
of them. I knew that Dan. and Archie had money. 

@. Never mind about that. 

A. Well, they wouldn’t have anything to do with it, anyhow, and 
he left the note there with Mr. and Mrs. McKay. 

(). For what purpose did he leave the note with Mr. and Mrs. 
McKay? 

A. No purpose that I know of; none whatever. 

Q. Had you given him any instuctions to leave it with Mr. or 
Mrs. McKay? 

A. No, sir; I think he left the note with other papers. 

Q. Had you given him any instructions with regard to the note, 
except to raise money on it if he could ? 

A. None whatever; no,sir. 

Q. Then he left it with Mr. and Mrs. McKay without any orders 


‘from you to do so? 


A. Yes, sir. 

Q. And without your knowledge that he had done so. 

A. Yes, sir. 

Q. W hen did you first get knowledge that they had it? 

A. He told me when he returned that he left it there—asked me 
if it was all right—with John and his wife. I told him it was all 
right, just as well for them to have it as for me to have it carrying 
it around in my pocket. I had no home then and had no place to 
keep my papers, except to carry them around in my pocket. 

Q. At the tine you entered the land in question in this suit do I 
understand it was understood or agreed between you and McDonald 
and McKay that you were to have a third interest in it? 


Objected to as incompetent, as parol evidence of such an agree- 
ment is inadmissible. 


A. I think it was; whether we talked over it the night they gave 
me the money or not I can’t tell, but my interest for placing lands 
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F 
was always a quarter or a third or half; of course, I wasn’t working 
for nothing. 
71 Q. And the interest you were to have was in consideration 
of you having looked up and located the land? 
A. Yes, sir. 
Q. And you relied upon this understanding at the time you gave 
the deed to Monroe of the one-sixth interest ? 


Objected to as irrelevant and incompetent. 


A. Yes, sir. 

Q. And you told Monroe of your interest thus arranged for, did 
you? 

A. Certainly. 

Q. At whose request did McDonald and McKay and their wives 
deed the one-third interest of the lands in question to your wife ? 


Objected to as irrelevant. 


A. Shall I answer that if I don’t wish to, Mr. Ball? 

Mr. Batu: Answer it under the objection. 

A. It was at my request. 

Q. You wentin person down to Norway and the conveyance of 
this one-third interest was made to your wife by McDonald and 
McKay, and subsequently their dower interest in the same was 
deeded to your wife by Mrs. McDonald and Mrs. McKay? 

A. At the time that deed was made I was living at the Felch 
Mountain. Mr. McDonald and Mr. McKay wrote to me that they 
wanted to havea conversation with me in Norway in regard to some 
proposition made to them by the Cambria Iron and Steel Company. 
It was then that the deed was made. I met them there and they 
made the deed then. 

Q. When did your wife first know that these deeds were made to 
her? 

Objected to as irrelevant. 


A. Well, that is something I don’t know how toanswer. I think 
she knew that it was going to be deeded to her some time previous 
tothat. Just how long I couldn’t say. She was down to Nor- 
72 way with me, and I told her that Mr. McDonald and Mr. 
McKay proposed to deed the land to her. 
Q. You mean, do you not, you told her that you proposed to have 
them deed it to her? 
A. I told her, as near as I can remember, that they proposed to 
deed the land to her. 
Q. As a matter of fact, did they make any proposition to deed the 
land to her 


Objected to as irrelevant. 


Q. That was not suggested by you ? 

A. Mr. McKay and myself and Mr. McDonald and myself talked 
about it, and whether they made the proposition first or me I 
couldn’t. say. 
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Q. How long was that before the deeds were made to your wife? 

A. That was two or three months before, probably more; I 
wouldn’t be sure. 

Q. Well, these deeds to your wife were made in consequence of the 
arrangement that existed from the beginning between you and Mc- 
Donald and McKay, were they not? 


Objected to as irrelevant and incompetent. 


A. Yes, sir; they were. 

Q. Was that the way they came to be made? 

A. Yes, sir. 

Q. Why did you not have those deeds made to you ? 


Objected to as irrelevant. 


A. I suppose I can go on and state the answer, Mr. Ball ? 

Mr. Bat: I guess it won’t do any hurt. 

. That is the question. 

A. Well, the reason was on account of this deed being out that I 
gave to Monroe. I found that that deed had been recorded, and 
John Monroe was then dead, and I expected that Mrs. Monroe would 
make trouble ; that is exactly the reason. 

Q. Did you tell your wife about this? 

A. Yes, sir; I think I did. 
73 Q. Now, what reason had you to think at that time when 
these deeds were made to your wife that you would have 
trouble from Mrs. Monroe? 

A. I would rather not answer that. If I answer it I shall give 
my reasons for it. I thought Mrs. Monroe was a person—from what 
I knew of her—that would take any advantage that she could; that 
is exactly the reason. 

Q. Had you any reason, from anything that Mrs. Monroe had 
said, to think that she would make trouble? 

A. No; I had not heard anything that Mrs. Monroe had said 
about that at that time; not that I remember of. 

Q. Only because you estimated in a general way that she was of 
that disposition ? 

A. Yes, sir. 

Q. Did you ever ask Mr. Monroe to deed you back this land, or 
to give his deed back? 

A. No, sir; I didn’t after that conversation, because I expected 
that he would do it,and I didn’t wish to hurry him up, or anything 
of that kind, on account of his giving me time to pay the other. | 
didn’t wish to hurry him, or anything of that kind, not expecting 
his death or his going away. I didn’t know that he was going away. 


The reasons given by the witness objected to by complainants as 
irresponsive and immaterial. 


Q. What year did you cease to reside in the iron regioa near 


where Mr. Monroe lived ? 
A. In the spring of ’80, I think. 
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Q. Up to the spring of ’80, then, you resided in the close neigh- 
borhood of Mr. Monroe, did you? 

A. No, sir; all of "79—part of ’78 and ’79—I was down on the 
Felch Mountain range, at the Northwestern mine. 

Q. How far was that from Monroe’s residence ? 

A. Probably about one hundred and fifty miles; not so much as 

that—ves, it was all of one hundred and sixty or seventy miles. 
74 Mr. BALL: By the way you had to travel it? 
A. Yes, sir. 

Q. Previous to the time in ’78, when you went away from the 
neighborhood where Monrve was, how near did you live to him? 

A. Three or four miles, I guess. 

Q. How long did you live within three or four miles of him after 
you gave him the deed? 

A. After I gave him the deed [ lived in Ashland until July Ist, 
"76. I gave him the deed in ’75. I resided at Ashland until ’76, 
and in July, 76, came down to the Cambria mine, and it was prob- 
ably about two months after that when he came down to see me, 
and I gave him this note. 

©. How far was the Cambria mine from his residence ? 

A. Probably about three miles or three and a half. 

Q. How long did you live there at the Cambria mine afer giving 
him this note in ’76. 

A. I resided there, [ presume, about six months, but I was hurt— 
blown up—in February, and was in bed for about two months. 

Q. After your hurt where did you reside for the year following it ? 

A. I resided at the Pioneer mine. 

(). How far was that from Monroe’s residence? 

A. About the same distance, three miles or three and a half miles. 

Q. Did you reside there up until ’78? 

No; lL resided there part of 77. I went down to the Felch, I 
think, the latter part of 77. I guess it was in the spring of ’78 that 
I went down there. 

Q. That you went down to the Felch Mountain? Up to the time 
that you went down to the Feleh Mountain was Monroe living 
near your place, within three or four miles? 

A. No, sir; I don’t think he was; he wasout West at that time, I 
think. 

@. Do you remember when he went West? 

A. I don’t. I wouldn’t be sure of the dates. 
75 Q. Up to the time he went West he did reside there in 
your neighborhood ? 

A. Yes, sir; I think he did. 

Q. At the time you made this settlement you have mentioned 
with Mrs. Monroe did you say anything to her about this title or 
about this land ? 

. No, sir; not a word. 

. Nothing of any kind? 

Not that I remember of. 

Did you suppose she had given it up? 

Well, I don’t know; I expected her to say something about it ; 
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she didn’t say anything to me and I didn’t to her; she wanted her 
money and A her. 

Q. The land or the purchase were not mentioned in any way ? 

A. No, sir; not a word. 

Q. Nor the deed given to Monroe ? 

A. No, sir. 

Q. The subject was not touched upon at all between you ? 

A. No, sir. 

In the fall, toward Christmas, of 1876 were you at the house of 
Mr. Monroe when he and his wife were present and having a con- 
versation about the land in this suit? 

A. In the winter of ’76? 

Q. About Christmas time. 

A. No, sir; I wasn’t to their house in ’76; I had no conversation 
in regard to the land, nor | wasn’t to their house in ’76. 

Q. You were not to their house in the year ’76 at all ? 

A. No, sir; I was not. 

Q. Were you at their house in the year ‘77? 

A. No, sir. 

Q. In the year 1875? 

A. I was at their house the time that the deed was made to him, 
and not since. 

Q. You mean on the day the deed was made? 

A. The day the deed was made? Yes, sir; I staid at his house 

most of the time he was at Marquette to get his money. 
76 (). The deed delivered at the same time? 
A. It was delivered that evening. 

Q. Do you know what day that was? 

A. That evening or the next morning; I don’t know which it was, 
but I think it was that evening; | went away on the train the next 
morning. 

Q. The deed was made and delivered before you went away ? 

A. Yes, sir. 

Q. Let me say, by way of reminding you, if it does remind you, 
don’t you remember visiting Monroe’s house very near Christmas 
time of 1876 and speaking to him about the land in question in 
this suit, expressing a high opinion of itand saying that you thought 
it would make you both rich, or something to that effect ? 

| know [ - t visit his house in ’76, nor any time after the 
deed was made in’ 

Q. Do you seenensiiie what place you went to next after the de- 
livery of the deed that you made to Monroe, if it was delivered in 
his house, where you went after leaving his house ? 

A. It wasn’t delivéred in his house; it was delivered, I think, in 
the justice’s office. 

Q. Do you remember the next place you w ent after you went out 
of the justice’s office ? 

A. Yes, sir; after we went out of the justice’s office we went into 
a saloon to wet the transaction, and I expect after that I went to the 
hotel. 


48 NATHANIEL D. MOORE ET AL., &¢., VS. 


Q. Was the note delivered at the same time in the justice’s office 
that the deed was given ? 

A. Yes, sir. 

Q. The deed was delivered by you to Monroe and Monroe deliv- 
ered to you the note on the same day in the justice’s office at the 
time, on the day when.it was acknowledged ? 

A. Yes, sir; as near as I can remember; I am sure it was. 

Q. At the time the deed of the land was made to your wife 
77 did you have any knowledge that this land was valuable or 
more valuable than you thought when you entered it? 

A. At the time the deed was delivered to my wife ? 

Q. Yes; or made to her? 

A. No, sir; not any more. 

Q. You then had the same idea as to the value of it that you had 
when you entered it? 

A. Well, now, I guess I don’t know. There was nothing done on 
that land at the time the land was entered. Of course there had 
been no developments on the land, but I think at the time the deed 
was made to my wife, I think there had heen some clean ore found 
on section 15. There was no other value to the land, except that 
there was ore on the range. 

@. Which section 15? 

A. The next section. 

Q. There had been no additional value to it at that time, except 
what it had at the time you entered it? 

A. No, sir. 

Q. At what value did you put the land at the time? What did 
you consider it worth ? 


Objected to as irrelevant. 


A. Well, that I couldn’t tell; I don’t know that I could. You 
mean the time the deed was giv en to my wife? 

Q. The time it was made; yes. 

A. I couldn’t tell. I couldn’t at the time put.any value on it. 

Q. Did you consider it worth more then than you did when you 
entered it? 

A. Well, yes; I did consider it worth more. I wouldn’t have 
sold for the same price I would then, for things were looking a 
good deal better; times were hard and nothing doing at the time it 
was entered. I know that I never made up my mind as to what it 
was worth or anything of that kind. 

Q. Did you suppose when you made the settlement that you tes- 
tified to with Monroe that that settlement put an end to his claims 
to title in the land? 

A. Yes, sir; I did. He said so himself. 

78 Q. You thought the deed was off in consequence of it? 

A. Yes, sir; I didn’t know then that I should ever get a 
deed, because I had spoken to Mr. McDonald and Mr. McKay about 
tT a deed and they always put me off. 

refer to the matter of your giving Mr. Monroe a note. 
i He told me the deed was no good to him; that I hadn’t got 
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any deed, and, consequently, he considered the matter settled when 
he should return the deed to me. 

Q. Are you still of that opinion, Mr. Moore? Are you still of 
that opinion, that he ceased to have an interest or any claim upon 
the land in consequence of that settlement ? 

A. I am certainly of that opinion. 

Q. And have you always been so? 

A. Yes, sir; I have always been so. 

Q. After being told by Mr. Monroe that he knew the note, the 
$240 note, was in the hands of the McKays, did you give the 
McKays any instructions to give it up to him? 

A. No, sir; I think not; he told me that he knew it was there 
and could get it, and I didn’t pay any more attention to it. 

Q. Now, did you suppose that,he could get your note, without any 
directions or leave from you, from the parties who held it? 

A. Well, I supposed that he had had some conversations in re- 
gard to it with them and that they would return it to him; that 
matter I didn’t pay any attention to; I was in trouble at the time. 

Q. Where is Hansen, the man who had your note for collection ? 

A. I am inclined to think that he is dead ; I think that some per- 
son told me tliat he died out West somewhere. 

Q. Who was present, if anybody, besides you and Mr. Monroe 

when Mr. Monroe paid you this money, $150? 
79 A. I don’t know that there was anybody but Mr. Hansen ; 
whether there was or not I couldn't say now. 

Q. Who was present, if anybody, at the time he paid you the 
$10? 

A. I can’t say ; I don’t remember. 

Q. Did you ever pay that $10 back as an independent sum ? 

A. No, sir; I did not. It was put in the note of $160. He said 
he wouldn’t charge any interest. 

Q. When did you first learn, if you ever did learn it, that Monroe 
got his note for $240 back ? 

A. The first that I knew was told me by Mr. McKay. He came down 
to Negaunee, | think it was, almost a year afterward; I wouldn’t be 
sure of the time, but he came down to Negaunee to see me about a 
matter of some lands in Ashland. 

®. Well, the time? 

A. I could not fix it; it must have been almost a year after the 
settlement. 

Q. What year would that make it ? 

A. It would make it—I think it was in the fall of ’77, but I 
wouldn’t:be sure. 

Q. Did you ever see Monroe and talk with him on the subject of 
the note having been returned ? | 

A. No, sir; not a word. I never talked with Monroe afterward ; 
never seen him afterward, I don’t think, with reference to that note 


Redirect examination by Mr. BAL: 


Q. State whether Monroe ever gave you any other note aside from 
the one he gave you for that land interest. 
7—700 
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Objected to as incompetent under the statute. 


A. No, sir; he never did. 
Q. State whether you ever gave Monroe any other note aside from 
the one you gave him for $160. 


80 Same objection. 


A. No, sir. 

Q. From whom did you learn that Monroe had already got the 
note from McKay at the time he had the talk with you about get- 
ting it? 

A. From Mr. and Mrs. McKay. 

Objected to as incompetent and immaterial. 


Q. When did they tell vou that? 
A. Since the suit was commenced. 
Q. Do you remember the time, where, what occasion ? 


Same objection. 


A. It was in their own house. 

®. At Ashland ? 

A. Yes, sir; I think about a year ago. 

Q. Did you tell them when this conversation took place between 
you and Monroe? 


Objected to as incompetent and immaterial. 


A. Yes, sir. That is the reason they came to know. I was tell- 
ing them about the matter. They said Mrs. Monroe had received 
the note early in the summer. 

Mr. Grant: What summer? 

A. The summer of ’76. 

Q. What time in the year was it that you had the conversation 
with Monroe about this getting back the note? 

A. It was either in September or October, and I am inclined to 
think it was early in October. 

Q. Seventy-six ? 

A. Yes, sir. 

Mr. CHADBOURNE: 

Q. State where that conversation was had. 

A. The conversation was had within one thousand feet of the 
Cambria-iron mine. 

Q. You said it was where you were working on the side track ? 

A. Yes, sir; I was in a hurry to get into the mine with the track 
that evening. 

Q. When did you first learn that the deed you had given Monroe 
was put on record 


81 Objected to as incompetent and immaterial. 


A. I learned it in ’79. 
Q. In what way ? 


Same objection. 
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A. I learned it by getting an abstract from the abstract office. It 
was ‘79—'79 or 80. I forget. I have got the abstract. 

Q. I will ask you now why you didn’t ask Monroe during the 
time you both lived near each other to return you the deed or give 
you a quitclaim ? 


Objected to as incompetent and immaterial. 


A. Weil, sir, one reason was that I knew so little about the law 
that I thought I had made myself liable in giving that deed and 
didn’t want to stir it up more than was necessary, and another thing 
I didn’t wish to press it on account of the way I was paying the 
other note. I didn’t want to go and urge him to deliver it while 
he was accommodating me, but the main thing was that I was 
ignorant of the law, and really thought I had got myself into 
trouble in/giving the deed. 

Q. Then you say you didn’t want to urge him while you were 
owing him money? 

A. Yes, sir. 

Q. About how much of that note had you paid before Monroe 
went away? 

A. I think about sixty dollars—fifty or sixty dollars—I wouldn’t 
be sure. 

Q. Did you see the note after he went away ? 

A. Oh, ves; on several occasions. 

@. Where was it? 

A. Mr. Hansen had it. 

Q. For collection ? 
A. Yes, sir; and when I would go and pay him he would indorse 
it on the note. I seen it several times. 

Q. When you made the final settlement and paid the balance due 
to Mrs. Monroe had vou ary idea that she then made any claim to 
the lands ? 


Objected to as incompetent and immaterial. 


82 A. No; [ don’t think that I did have any idea that she 
did—that is, I had nothing definite. I thought she might. 
Q. Had she ever said anything about it to you? 
A. No, sir; she hadn’t said a word about it to me; not a word. 
@. And you say she said nothing about it during that transaction 
of paying the money? 
A. Not a word. 


Reeross-examination by Mr. CHADBOURNE: 


Q. Mr. Moore, if you thought you had laid yourself liable by giv- 
ing this deed when you had no paper title yourself didn’t you sup- 
nose that if Monroe gave you a deed back that it would relieve you 
from liability ? 

A. Yes, sir; of course. 

Q. Why, then, did you not seek to relieve yourself by getting a 
deed back ? 
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A. The reason was that the debt wasn’t paid, and I didn’t want to 
urge him until the money was paid up in full. 

Q. Did you and Monroe have any other money transactions than 
these you have mentioned ? 

A. Not at all; no, sir; no money transactions whatever, more 
than what I have stated ; none whatever. 

Q. Why didn’t Monroe pay the money on account of this land, 
and why didn’t you insist that he should, instead of’ taking the 
course he was taking—the lands in suit ? 

A. At the time I sold them to him? 

Q. Yes. | 

A. Well, we thought the other thing was so much more valuable 
and I shouldn’t have sold him that if I hadn’t been feeling pretty 
good over getting the money to enter the other lands. I thought 

we had a bigger fortune in the other land. I had the money 
83 for the other lands, which I considered a great deal more 
valuable than the iron land. 

Mr. Batt: Where were you when Monroe went away from this 
part of the country ? 

A. I am inclined to think that I was at the Felch Mountain. 

Q. Did you know when he went away at the time? 

A. No, I didn’t; I didn’t know anything about it; I have got the 
impression now that I must be there, from McKay and his wife tell- 
ing me when he left there; I didn’t know when he left there, bat I 
must have been down to Felch Mountain. 

Q. State whether you was ever paid any money for this land that 
you deeded to Monroe aside from the ten dollars which you paid 
back. 

A. Not a dollar; no, sir; not a cent. 


Same objection under the statute. 


By CHADBOURNE: How much money did you pay Mrs. Monroe 
in settlement? 

A. That I couldn’t tell you, sir; I paid her the whole amount that 
was due on the note, with interest from the day it was given. 

Q. That you have said. I want to know how much that was? 
Was anybody present when you paid Monroe or paid Hansen any- 
thing on that note, at the time when you paid Hansen or paid Mon- 
roe on account of that note? 


A. No, sir; I don’t know; there may have been parties present, 


but I don’t know who they were or whether we could find them. 

Q. You don’t recollect anybody who was present ? 

A. No, sir; I think that I could find some of the old orders that 
was given them. 

Q. Have you got any receipt-book stubs of the time when Monroe 
paid you this $150? 

A. Of the time when he paid me the $150? 

Q. Yes. 

A. No, sir; if I gave him a receipt—I may have given him a re- 
ceipt from some other. 
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about having a deed made of this interest to your wife; what 
talk did you and McDonald have on that subject? 


Objected to as irrelevant. 


A. Well, we were talking the matter over, and I told them about 
what Monroe had told me, that he didn’t put the deed on record 
and that he would return it. In speaking of his death, Mr. McDon- 
ald knowing all the circumstances of the transaction, in talking the 
matter over, I think that one of them proposed that they should 
deed it to Mrs. Moore; I wouldn’t be sure whether I spoke of it first 
or whether they did, but Iam inclined to think that one of the 
others spoke of it first. 

Q. Because of the outstanding deed ? 

A. Because of that. They knew that I had never been paid a cent 
for the land and knew that the other party was not entitled to it in 
any way. 

Mr. Grant: Latter part of answer objected to as irresponsive to 
the question and incompetent. 


By Mr. Baty: You had at that time an abstract of title showing 
that the deed had been recorded ? 

A. Yes, sir. 

Witness: I wish toadd that Mr. McKay told me that I had better 
look out; that if Mrs. Crawford had any possible hold on me that 
she would do every possible thing that she could for to get that land. 


Objected to as incompetent, immaterial, and irresponsive. 
NAT. D. MOORE. 


85 STATE OF MICHIGAN, |... 
County of Houghton, {| ~’ 


I, Allen F. Rees, a notary public in and for the county of Hough- 
ton, Michigan, do hereby certify that on the 29th day of January, 
1885, the testimony of James H. McDonald and Nathaniel D. Moore 
was taken before me in the cause pending in the cireuit court for 
the county of Ontonagon, in chancery, wherein Christina Crawford 
and Mary Ann Monroe and John D. Monroe, by their next friend, 
Claudius B. Grant, are complainants and Nathaniel D. Moore and 
Helen Moore are defendants, on the part of the defendants, by 
stipulation between the parties, through their respective attorneys ; 
that D. H. Ball, Esquire, appeared on behalf of the said defendants 
and T. L. Chadbourne and C. B. Grant on behalf of said complain- 
ants; that the said witnesses were by me sworn to testify the truth, 
the whole truth, and nothing but he truth; that the testimony of 
said witnesses was taken by me in short-hand and read over to the 
witnesses, and was afterwards reduced by me to writing, and that 
annexed hereto is the extension of said short-hand notes, which is 
a true transcript of the testimony of said witnesses so taken. 

Witness my hand and official seal this 20th day of February, 
1885. 

[SEAL. ] ALLEN F. REES, 
Notary Public, Houghton County, Michigan. 
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86 Further Proofs of Complainants. 


State or Micnigan, |... 
County of Houghton, { ~° 


In the Circuit Court of the United States for the Western District 
of Michigan, Northern Division. In Equity. 


CHRISTINA CRAWFORD and Mary ANN Monrok and Jonn D. Mon- 
roe, Infants, by Their Next Friend, Claudius B. Grant, Com- 
plainants, 

; v. 
NATHANIEL D. Moore and Heten Moore, Defendants. 


Depositions of Wm. D. MeIntyre, Christina Crawford, and Daniel 
Crawford, taken July 23rd, 1885. Filed July 29th, 1885. 


I, Allen F. Rees, a notary public in and for the county of 
Hougliton and State of Michigan, do hereby certify that on the 23rd 
day of July, 1885, in accordance with the annexed stipulation, at 
the office of Chandler & Gray, in the village of Houghton, in said 
county, there appeared before me C. b. Grant, solicitor, and T. L. 
Chadbourne, of counsel, for said complainants, and Dan. H. Ball, 
solicitor for said defendants; and also there appeared William D. 
McIntyre, Christina Crawford, and Daniel Crawford, witnesses ; that 
I took the testimony of the said witnesses, they having been first 

duly sworn, in short-hand; that afterward the said short- 
87 hand notes were by me transcribed, and were then, to wit, 

on the 25th day of July, 1885, read over by me to the said 
witnesses ; that the witnesses then and there, after having corrected 
their depositions, which corrections were by me noted in said depo- 
sitions, subscribed the same; that the exhibits mentioned in said 
depositions were produced and by me marked as indicated, and are 
attached to said depositions ; that said depositions so transcribed by 
me from said short-hand notes and signed by said witnesses and 
the said exhibits are hereunto annexed ; that 1 am in no way inter- 
ested in the result of said cause. 

[SEAL. | ALLEN F. REES, 
Notary Public, Houghton Co., Mich. 


In the Circuit Court of the United States for the Western District 
of Michigan, Northern Division. In Equity. 


CHRISTINA CRAWFORD and Mary ANN Monroe and Joun D. Mon- 
roe, Infants, by Their Next Friend, Cladius B. Grant, Complain- 
ants, , 

v. 
NATHANIEL D. Moore and Heten Moore, Defendants. 


It is hereby stipulated in the above-entitled cause that the testi- 
mony of Daniel McIntyre, Christina Crawford, and Daniel Craw- 
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ford may be taken before Allen F. Rees, a notary publie in 
88 and for the county of Houghton, Michigan, a stenographer, 

on this 23rd day of July, 1885, and that their depositions 
when so taken shall be read in evidence upon the trial of said 
cause, subject to such objection as shall be noted in the taking of 
the depositions. 

It is further stipulated that the defendants shall have the right to 
further cross-examine either or all of the above-named witnesses 
within thirty days from this date by giving five days’ notice to the 
complainants’ solicitors of the time and place of such cross-exam- 
ination. 

It is further stipulated that the complainants shall have ten days 


‘ from this date within which to close their testimony-in-chief; that 


the defendants shall have twenty days thereafter in which to close 
their testimony, and that the complainants shall have ten days 
thereafter in which to put in rebutting testimony. 


Dated July 23rd, 1885. 
CHANDLER & GRANT, 
Solicitors for Complainants. 
BALL & HANSCOM, 
Solicitors for Defendants. 


SY In the Cireuit Court of the United States for the Western Dis- 
trict of Michigan, Northern Division. In Equity. 


CHRISTINA CRAWFORD, Mary ANN Monror, and Jonn D. Monroe, 
by Their Next Friend, Claudius b. Grant, Complainants, 
v. 
NarHaNret D. Moore and Heien Moore, Defendants. 


Testimony taken upon stipulation before me, Allen F. Rees, a 
notary|public in and for the county of Houghton, State of Mich- 
igan, on the 23d day of July, 1885. 


Appeatances: For complainants, C. B. Grant, solicitor, T. L. 
Chadbourne, of counsel; for defendants, Dan. H. Ball, their solicitor. 


Depositions of William D. McIntyre, Christina Crawford, and 
Daniel Crawford, witnesses produced, sworn, and examined on the 
23d day of July, 1885, at Houghton, in the county of Houghton and 
State of Michigan, in accordance with and by virtue of a stipulation 
hereto annexed signed by the solicitors for the respective parties, 
said depositions being taken on the part of the complainants, at the 
office of Chandler & Gray, in the village of Houghton, in said county. 

[SEAL. | ALLEN F. REES, 
Notary Public, Houghton County, Mich. 


90 WitiiaMm D. McIntyre, being first duly sworn, examined 
in chief by Mr. Grant, testified as follows : 


Q. Do you know James H. McDonald ? 
A. Yes, sir. 


i 


fa 
a a 
. aS : Z : 4 . ' 
é ‘ z ns . 


etapa . 
ie. ee 


iat 
neiiieeeiniea 


DRM cs OR Ce RISA 


56 NATHANIEL D. MOORE ET AL., &C., VS. 


. John McKay ? 
. Yes, sir. 
. And Nathaniel D. Moore ? 
. Yes, sir. 
. How long have you known them? 
. Ihave known James McDonald since ’63, and N. D. Moore 
since 63, and John McKay since ’62. 
Q. Where do you reside ? 
A. I reside in the Province of Ontario. 
Q. Do you know the complainants in this case, Christina Craw- Le 
ford and her two children ? 
A. I do. 
Q. How long have you known them ? 
A. I should think I ought to know my sister as soon as I knew 
anybody. 
Q. Mrs. Crawford is your sister ? 
A. Yes, sir. 
Q. Do you know the land described as the northeast quarter of 
section sixteen, town. forty-seven north, range forty-six west, in On- 
tonagon county, State of Michigan ? 
A. I never was on the property, but I hold an interest in the 
property. 
Q. What is your interest in the property ? | 
A. One-sixth. ' 
Q. From whom did you purchase that one-sixth ? ‘ 
A. From John McKay. “ 
Q. Did you furnish any money to McDonald and McKay for the 
purchase of this land ? 
. I did. 
. When? 
. In the winter of 75. 
. Where? 
. Hancock. 
Can you tell what place in Hancock ? 
. The Lake View House. yg 
. Who was present then ? 
. McDonald, Moore, McKay, and myself. 
. How much money did you furnish them ? 
A. I can’t tel] that just now. 
91 Q. Can you tell about how much? 
A. I furnished all of it; 1 really think I furnished it all, - 
but I wouldn’t be certain of it. — 
Q. For what purpose did you furnish it? 
A. For the purchase of this land. It was understood at the time 
that I was to have an interest in it. | 
Q. Who was to give you your interest? 
A. McKay. | At 
Q. Was anything said at that time in regard to Moore’s interest } 
in the land? 
A. Yes, sir. 
Q. What was it? 
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Mr. Batt: Objected to as incompetent, as oral evidence, and inad- 
missible on a claim to land. 


Q. Goon. What arrangement was made? 

A. There was an agreement drawn up between Moore, McDonald, 
and McKay. 

Q. Did you see the agreement? 

A. Yes, sir. 

Q. Did you hear it read ? 

A. Yes, sir. 

@. Who wrote it? 

A. Moore. 

Q. Can you remember the substance of that agreement ? 

A. I can’t remember the words of the agreement. 

Q. State your recollection as to what the agreement was. 


Mr. Baw: I object to that as incompetent. 


A. That Moore was to have a third interest in the property. 

Q. What was the consideration of his getting this third interest ? 

A. For his exploring and finding the property. 

(. Who was to go and enter the lands? 

A. Moore. 

(. Who signed the agreement? 

A. J. H. MeDonald and Mckay. 

Q. Did Moore sign it? 

A. I can’t exactly tell you, as he was drawing it up—the writing; 
I can’t remember of seeing his name. McDonald and McKay were 
sitting back, and they came up and signed their names. 


92 Mr. BAL: 


Q. You can’t tell whether Moore signed or not? 

A. I can’t say for sure. 

Q. What was done with the paper? 

A. MeDonald held the paper, as far as [ can learn. 

Q. Remember anything that was said by either of the parties at 
the time the parties were signing it? 

A. I recollect McDonald, when he came to sign it, he sat over and 
said: “ Let me put my dirty hand to that,” he says. 

Q. What is your recollection now as to what was done with the 
paper after it was signed ? 

A. I think that McDonald held the paper after it was signed, but 
I couldn’t be certain whether it was Moore or McDonald. I know 
that McKay didn’t get it. 

Q. You know where Moore went after that? 

A. Moore went away next morning. 

Q. Did he state for what purpose he was going away? 

A. For what purpose? ‘There was an agreement drawn up that 
night and the money was paid over to Moore. There was so much 
money paid to Moore to be applied as the purchase-money on this 
land, 

. And Moore was to go and enter the lands? 
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A. Enter the lands; yes, sir. 

Q. Did you find that the lands had been entered afterward ? 

A. Yes, sir. 

Q. Do you know at whose request that paper was drawn up? 

A. I think it was a mutual agreement between them all. 

Q. Had they agreed before drawing the paper what interest Moore 
was to have in the land? 

A. Yes, sir; it was understood. 

Q. Was there more than one paper drawn up? 

A. I think that was all in my presence. There was two papers. 
There was this paper where Moore had received the money to be 
applied—that was one paper by itself—and there was this agreement 

where their interest was stated. 
93 Q. Did you hear the paper drawn up and signed by Moore 
read ? 

A. Yes, sir; I heard all of it. 

Q. What was the contents of that paper? 


Mr. Bai: Objected to as incompetent. 


A. It was a receipt that told how much money was received to. 
apply on this school section, and described the land. 
\). How soon after that did you hear the lands had been entered ? 


Mr. Batu: Objected to as irrelevant. 


A. When Moore got back. 

Q. How long was he gone? 

A. I couldn’t say how long he was gone. I was on the Mineral 
Range road at the time. I couldn’t tell how long he was gone. 

Q. Can you tell about how long? 

A. No, sir; I can’t. 

Q. How soon after that did you get your interest conveyed to 
you? | 

Mr. Bai: Objected to as irrelevant. 


A. I wasn’t in any hurry and trusted to my friend, and I let it go 
until a year ago last winter. 

Q. Did you have a conversation with John McKay in regard to 
his agreeing to go over to the office of Chandler & Grant with Mr. 
Crawford and make a statement in regard to the interest of the heirs 
of John Monroe in this land? 

A. I did have one. 

Q. When was that conversation ? 

A. A year ago last winter. 

(). State what was said. 


Mr. Bai: Objected to as irrelevant and incompetent and mere 
hearsay. 


A. Hesaid that he promised for to come over and state to the 
lawyers what he knew about it; and he went out to Calumet in the 
morning, and when he got back Mrs. Crawford had been up 

94 to his place and told his wife that she was going to force him 
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to go over there, and he got vexed about it and wouldn’t 


come: that is all I know about it. 


Cross-examination by Mr. Batt: 


Q. What month in 1875 was it that you furnished this money ; 
was it in the early part of the year or the last of the year? 

A. I think it was in the early part of the year. 

Q. Do you recollect what month it was? 

A. No, sir. 

Q. Was there any one else present besides those you have named-— 
yourself, Moore, McKay, and McDonald ? 

A. There might have been somebody else in, but I didn’t take 
any notice of them; I didn’t have any business with them. 

Q. Did you furnish the money for McDonald’s interest, or only 
for McKay’s interest? 

A. I furnished money for McDonald’s interest. 

®. For both ? 

A. I don’t know as I furnished it all; I furnished it for both. 

. Do you know the amount’ 

A. I do not. 

Q. McKay is your brother-in-law, is he not? 

A. Yes, sir. 

Q. You are a brother of McKay’s wife, are you not? 

A. Yes, sir. 

®. Where was this transaction—in what room of the Lake View 
House? 

A. In the bar-room. 

Q. Who was there attending the bar? 

A. [couldn’t tell you. 

Q. Where was it done; on one of the tables or on the counter ? 

A. On a table. 

Q. Who drew the writing? 

A. N. D. Moore. 

Q. You can’t say whether Moore himself signed it or not? 

A. I ain’t certain. I think he did, but I don’t recollect. He drew 

up the writing, and I didn’t see it, but the rest all signed it. 
95 Q. Moore, you say, gave a receipt for the money? 
A. Yes, sir. 

Q. Whom did he give the receipt to? 

A. I can’t remember whether it was to McKay or McDonald, but 
I think it was McDonald. 

Q. Did it say that he received so much money from McKay and 
McDonald ? 

A. Yes, sir. 

Q. To apply on the entry or purchase of this land? 

A. Yes, sir. 

Q. That, you say, was the night before he went to Lansing the 
next morning ? 

A. Yes, sir. 

Q. How long did you remain with them that evening—with 
Moore and McDonald and McKay? 
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or) 
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. I remained there until the business was all transacted. 
. Stay any longer? 

. No; McKay and I went home. 

You went home together? 

Yes, sir. 

Were you living together at that time? 

Yes; I stopped at his house. 

You were there as long as McKay? 

. Yes, sir. 

. You don’t know whether he went back again or not? You 
would know if he did, would you not? 

A. Yes, sir; I think I would have known if he had. 

Q. What time did you go to that meeting? 

A. The train came in about twenty-five minutes after six, and we 
took tea at McKay’s, and went over to the Lake View House with 
him and staid there as long as he staid. 

Q. Do you know where they got the paper and ink to write with? 

A. They got it at the Lake View. 

Q. Do you know who they went to? -Did you see them go to 
anybody or anywhere for it? 

A. I couldn’t tell. I suppose they went to somebody. 

Q. Did you receive any paper or receipt or anything of that 


kind ? 
A. No. 


96 Q. The only agreement you had, then, was just by verbal 
promise from John McKay? 

A. Verbal promise was all I had. 

Q. Are you sure that either Moore or McDonald kept that paper 
you speak of, or might it have been given to somebody else to keep? 

A. Moore didn’t keep it. 

Q. Moore didn’t keep it? 

A. I couldn’t tell which of the three parties kept it. 

Q. Are you sure they didn’t hand it to somebody else to keep for 


them? 
A. Not while I was there. I know the paper was drew up and 


signed. 
Q. Did you go away leaving McDonald and Moore there at the 


time? : 

A. Yes, sir. 

Q. Then you mean that you didn’t see who did take the paper 
afterward ? 

A. I don’t know which of them took the paper, but Moore’s inter- 
est was mentioned in the agreement. 

Mr. Grant: Did you get a receipt from McKay for the money 


you advanced at the time, or from McDonald? 
A. I did not. I didn’t ask them. 


In reply to the question “ What was done with the paper?” on 
page 4, witness desires to correct his testimony and answer as 


follows: 
“ Moore held the paper.” 
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Witness desires to have this correction apply to all questions on 
that point. 

Witness says: “I must have misunderstood the question at the 
time.” 


W. D. McINTYRE. 


Sworn to and subscribed before me this 23d day of July, 1885. 


‘i 
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ALLEN F. REES, 
Notary Public. 


CHRISTINA CRAWFORD, being first duly sworn, examined 
in chief by Mr. Grant, testified as follows: 


. Where do you reside? 


In Hancock. 


. How long have you lived there? 


I came there in ’81, or rather in ’82, I guess. 
You were formerly the wife of John Monroe, deceased ? 


. Yes, sir. 

. And are the mother of the other two complainants? 
. Yes, sir. 

. Do you know John McKay and Jane McKay? 


Yes, sir. 


. Jane McKay is your sister? 
. Yes, sir. 


When did your husband die—John Monroe? 


. August 17th; I don’t know what year; August 16th, 1878. 


Where did he die? 


. In Colorado. | 
. When did he go to Colorado? 
. In July, the same year. 


Prior to that time where had you and he lived? 
We lived at Ishpeming, Marquette county. 


. How long had you lived there? 


We live- there eight or nine years; probably more. 
What was your husband’s business? 


A. He was a blacksmith. 

. Do you know Nathaniel D. Moore, one of the defendants? 
. Slightly. 

. Did vou know him when you were living at Ishpeming? 


I have seen him there; I can’t say I knew much of him. 


. I show you a paper which reads as follows: 


“ S940), IsSHPEMING, Micu., November 1st, 1875. 
One year after date I promise to pay Nat. D. Moore, or order, 


the sum of two hundred and forty dollars ($240.00), for value re- 
ceived. 


Q. Is this paper your husband's signature ? 
A. 


JOHN MONROE.” 


‘ 


It looks like his bandwriting. 
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Paper offered in evidence by Mr. Grant and marked Exhibit Bb, 
and is hereto annexed. 


Q. When did you first see this note ? 
A. When I came to Hancock—at Mrs. McKay’s. 
Q. About what time was that? 


A. It was the summer after we bought the land from Mr. Moore ; 


in July month it was. 

Q. In ’76, I suppose? 

A. Yes, sir. 

(). What, if anything, had you known about this note prior to 
that time? 

A. Nothing. 

Q. Did you know, prior to that time, that your husband had pu 
Mr. Moore any such note ? 

A. No, sir. 

@. For what purpose was you up here in that summer? 

A. My folks went to Calumet and I came up to visit them ; they 
spoke of going to Canada and I came up to see them. 

. What folks did you have living here then? 

A. My father and mother and also my two brothers. 

Q. Where were John and Jane McKay living at that time ? 

A. In Hancock. 

@. Did you come to see them also? 

A. I had to remain over night here always, and I stopped to their 

house. 
99 Q. Was that going out or coming back from Calumet? 
A. The boat came in here late and I had to stay there over 


) 


night. 

Q. That was going out? 

A. Yes, sir. 

Q. State the circumstances under which you saw this note there. 

A. The next morning Mrs. McKay told me there is a note here of 
ours, she said. I told her to let me see it, and she went and got it 
and gave it to me. 

Q. What did she say about it? 

A. She told me to take it home with me and take care of it. 

(. Did she state the circumstances under which it was left there 
with her? 

A. She said William McKay left it there, and she told me to take 
care of it in case it was asked for by William McKay and | should 
have to produce it. 

Q. Have you kept the note ever since? 

A. Yes, sir. 

Q. Has Mrs. McKay or any one else ever asked you for the note 
from that time? 

A. No, sir. 

Q. Mrs. McKay testifies that you told her at that time that your 
husband, Mr. Monroe, wanted you to go and get the note; that he 
hadn’t time to do it? 

A. No, sir. 
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Q. Did you tell her any such thing as that? 

A. No, sir; I didn’t know she had it. 

Q. She further says that you told her that Mr. McKay had noti- 
fied you and your husband that Mr. Moore had no claim to the 
land, and you said it was worthless anyw ay. Did you say anything 
of that kind? 

A. No, sir; J always understood the land was valuable. 

Q. She says that she refused to give you the note. 

A. No, sir; she got it right away and gave it to me. 

(). She further testifies that you ‘said that Mr. Monroe wanted the 
note, and that when she refused to give it to you you cried and felt 
bad about it. Is that so? 

A. No, gir. 
100 Q. She Bays you told her that Mr. Moore had no title to 
the land. | Did you tell her that? 

A. No, sir; Mr. Moore told me he had a deed of the land, and 
also my husband. 

Q. She oy testifies that you said to her, “ You have got the 
note now, and they (meaning your husband and Mr. Moore) are 
square and Mr. Moore could keep his land.” Did you tell her that? 

A. No, sir. 

Q. Who was present at that conversation wh . the note was given 
to you by Mr. McKay? 

A. No one. 

Q. Was Mr. McKay present? 

A. No, sir. 

Q. Do you know where he was?” 

A. He was at | his work as far as I know. 

Q. Mrs. McKay further testifies that when you got the note you 
felt a good deal better, but allowed it didn’t make much difference 
whether you got the note or not, because you intended to keep Mr. 
Monroe in debt|in the store while he remained on Lake Superior, 
so that it woul) be impossible for Moore or any one else to even 
collect a dollar of it, but now that you had the note the land was 
worthless, and te was square and hecould keep the land. Did you 
say anything like that? 

A. No, sir. 

Q. Do you know anything about what this note was given for? 

A. No, sir. 

Q. Did you ask Mrs. McKay at that time what the note was given 


A. No, sir; I did not. 

Q. Was there any conversation between you and her as to what 
the note was given for? 

A. No, sir; all I asked was, I asked her what was the note; was 
it for us to pay money or not, and she said it was for us to pay the 
note, and then I said I knew nothing about it. 

Q. Did you have a conversation with John McKay in Hancock 
in July, 1881, about this land ? 

A. Yes, sir. 
101 Q. Where was it? 
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A. At his own house. 

Q. Had you shown him the deed ? 

A. Yes, sir. 

Q. For what purpose did you show him the deed ? 


A. Well, I wished to know whether it was the exact place or not, 


as I never had any way to be sure whether this was the section as I 
always understood it to be ; so by comparing deeds with his deed it 
would explain it. 

Q. What did he say to you about it? 


Mr. Batu: Objected to as irrelevant and hearsay. 


A. He said that I waswell fixed; that I was as well off as he was; 
that I had the same interest that he had. 

Q. Did he say anything in that conversation about the taxes upon 
the land ? 

A. Yes, sir. 

Q. What did he say about them ? 


Mr. BALL: Same objection. 


A. I asked Mr. McKay if Mr. Moore spoke to him about my in- 
terest, and said I suppose he would be delighted to tell me the good 
news; and he said Mr. Moore never said anything about it, but I 
shouldn’t ask him about it when he came down; Mr. McKay said 


there was a back tax on the land, and supposed Mr. Moore would | 


look to me to pay my part of the taxes. I took McKay’s advice, 
and did not speak to Mr. Moore, and told him I was willing to do 
what was right in regard to the back taxes. 

Q. Did he say anything to you at that time about when it would 
be time enough to speak of your interest? 


Mr. Bai: Objected to as incompetent and hearsay. 


A. Yes, sir; he said it would be time enough to speak of my in- 
terest when it would be sure the property was proven up as they 
would wish it to. 

Q. Was Mr. Moore here at that time or at any time afterward ? 

A. He was here after that. 
102 Q. Did you see him here? 
A. Yes, sir. 

Q. Where? 

A. At Mr. McKav’s. 

Q. After he was here did Mrs. McKay say anything to you about 
your interest in the land? 

A. Yes, sir. 

Q. How soon after Moore was here was that? 

A. It was just after he went away; thesame evening that he went. 

Q. What did she say ? 


Mr. Bat: Objected to as incompetent and hearsay. 


A. She told me that she asked Mr. Moore if Mr. Monroe didn’t 
buy this land or have some dealing in this land, and Mr. Moore said 
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no; that he made out a paper for Mr. Monroe; that it was a mere 
paper and not a deed, and didn’t amount to anything. 

Q. When did you first learn that Mr. Moore disputed the interest 
of yourself and your children in this land ? 


Mr. BA: Objected to as irrelevant. 


A. Then. 

Q. About what time was that? 

A. It was in the summer of ’81—July, I believe. 

(. Had you heard anything of the kind prior to your husband’s 
death ? 

A. No, sir. 

Q. Did Mr. or Mrs. McKay, at that time, say anything about a 
deed being made out to Moore by McDonald and McKay ? 


Mr. Bai: Objected to as incompetent and hearsay. 


A. Mrs. McKay told me of it several times. 

Q. What did she say about it? 

A. She told me there was a deed made out to them, and all signed 
it but her, and she said she never did sign it. 

Q. Did she state the reason why” 

A. She gave various reasons. 


Mr. Bai: Same objection. 
103 Q. What were they? 


Mr. Batt: Same objection. 


A. She said Mr. Moore was in debt tothem; that was one reason ; 
and, another reason, he had been there several times and made her 
trouble, and she wasn’t going to sign the deed. 

Q. Mr. McKay says that he wrote your husband, John Monroe, 
once that Moore had no claim on the property; did you ever see 
any such letter written to your husband ? 

A. No, sir. 

Q. How familiar were you with your husband’s correspondence? 

A. Well, I always read the mail as it came into the house. 

Q. Mr. McKay testifies that after you went to Canada he wrote to 
you that he thought you had no right to the property, because you 
had got the note back; did he write anything of that kind to you ? 

A. No, sir. 

Q. When were you married to Mr. Crawford ? 

A. In the fall of ’81. 

Q. Did you have a conversation with Mr. McKay or Mrs. McKay 
after that in regard to this land”? 

A. Yes, sir. 

Q. Where was it and when was it? 

A. At their own house, in January month, I think, of ’82. 

Q. What was said ? 


Mr. Bai: Objected to as incompetent and irrelevant and hearsay. 


A. There was several things said; I don’t remember exactly. 
9—700 
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Q. What was said in substance? 

A. They spoke of the land and of the deed; and Mr. McKay said 
there was a deed made out to Mr. Moore, and said that he thought 
that it was Mr. Viele that made out the deed; he didn’t know where 
it was then. 

Q. At that time did he say anything about your interest in the 
land being good or bad ? 


104 Mr. BALL: Objected to as incompetent and hearsay. 


A. Yes, sir. 

Q. What was it? 

A. He said that I held the same interest as he did, and that the 
land was excellent, good. 

Q. Where did Moore live at the time you and your husband lived 
at Ishpeming, any of the time? 

Well, | think he came from Ashland when we bought the 
land of him; he came from up that way, anyhow; whether he came 
from Ashland or Hancock I couldn’t say. I don’t know as I asked 
him. 

Q. How often do you remember Mr. Moore’s being at your house 
while at Ishpeming ? 

A. I remember his being there once, and he might have been 
there more times than that, but I don’t remember so well as I do 
that time. 

@. When was that? 

A. That was a little before Christmas. I don’t remember what 
month, but two or three weeks before Christmas in ’76. 

Q. Was there a conversation then between your husband and Mr. 
Moore about this land ? 

A. Yes, sir. 

Q. What was it? 

Mr. Batt: Objected to as incompetent, as Mr. Moore’s statements 
are only hearsay as against the defendant, Helen Moore, and incom- 
petent to affect her interest. 


A. Mr. Moore told my husband that he had been the means of 
making a good many men rich, and now that he had made: him 
rich that this was the best investment that he had ever made. 

Q. Was you present at any conversation about the time of this 
purchase between your husband and Mr. Moore ? 

A. Well, [heard them speak of it frequently, the time it was 

bought, before they drew up the deed, as being \ raluable. 


105 Q. Now, was you present when any ten dollars was paid 
by your husband to Moore ? 
A. Yes, sir. 


@. Where was that? 

A. In Ishpeming, at the New York mine. 

Q. About what time was that? 

A. It was just when they were getting ready to go to town to have 
the deed drawn? 

Q. How long had Mr. Moore been there at that time? 


A 
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A. He staid there one night. 

Q. State the circumstances about the payment of the ten dollars 
and what was said, if you remember. 

A. He told my husband that he would like to get ten dollars, as 
he had no money, before they went down-town, as he wanted it to 
treat the boys, and hadn’t any; so my husband came in and told 
ine, and I got the money and gave it to my husband, and he went 
out and gave it to Mr. Moore, and [ wentout with him to the kitchen 
part of the house. 

Q. What did they do after that? 

A. I asked Mr. Moore if he had a deed of the place and he said 
yes, but he hadn’t it with him ; so they went down-town then. 

Q. Was there anything said in that conversation about Moore’s 
charging Monroe more for his interest than McKay charged your 
brother for his interest ? 

A. Yes, sir. 

(). State what it was. 

A. Mr. Monroe said to Mr. Moore that he thought he was charg- 
ing him more that what McKay charged my brother for the same 
interest, and Mr. Moore said he wouldn’t sell at all if he had any 
money; he said he hadn’t one cent. 


Witness shown deed from N. D. Moore to John Monroe, marked 
Exhibit A. 


Q. How long have you had that deed? 
A. Ever since it was drawn up. 
Q. Has it been in your hands under your and your husband’s 
‘are up to his death ? 
A. Yes, sir. 
106 Q. Since his death you have had charge of it? 
A. Yes, sir. 
Q. At the time your husband went away did he say anything 
to you about this deed ? 


Mr. Batu: Objected to as incompetent. 


A. Yes, sir. 
Q. What did he say when he went away from Ishpeming to Col- 


orado ? 
A. We moved from here to Canada, and then we went from 


Canada to Colorado. 

Q. Before he went away at that time what did he say to you about 
this deed ? 

A. He told me for to take good care of it; that that property would 
come good to me and the children some day. 

Q. You were the administratrix of your husband’s estate; you 
were appointed administratrix of your husband’s estate ? 

A. No, sir. 

@. There has been none? 

A. No, sir. 

Q. There was no administrator ever appointed on your husband’s 
estate? 
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A. No, sir. 
Q. Mr. Moore has testified in regard to the payment of the note 


that was given to your husband in his lifetime ; did you find a note 


against him in your husband’s papers ? 

. Yes, sir. 

Did you know anything about what it was given for? 

No; I don’t know what it was given for. 

. He paid you a balance on that note, did he ? 

. Yes, sir. 

. Do you know what the amount of the note was now? 

. As near as I can remember it was sixty dollars. 

Was that the full amount of the note, or was that the balance 
that Moore paid ? 


CrOPore ps. 


Mr. Bat: Objected to as incompetent. 


A. I couldn’t say whether that was the full amount of the note 
or whether there was something paid besides. 
107 Q. The note was given up at the time of the payment? 
A. Yes, sir. 

Q. At that time was anything said between you and Mr. Moore in 
regard to the interest in these lands? 

A. No, sir. 

Q. No reference was made to it by either party ? 

A. No, sir. 

Q. W hy did you say nothing to him about the interest in the lands 
at that time, if you had any reason ? 


Mr. Batu: Objected to as irrelevant. 


A. Mr. McKay told me I shouldn’t say anything to him, and I 
took his advice and didn’t speak to him. 


Mr. Batt: Objected to further because it is incompetent. 


Cross-examination by Mr. Baur: 


Q. You say you never saw or knew anything of this $240 note 
until you saw it at Mrs. MecKay’s? 

A. No, sir. 

Q. Until she told you that they had it? 

A. Yes, sir. 

Q. That was in what month ? 

A. In July month, 1876. 

Q. You say, then, that your husband did not request you to go and 
get it? 

A. No, sir. 

Q. You knew that your husband had paid this ten dollars towards 
the land? 

A. Yes, sir. 

Q. Did you ever understand that he paid the balance of the 
monev ? 

A. Yes, sir. 

Q. You were not present when the money was paid ? 
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A. I was not present when any money was paid, except this ten 


dollars. 
Q. You didn’t know that he gave this note for the purchase- 
money ? 
A. I didn’t know anything about it. 
' 108 Q. Did you know that he had given any note before you 
saw it there? 
; A. No, sir. 
Q. You got this note when you were on your way to Calumet, and 
not on your way home? 
A. Yes, sir. 
Q. Did you take the note right home with you when you went? 
A. Yes, sir. 
Q. How long after you got the note before you went home? 
A. I staid out there about a week. 
Q. What did you do with the note when you got home? 
A. I took care of it, as she told me to. 
Q. Where did you put it? 
A. I put it in the drawer where we kept our papers then. 
Q. Did you show it to your husband? 
A. Yes, sir. 
Q. Showed it to him when you first got home, did you? 
ey A. Yes, sir. 
2 Q. Did you ever say anything to Mr. Moore about having the 
note ? 
A. No, sir. | 
Q. Didn’t tell him you had it, or anything of that kind ? 
A. Never said a word about it to him. 
Q. Nor William McKay ? 
A. I never seen William Mckay. 
Q. Did you know William McKay? 
A. I seen him several times. I wasslightly acquainted with bim. 
Q. She told you that if he called for it you would have to give 
it to him? 
A. She told me that if William McKay ever called for it I would 
have to produce it. 
Be Did he ever call for it ? 
A. No, sir. 
Q. Did your husband tell you what that note was given for? 
A. No, sir. 
—~ Q. Did he tell you to return it? 


A. No, sir. 
Q. Give you any instructions at all about it? 
A. No; nothing more than he said to put it by. 
Q. You say that he didn’t even then tell you what it was for? 
A. No; nor I didn’t ask him. 
109 Q. Was that in the ev ening or in the morning that Mrs. 
McKay gave you this note? 
A. It was in the forenoon—some time in the forenoon. 
¢. Q. What time did you go out to Calumet? 
: A. If I recollect right I went out on the noon train. 
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Q. Anybody else present besides you and Mrs. McKay ? 

A. No, sir. 

Q. W here was it—in their sitting-room over there? 

A. In their dining-room. 

Q. Did McKay say anything to you about how much back taxes , 
were on the land when you had a talk about it? : | 

A. No, sir. 

Q. If you said anything about it Moore would require you to 


Q. He told you to wait and see how it would come out? 

A. He said it would be time enough when it was proved up. 

Q. Did you know at this time that the land hadn’t been paid for? 

A. No, sir. 

Q. That Mr. Monroe hadn’t paid the full price for the land ? 

A. I never understood that Mr. Monroe didn’t pay for it. 

Q. You came from Canada back to Hancock, I understood you, 
in the early part of the year 1882? 

A. Yes, sir. 

Q. You say your husband was out in Colorado? 

A. Yes, sir. 

Q. You were there, I suppose ? 

A. No, sir; I was not there. x 

Q. From the time you went from Ishpeming to Canada did you ( 


live there during that whole time? ™~ 
A. I was back here on a visit for a little while. 
Q. You lived there, then, during the whole time? 
Yes, sir. 
Q. At what town? 
A. Our town was Avison. 
Q. The same place where Mr. McIntyre lived? 
A. Yes, sir. 
110 Q. Did vou not learn while you lived there that Mr. Moore 
) or Mrs. Moore, or somebody, disputed your right to this land? f 


A. No, sir. 
Q. Did you go to any lawyer there and consult about this mat- 
ter? 
A. Yes; but that was after I had visited here and Mr. Moore had 
this conversation with my sister. 
That was before you moved back here, then ? 
A. Yes, sir; Mr. McKay told me I should hire a lawyer or attor- 
ney. | 
@. When was that? 
A. In the fall of ’81. 
Q. You were up here that summer? 
A. That summer I was up here. 
Q. That was the time you learned about it? 
Yes, sir. 
Q. And when you went back there you hired a lawyer? 
‘A. Not in Canada. I knew the Canadian laws didn’t correspond 
with the State laws, and I came to Port Huron and seen a lawyer. 
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Q. Then you didn’t go to any lawyer in Canada about it? 

A. No, sir. 

Q. Was that before your marriage to |Mr. Crawford or afterward ? 

A. Before. 

Q. How long before ? 

A. I couldn’t say ; probably five or six months before. 

Q. That you went to this lawyer in Port Huron? 

A. Yes; maybe not so long; maybe longer. 

©. How did Moore come to go to your house a little before Christ- 
mas, as you say, in 1876? 

A. He was going to work for Mr. McDonald, I heard, and he 
came to visit us, as far as I know. 

Q. What time of day did he come there? 

A. I ain’t sure whether it was forenoon or afternoon. 

Q. How long did he stay? 

A. About an hour or so; not longer, I think. 

©. You had seen him before? 

A. Yes, sir. 

). Was it in the presence of your husband that he said he had 
made you both rich, and that was the best investment he had ever 
made? 

A. Yes, sir. 
111 Q. You can’t say how long that was before Christmas? 

A. I can’t say exactly, but I know it was shortly before, 
because we invited him to'come and spend Christmas with us. 

Q. Was he ever in your house before that? 

A. I don’t know that he was; I don’t remember particularly 
about that. 

Q. You say he came to your house about the time of making this 
deed to Mr. Monroe? 

A. Yes, sir. 

@. Was the sale talked over there at the time between Mr. Moore 
and your husband ? 

A. Yes, sir. 

Q. In your presence; did you hear it? 

A. Yes, sir. 

Q. Did you hear anything said as to what the price was to be? 

A. I suppose I have, but I don’t remember exactly what the price 


Q. Did you understand that this ten dollars was to be paid upon it ? 

A. Yes, sir. 

—. Did you hear anything said as to when or how the rest was to 
be paid ? 

A. No; I didn’t. 

Q. How long was Mr. Moore there at that time ? 

A. He was there over night; he staid over night at our place that 
time. 

Q. Was it in the evening or next morning, that talk about the 
lands? 

A. They talked about it both in the evening and the morning. 


eh LALA AN 


ls sven Tanah mn 


NATHANIEL D. MOORE ET AL., &¢., VS. 


Q. Did they stay there all the evening, or did they go down-town 
that evening” 

A. They were down-town the first evening he came there; they 
went down-town for awhile. 

Q. Was the deed drawn up that evening ? 

A. No, sir; I think it was drawn up the next day. 

Q. The deed was not drawn up at the house? 

A. No, sir; down-town. 

®. When did you first see the deed ? 

A. gre it was the day after it was drawn that he brought it 

ome. 
112 Q. Was that note, Moore’s note, among your husband’s 
papers when he died, or was it in the hands of a justice in Ish- 

peming ? | 

A. A justice in Ishpeming had it when my husband died. 

Q. Do you recollect his name ? 

A. Hansen. 

Q. Do you recollect, as a matter of fact, that something had been 
paid on it before your husband died ? 

A. No; I didn’t know whether there was anything paid on it. 
. Did you notice whether there was any endorsements on it? 
. No, sir; there was not. 
. When did you first see it—when you went with Moore to get it? 
. No, sir; I had seen it before that. 
. Seen it in Hansen’s hands? 
No, sir; I didn’t see it there. 
. Saw it before that? 
. Yes, sir. 
. You say you and Moore went together there to get it and settle 
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Q. You say it amounted to about sixty dollars? 

A. As near as I know. 

Q. That is, that he paid you that? 

A. Yes, sir. 

Q. Did you know what that note was for? 

A. Well, I wasn’t present when that note was drawn, but all I 
know about it was my husband told me it was on lent mouey which 
he loaned Mr. Moore. 

Q. Did you know of your husband giving Moore any money to 
enter land with ? 

A. I don’t know of that; I know of his loaning Mr. Moore money. 

Q. This two hundred and forty dollar note you still held in your 
possession at the time Mr. Moore paid you this money? 

A Yes, sir. 

Q. Nothing was said between.you about that note at the time? 

A. Nothing at all. 

Q. Did you come up to see Mr. Moore to have him pay you; did 
you come after the money ? 

A. Yes, sir. 
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113 Q. Who figured up the amount due when Mr. Moore paid 
you the balance ? 

A. Well, I don’t know that any one figured it up. Mr. Hansen 
claimed that he got so much money. I think he said he got five 
dollars one time and three dollars one time and three dollars 
another time when he went after it. 

@. That he had collected of Mr. Moore on the note? 

A. Yes, sir. 


Redirect examination by Mr. Grant: 


Q. I call your attention to one thing, Mrs. Crawford. In the con- 
versation with Mrs. McKay about this note, when she gave it to 
you, did she say anything about the note having been given by 
Moore to William McKay for wages? 


Mr. Bat: Objected to as incompetent. 


A. Yes; she did. 

Q. What did she say? 

A. That was about all she said; that the note was given to Mr. 
McKay for wages; and I asked why MéKay didn’t come for the 
money, as he knew we were worth it, and she said William didn’t 
know if we received value for it; that Moore didn’t tell the truth 
at times; all he said 


Witness desires to add to her testimony as follows: “I came up 
here to visit my parents in 1876, before the 4th of July. I was here 
on the 4th of July.” 

In reply to the question, in the middle of page 23,‘ Did you 
know anything about what it was given for?” witness says: “ When 
I answered that question [I thought it referred to the $240 note. 
This note was given for money borrowed from my husband by 


Moore, as my husband told me.” 
CHRISTINA CRAWFORD. 


Sworn to and subscribed before me this 23d day of July, 1885. 
ALLEN F. REES, 
Notary Public. 


114 DanreL CRAWFORD, being first duly sworn, examined in 
chief by Mr. Grant, testified as follows: 


Q. You are the husband of the complainant, Christina Crawford ? 

A. Yes, sir. 

Q. When were you married to her? 

A. December, 1881. | 

Q. Do you know John McKay and Jane McKay? 

A. Yes, sir. 

Q. How long have you known them ? 

A. Well, 1 couldn’t go back exactly to when I have known them ; 
it was a great many years. I guess sine they first came to Han- 
cock to live. 
10—700 
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Q. Did you have a conversation with Mr. and Mrs. McKay in 
’82 in regard — this land ? 

A. Yes, sir. 

@. When and where was it ? 

A. It was at their house in Hancock; about the fourth—some- 
where in the vicinity of the fourth—of January. 

Q. Who was present ? 

A. Mr. and Mrs. McKay and Mrs. Crawford. 

Q. State the conversation that took place. 


Mr. Bai: Objected to as incompetent and hearsay. 


A. I went there for the purpose of ascertaining from Mr. arid 
Mrs. McKay what they knew of this matter. I asked Mr. McKay 
if he ever gave a deed—if there was ever a deed drawn up by him 
and Mr. McDonald to be given to Moore in regard to this land in 
question. He told me that there was; there was a deed drawn up in 
Mr. Viele’s office at the railroad; he thought Mr. Viele drew it up, 
but he wasn’t there at the time, and that the deed was drawn up 
there and signed by all parties—himself, Mr. McDonald, and Mrs. 
McDonald, but his wife hadn’t signed it. I asked her why she 

hadn’t signed it. She gave me the reason that there was 
115 quite a number of young men in the railroad office, and she 

was delicate about going in among the men; that is the rea- 
son she gave me. I asked Mr. McKay if that deed had ever been 
delivered to Mr. Moore. He said he didn’t know; he thought it 
was lost; his best recollection was that he hadn’t received it; he 
couldn’t tell. He told me there was some trouble between Mr. Me- 
Donald and Mr. Moore; that Moore owed McDonald, and that Mr. 
Viele was to keep it until Moore paid Mr. McDonald, and after- 
ward he understood it was settled. 

@. Anything else at that time? 

A. I asked him if he would be willing to go over here and make 
that statement to the lawyers that we had employed, Mr. Grant and 
Mr. Chadbourne—make the same statement to them as he did to me. 
He said that he was perfectly willing todoso. They were the facts as 
he had given them to me, and he would go and state them to the 
lawyers. 

Q. Anything said in that conversation about the interest of those 
complainants in this land? 


Mr. Bai: Same objection. 


A. Yes; he said that he saw by Mrs. Crawford’s deed that she had 
a deed of a sixth of the same property that he owned; he saw by 
looking at tlhe deed from Moore to John Morroe. He said that by 
looking at the deed it was the same interest in the same property. 
I told him that we proposed to get it, and he said all right; go 
ahead. 

Q. Did you see him again about coming over here ? 

A. I think it was Monday afternoon. ‘This conversation was on 
Sunday, I believe. I received a letter from Mr. McKay; I could 
not produce it; it was abusive 
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Mr. Bai: Objected to for the additional reason that the writing 
itself is the best evidence. 


—stating that Mrs. Crawford had been over and abused him 
116 =—to his wife, and that he wouldn’t come, and that he would 
do the most he could to hurt us in the suit. 
Q. Have you got that letter ? 
A. I think it is over to the house. 
Q. I wish you would look for it and produce it this afternoon. 
Did you have a conversation with Mrs. McKay at any other time in 
regard tothis? 
A. Yes, sir. 
Q. When and where was it? 
A. It was in their house in Hancock, in July, ’81. 
Q. What particular place at the house was it? 
A. Right in front of their house. I was passing the house and 
she came out, and came on the hop-skip-and-a-jump, and stopped me. 
Q. State what the conversation was. 


: 


Mr. Batt : Objected to as incompetent and hearsay. 


Q. In that conversation, Mr. Crawford, state whether or not in 
that conversation Mrs. MeKay said to you in substance as follows: 
Mrs. Monroe is well fixed, because she owns as much interest in that 
land as I or I and my husband. 

A. Yes; that is correct. 

Q. Do you know this William McKay who is reported to have 
brought this note to Mr.and Mrs. John McKay ? 

A. I have seen him, but I have no acquaintance with him. 

Q. Have you made efforts to ascertain where he is? 

A. Yes; I have written two or three times to him. 

Q. Where have you learned where he is? 

A. It isin Minto, Dakota Territory. I heard that he had received 
my letter. 

Q. Did you write to him in regard to this matter ? 

A. Yes, sir. 

Q. Did you ever receive any answer from him ? 

A. No, sir. 

Q. What is his address ? 

A. Minto P. O., Grund Forks county, Dakota. 
117 Q. Have letters ever been returned to you that you sent to 
him ? 

A. No, sir. 

Q. How long ago was it that you wrote? 

A. I don’t know when the last one was; it was quite awhile ago 
when I wrote the last one; I gave it up then. I heard from some 
of them that he received my letters, but he didn’t reply to them. 

Q. It was some months ago? 

A. Yes; some months; I guess six months ago. 


Witness adds: “ My letters to William McKay were enclosed in 
envelopes, with the following request printed on the outside; ‘If 
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not delivered in ten days retura to D. Crawford, Hancock, Mich- 


igan.’” 
Witness adds: “I have looked for the letter referred to in my 


testimony—the letter from John McKay—and have been unable to 
find it. I have'searched thoroughly among all my papers.” 


DANIEL CRAWFORD. 


Sworn to and subscribed before me this 23rd day of Julv, 1885. 
ALLEN F. REES, 
Notary Public, Houghton County, Michigan. 


Mr. Grant: I offer in evidence certified abstract of the title to 
the land in question. 
Mr. BALL: Objected to as incompetent. 


Abstract produced and marked Exhibit C, and is hereto annexed. 


118 “ Exursit ‘ B.’ 


$240. IsHpemInG, Micu., November 1st, 1875. 


One year after date I promise to pay Nat. D. Moore, or order, the 


sum of two hundred and forty dollars ($240.00), for value received. 
JOHN MONROE.” 


La 
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~~ 
1184 Abstract of Title to N. E. t of Section No. 16, in Township 
No. Grantor. Grantee. ease mag of F ; 
<2) al = > 
1 | State of Michigan... James H. McDonald | N. E. } of ~.--- 16 | 47 | 46 
and John McKay, of 
Houghton Co., Mich. w= 
2 | James H. McDonald, Helen Moore, of Ne- | Undivided } of | 16 | 47 | 46 
of Escanaba, Mich., gaunee, Mich. N. E. } | 
and John McKay, of | | 
Hancock, Mich. | | 
38 | Eliza 8S. McDonald, ilelen Moore, of Ne- | Undivided 4 of | 16 | 47 | 46 
of Escanaba, Mich., gaunee, Mich. N. E. } of | 
and Jane McKay, of | 
Hancock, Mich. 
4} Nat. D. Moore, of John Monroe, of Ish- | Undivided } of | 16 | 47 | 46 
Ashland, Wis. yening, Mich. N.E.}o0 
5 | Auditor General of Frederick Ayer, of | N. E. } of ----- | 16 | 47 | 46 
Michigan. Lowell Mass. | 
For taxes of 1875, 1876, & 1877. 
6 | Frederick Ayer, of James H. McDonald, | N. E. } of -----. | 16 | 47 | 46 
Lowell, Mass. Delta Co., Mich. | | 
S © ee Bs, OC Geen GR, OE Licicerecncenaneuelecnalens a 
Rockland, Ontona- Stillwater, Minnesota. 
gon Co., Mich. a 
Power of attorney.—Giving full power to | \ 
sell and convey any interest which party of ps 
the first part is or may hereinafter become en- | 
titled in sections 15 & 16, town. 47 N., of 
range 46 west, or any portion of the same. 
8 | Christina Crawford, } 
Mary Ann Monroe, | vs. Nat. D. Moore and | Undivided } of | 16 | 47 | 46 
and John D. Monroe, } Helen Moore,defend- | N. E. } of 
by Claudius B.Grant, ants. | 
complainants, J 
9 | James H. McDonald, CharlesS. Colley, Mil- | N. E. } of ----- 16 | 47 | 46 
John McKay, and waukee, Wisconsin. 
Helen Moore, wife of 
Nathaniel D. Moore, 
her attorney-in-fact, > 
of Ashland, Wis. 
Agreement in which parties of first part 
bind themselves to execute and deliver to 
party of second part a certain mining lease, 
copy of which is attached to instrument, upon 
cider to them of the full sum of $30,000.00 
y said party of second part. 
10 | John McKay and William D. McIntyre.| Undivided } of | 16 | 47 | 46 
Jane, his wife, of N. E. } of =—— 
Ashland Co., Wis- 
consin. 
11 | James H. McDonald Helen Moore, Ash- | Undivided 4 of | 16 | 47 | 46 
and ElizaS.,his wife, land, Wisconsin. N. E. j of 
of Escanaba, Mich. 
The intent and purpose of this conveyance 
being to perfect the title of said Helen Moore 
in and to the undivided 4 interest in said par- 
cel of land heretofore deeded to her by said 
James H. McDonald and John MeKay by 
deed dated Dec. 16, ’80, and recorded in the 4 
office of the register of deed- for said county ; 
of Ontonagon, in Liber ‘ L,”’ at page 487. 
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47 North, of Range No. 46, in Ontonagon County, Mich. 
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.--| Patent.......| Jan’y 28, '75 
| 
| | 
—) | Dec. 16, ’80 | 
| 
| | 
| | 
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Pee Agreement___| Jan'y 15, ’83 
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| | 
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Kind of deed. | Date of deed. 
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Considera- Se < s 
bien. = = 
mt fs 
$640 Jan’y 28, '82 | “*M” | 298 
100 | Mar. 14,’81| “L” | 486 
1 00 | Mar. 14, 81 | “L" | 487 
250 | Dec. 20,°75|“K” | 105 
48 49 | June 22, 80 | “F” | 337 
| } 
200 | Nov. 27,’81|“M” | 181 
a---<ee-| Oct. 28, 81 | “*M” | 106 
| 
| 
| | 
_uuuue---e--| Feb’y 8, 82} M” | 308 
anil ..| Jan’y 22,88; ~¢« 
| 2S 
| a2 
| = 
ae -* 
| a 
Ns 
> 
= > 
; na ~ 
a“ 
100 | June 9,’838 |“*N” | 408 
75 00 | June 30, 83} “N” | 439 
| | 
| 
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Abstract of Title to N. E. } of 


| ga eda pee ee 
No. | Grantor. Grantee. | Subdivision of | | td 
section. io ie is 
| peo, ae | & 
12 | Eliza S. McDonald, Helen Moore, form. | Undivided 3 of | 16 | 47 | 46 
wife of James H. erly of Negaunee,| N. E. } of | | 
McDonald, of Escan- Mich., now of Ash- | 
aba, Mich. land, Wis. 


The intent of this conveyance being to bar 
the right of dower of said party of first part 
in said undivided 4 of said parcel of land, 
which interest has been heretofore conveyed 
by her husband and me, John McKay, to said | 
party of second part. | | 
13 | John McKay and Helen Moore, wife of | Undivided 4 of | 16 | 47 | 46 

Jane, his wife, of Nathaniel D. Moore, | WN. E. } of | 
Ashland, Wis., for- of Ashland, Wis. 
merly of Hancock, | 
Michigan. 

The intent of this conveyance being to bar | | 
the right of dower of said party of first part, | 
Jane McKay, in and to said undivided 4 of 
said parcel of land, which 4 has been hereto- | | | 
fore conveyed by her husband and one James | | | 
H. McDonald to said Helen Moore. | | 
14 | Helen Moore, wife of Edward Ascherman, | Undivided J,of | 16 | 47 | 46 | 

Nathaniel D. Moore, Milwaukee, Wis. mama | | 
and Nathaniel D. 
Moore, her husband, 
both formerly of Ne- | 
gaunee, Mich. | 

This conveyance is made and accepted, how- | 
ever, subject to the provisions of a certain 
agreement for a mining lease, dated Jan’y 15, 
1883, executed by and between James H. Mc- 
Donald, John McKay, and the said Helen 
Moore, grantor herein, of the one part, and 
Charles 8. Colley, of the other part; which 
said agreement was recorded in the office of | 
the register of deeds of said county of Ontona- 
gon on the 22d day of January, 1883, in Vol, 
2 of Mise’l’n Records, on page 598, reference | 
thereto being had for greater certainty of de- | 
scription thereof. The grantee herein and his | 
heirs and assigns to take an equal /, interest 
under and in said contract (& lease, if exe- 
cuted), excepting in the sum of $30,000, neither 
he or they take or have any part or interest. | 
15 | Helen Moore, wife of Gordon H. Gile, of | Undivided J, of| 16 | 47 | 46 

Nathaniel D. Moore, Oshkosh, Wisconsin. N. E. } 
and Nathaniel D. 
Moore, — husband, 
both formerly of Ne- 
gaunee, Mich. 

Norge.—Same as in conveyance No. 14 
above, except that the interest conveyed is ,}, 
instead of ,,. 

16 | Helen Moore, wife of George M.Wakefield, | Undivided J, of| 16 | 47 | 46 
Nathaniel D. Moore, of Oshkosh, Wis- N. E. } 

and Nathaniel D.  consin. 
Moore, — husband, | 
both formerly of Ne- | 
gaunee, Mich. 
NotrE.—Same conveyance as No. —. | 
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REGISTER’S OFFICE. 
STATE OF MICHIGAN, me 
County of Ontonagon, j ~ ° 


I, Michael A. Powers, register of deeds in and for the county of 
Ontonagon and State of Michigan, do hereby certify that the an- 
nexed is a true and complete abstract of all the conveyances relative 
to the land therein described, according to the records and indices 
in my Office. 

In testimony whereof I have hereunto set my hand and official 
seal, at Ontonagon, Michigan, this eleventh day of August, A. D. 
1885. 

[ Register of Deeds, Ontonagon Co., seal. } 
MICHAEL A. POWERS, 
Register of Deeds. 
Exhibit C., A. F. R., N. P. 


- 119 Further Proofs of Defendants. 


In the Circuit Court of the United States for the Western District 
of Michigan, Northern Division. In Equity. 


CHRISTINA CRAWFORD and Mary ANN Monrogand Joun D. Monrog, 
Infants, by Their Next Friend, Claudius B. Grant, Complainants, 


;’ 


NATHANIEL D. Moore and Heten Moors, Defendauts. 


Depositions of Wm. D. McIntyre, John McKay, and N. D. Moore, 
taken Aug. 20th, 1885. Filed Oct. 20th, 1885. 


It is hereby stipulated and agreed by and between the parties to 
the above-entitled cause, by their respective solicitors, that the testi- 
mony of William D. Melntyre, John McKay, and Nathaniel D. 
Moore, witnesses in behalf of said defendants, may be taken before 
Ed. F. Gleason, court commissioner in and for Ashland county, in 
the State of Wisconsin, at his office, in the village of Ashland, in 
said county, on the 20th day of August, A. D. 1885, at two o’clock 
in the afternoon, on oral interrogatories to be then and there pro- 
pounded to said witnesses, and when so taken to constitute a part of 
the said defendants’ proofs in said cause. 

Dated August 20, 1885. 

CHANDLER & GRANT, 
Solicitors for Complainants. 
BALL & HANSCOM, 
Solicitors for Defendants. 


» 
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In the Circuit Court of the United States for the Western Dis- 
trict of Michigan, Northern Division. In Equity. 


120 


CHRISTINA CRAWFORD and Mary ANN Monroe and Joun D. Monrog, 
Infants, by Their Next Friend, Claudius B. Grant, Complainants, 
U. : 
NATHANIEL D. Moore and Herren Moore, Defendants. 


at- Depositions of William D. McIntvre, Nathaniel D. Moore, and John 
i McKay, taken on behalf of the defendants in the above-entitled 
cause, before Ed. F. Gleason, court commissioner in and for Ash- 
land county, Wisconsin, upon oral interrogatories, upon stipula- 
tion of the parties, by their respective attorneys, the examination 
of said witnesses being conducted by I. D. Hanscom on behalf of 
the defendants and by C. B. Grant on behalf of the complainants. 
" Witrtram D. McIntyre, on behalf of the defendants, being first 
duly sworn, deposes as follows: 


Q. Where were you living in the spring of 1878? 

A. I was living in the Province of Ontario, Canada. 

Q. Do you remember of seeing John Monroe and his wife, now 
C hristina Craw ford, one of the compl: unants oem place in Canada 


| that spring? 
ae A. I do. 


121 Q. Where were they living at the time? 
A. They were stopping at my father’s. 
Q. Were you also stopping there? 
I was. 

Q. Did you hear any conversation that spring at your father’s, in 
the presence and hearing of said Christina Crawford, in reference to 
their (Mrs. Crawford and John Monroe) getting back the note which 
they had given to Nathaniel D. Moore as a part of the purchase 
price of the lands in question? 

A. Not at that time. 

Q. Did you not hear the matter talked over at different times in 
her presence and hearing? 

A. I did, but nothing about the note. She was up on a visit to 

. Hancock, and when she went back she talked about the note. 

Q. What time was this she was at Hancock? Was it before or 
| after her husband’s death ? 
a A. After her husband’s death. 
, Q. How long after? 
A. I can’t tell how long after; not very long after. 

| Q. It is not the question, Mr. McIntyre, whether or not you heard 
a Mrs. Crawford speak about it, but whether or not you heard the 
a matter talked over in her hearing and presence, in your family, in 
p Y the spring of 1878. 


iin. 


Objected to as incompetent and immaterial. 


A. I did hear it mentioned over in the family. 
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A. No, sir; I could not. I suppose it was because Monroe was 
was going away. 
Q. To whom did you first convey any information in regard to 
his talk in the family ? 
A. I eannot tell you. 
Q. With whom did you first have a conversation about it since 
that time? 
A. I can’t tell you who the first one was. 
Q. When did you first tell Mr. Moore about it—about this talk in 
your father’s family ? 
. Never, to my recollection. I did not tell Mr. Moore. 
When were you in Hancock ? 
. About three weeks ago. 
. How long were you there? 
I can’t tell. 
When did you come to Ashland ? 
. About three weeks ago; somewhere about that. 
. With whom have you talked about this since you came here ? 
I spoke to Mr. McKay a little about it, probably. 
When did you speak to him about it? 
A. Since I came to Ashland. 
Q. You were at your sister’s, in Hancock, when you were 
were there last—Mrs. Crawford’s ? 
+ ee. 
. There some two or three weeks ? 
. Yes; I was there two weeks. 
. Staid at her house all the time? 
. Yes. 
Your testimony was taken while there, in this case? 
. Yes, sir. 
. Did you say anything to her about this conversation at your 
father’s ? 
A. I don’t know as I did; it was no use of talking — what she 
knew. 
Q. Did you have a conversation with me at Houghton, in my 
office, in the presence of Daniel Crawford, when you were there, some 
two or three weeks ago, in regard to this suit? 


Objected to as improper cross-examination, as incompetent and 
irrelevant. 


A. Yes, sir. 
Q. Was Mrs. Crawford present in that conversation ? 


Objected to for same reason as above. 


A. You questioned me twice. She was there once, and once she 
wasn ‘. 

Q. Did I not ask you in that conversation if you ever heard Jolin 
Monroe say anything about his transaction with Mr. Moore in 
regard to this land ? 

A. I don’t recollect whether you did or not. 
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Q. Did not you in reply to such a question say that you did 
not? 
Objected to for same reasons as above. 


A. I don’t recollect. 
Q. Did I not ask you then if you knew anything about it, and 
if you ever heard Moore or Mr. Monroe say anything about it? 


Same objection as above. 


A. I don’t recollect of your asking me the question. 
Q. Did vou not say in reply, “ No,” and that you never heard 
either of them say anything about it? 


Same objection as before. 


126 A. Not that I recollect. 
(. Where have you been staying since you came here to 

Ashland ? 

A. At Mr. McKay’s. 

Q. That Mr. McKay is the one whose testimony has been taken 
in this case? 

A. I rather think his testimony has been taken. 

Q. In that conversation at my office with me, was not this note 
talked about? 


Same objection as before. 


A. I don’t recollect. 

Q. Did I not state to you or to Mr. Crawford in your presence 
then that Mr. Moore claimed that a note was given by Monroe to 
Moore for a part of the consideration of the purchase of this land, 
and that Moore claimed that he had given the note up to Monroe 
and had made a settlement with him? 


Objected to for same reason as before. 


A. I don’t recollect; I heard so much about the note that I can’t 
tell what was said. 

Q. Did I not at that time read over in your hearing a portion or 
all of Mr. Moore’s testimony ? 


Same objection as before. 


A. I don’t know but you did, but I can’t remember anything that 
was in it, 

Q. Did I not also read over the testimony of Mr. and Mrs. 
McKay? 

Same objection as above. 


A. I can’t remember whether you did or not. 
Q. At that time you said nothing either to me or to Mr. and Mrs. 
Crawford about this family talk? 


Same objection. 


a No; and I wouldn’t say anything about it to-day if I was let 
alone. 
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127 + #Redirect examination: 


Q. About how long after your testimony was taken at Houghton 
before it was read over to you and signed by you? 

A. I couldn’t be certain. 

Q. About how many days? 

A. About three or four days. 

Q. Who were present at the time it was read over to -you and 
signed by you? 

A. Crawford was there, I think, and three or four other gentle- 
men; can’t recollect their names. 

Q. Was Mr. Ball present, the one who was present at the time 
your testimony was taken ? 

A. I think not. 


It is admitted that Mr. Crawford, C. B. Grant, and the commis 
sioner and the witness were present when the witness’ testimony 


was read over to him and signed by him. 
WILLIAM D. McINTYRE. 


NATHANIEL D. Moores, on the part of the defendants, being first 
duly sworn, deposes and says: 


Q. At the time referred to in your former examination, when you 
say John Monroe gave a note to you of $240 as part payment for a 
piece of land, the land in question, who were present at the time? 


A. As near as I can remember, there was no one but Mr. Hansen, 
a justice of the peace, Mr. Monroe, and myself; whether there was 
any one else I cannot say. 

Q. Where was the transaction had—the giving of the note and 
executing the deed ? 


128 Objected to for the reason that the witness has been pre- 
viously examined fully on this subject. 


A. At Mr. Hansen’s office. 
Q. Were you on that day or occasion at Mr. Monroe’s house in 
Ishpeming ? 


Same objection. 


A. Yes, sir. I slept there the night before; had breakfast there, 
and came down with him to the justice’s office. 

Q. Did Mrs. Monroe, now Mrs. Crawford, at that time know of the 
fact of her husband giving you that note ? 


Same objection, and further that it is incompetent and immate- 
rial. 


A. Yes, sir. ‘The matter was all talked over before her and ar- 
ranged. The $10 was paid over before her; she was not present 
when the note was given, but she understood the whole matter just 
as well as Mr. Monroe and myself. I think so; I am quite certain 
the $10 was paid me at her house. 
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Q. The note which has been introduced in evidence in this case, 
I think, bears date the first day of November, while the deed is 
dated about the 18th of October. On your former examination you 
stated that they were both made out at the sametime. Is that still 
your recollection, that they were both made out on the same occa- 
sion ? 


Objected to as incompetent and inadmissible, being a matter which 
was equally within the knowledge of the deceased, John Monroe, 
and therefore the witness is excluded from testifying in regard to it. 


A. Yes, sir. It was given at the same time, and it was dated 
ahead to accommodate Mr. Monroe, who had some paper due a year 
from the Ist day of November; I think from Wetmore; that is 

my recollection of whom the paper was on that he held; that 
129 was Wetmore, who was agent of the New York mine at the 
time; that is my impression; | would not swear. 

Q. In this talk and transaction which you say took place in Mrs. 
Monroe’s presence and before her—was it before or after the note was 
given, or both? 

A. Before. 

Q. When you say that it took place before her what do you mean— 
as to where she was at the time as regards you and Mr. Monroe? 

A. She was present in the same room, and was a party to the 
whole thing and took part in the conversation. 


NAT. D. MOORE. 


JouHn McKay, in behalf of the defendants, being first duly sworn, 
deposes and says: 


Q. Do you remember the occasion uf Mr. Crawford coming to your 
house in Hancock some time in January and having a conversation 
with regard to this matter in controversy ? 

A. Yes, sir. 

Q. Mr. Crawford has testified in this case that on that occasion he 
asked you if a deed from you and McDonald to Nathaniel D. Moore 
had ever been delivered to Mr. Moore, and that you said you didn’t 
know. Is that true, or did you ever make such a statement to him? 

A. I did not. 

Q. In that conversation did you tell him anything different from 
what you have heretofore testified to in this case? 

A. No, sir. 

Q. He further testifies that he received a letter from you in which 
you stated that Mrs. Crawford had been over and abused you to your 
wife and that you wouldn’t come (to their attorney’s office), and that 

you would do the most you could to hurt them in the suit. 
130 Did you ever write any letter containing such a statement in 
substance or effect ? 

A. I don’t remember of ever writing a letter to Crawford in my 
life. 

Q. Can you state positively whether or not you ever wrote a letter 
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containing such a statement that you would do the most you could 
to hurt them in the suit? 
A. I don’t think I ever did. 
JOHN McKAY. 


STATE OF WISCONSIN, | 
, » 88: 
Ashland County, 


I, Ed. F. Gleason, court commissioner in and for said Ashland 
county, do hereby certify that the above and foregoing depositions 
were taken before me, at my office in the town of Ashland, in said 
county, on the 21st day of August, A. D. 1885, at 3 o’clock in the 
afternoon ; that they were taken on behalf of the defendants upon 
stipulation between the parties, by their respective attorneys, upon 
verbal interrogatories ; that they were reduced to writing by myself; 
that they were taken to be used in the action of Christina Crawford, 
Mary Ann Monroe, and John D. Monroe, infants, by their next 
friend, Claudius B. Grant, complainants, v. Nathaniel D. Moore and 
Helen Moore, defendants, now pending in the circuit court of United 
States for western district of Michigan, northern division, in equity ; 
that I. D. Hanscom attended at the taking of said depositions on be- 
half of the defendants and C. B. Grant on behalf of the complain- 
ants; that said deponents, and each of them, before examination 
was sworn to testify the truth, the whole truth, and nothing but the 

truth relative to said cause, and that said depositions were 
131 carefully read to said deponents and each of them and then 
subscribed by them and each of them in my presence. 
ED. F. GLEASON, 
Court Commissioner, Ashland County, Wis. 


In the Circuit Court of the United States for the Western District 
of Michigan, Northern Division. In Equity. 


CHRISTINA CRAWFORD, Mary ANN Monrok, and Joan D. Monrosg, 
by Their Next Friend, Claudius B. Grant, Complainants, 


v. 
NATHANIEL D. Moore and Heten Moore, Defendants. 


It is hereby stipulated and agreed by and between the parties to 
the above-entitled cause, by their respective solicitors, that the dep- 
osition of William McKay, of Minto, Dakota, may be taken by and 
before Edward E. Daily, Esq., or George Brown, Esq., of said Minto, 
in the Territory of Dakota, on behalf of the said defendants, upon 
the interrogatories and cross-interrogatories hereto annexed, and 
that said depositions, when so taken, muy be returned by mail to 
the clerk of said court at Marquette, Michigan, and may be used and 
introduced in evidence on the trial of said cause, subject to objection 

only for incompetency and immateriality, all matters of form 
132 in the taking, certifying, and returning of said deposition 
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being hereby expressly waived, and answers that are not strictly 
responsive shall not be competent under this stipulation. 
BALL & HANSCOM, 
Solicitors for Defendants. 
CHANDLER & GRANT, 
Solicitors for Complainants. 


In the Cireuit Court of the United States for the Western District of 
Michigan, Northern Division. In Equity. 


CHRISTINA CRAWFORD and Mary ANN Monroe and Joun D. Mon- 
roe, Infants, by Their Next Friend, Claudius B. Grant, Complain- 
ants, 

tv’. 


NATHANIEL D. Moore aud Heien Moore, Defendants. 


Interrogatories to be propounded to William McKay, of Minto, 
Vakota, a witness to be produced, sworn, and examined on behalf 
of said defendants, before Edward E. Daily, Esq., or George W. 
Brown, Esq., of said Minto, Dakota, by virtue of the stipulation 
hereto annexed. 


First Interrogatory. State your name, age, place of residence, and 
occupation. 

Second Interrogatory. Are you acquainted with Nathaniel D. 
Moore, one of the defendants in this suit? If so, how long have 

you known him? 
133 Third Interrogatory. Do you know John McKay and his 
wife, Jane McKay, now of Ashland, in the State of Wiscon- 
sin? If so, how long have you known them and each of them? 

Fourth Interrogatory. Do you remember the occasion of your 
having a note of $240 made by one John Monroe, then the husband 
of the complainant, Christina Crawford, and payable to Nathaniel 
D. Moore, one of the defendants in this suit, some time in the spring 
or summer of 1576? If so, state fully how the note came in your 
possession, for what purpose it came in your possession, and what 
you finally did with said note. 

Fifth Interrogatory. If, in answer to the foregoing interrogatory, 
you have said that you had such a note, and that you finally left 
the same with the said John McKay or his wife, state what direc- 
tions, if any, you gave them or either of them in regard to the 
note. 

Sixth Interrogatory. State, as near as you can, the time of the 
year when vou obtained possession of said note and when you left 
it at McKay’s. 

Seventh Interrogatory. If you shall have already answered that 
you obtained said note from defendant, Nathaniel D. Moore, for the 
purpose of endeavoring to raise money thereon for said Moore, state 
whether or not you were able to raise or obtain any money on said 
note, and, if not, for what reason. 
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Eighth Interrogatory. Who was the owner of said note while the 
same was in your possession and at the time that you left it at 
McKay’s, and were you ever the owner of said note? 


134 Deposition of William McKay. 


In the Circuit Court of the United States for the Western District 
of Michigan, Northern Division. In Equity. 


CuristinNA CRAWFORD and Mary ANN Monroe and Joun D. Mon- 
roe, Infants, by Their Next Friend, Claudius B. Grant, Complain- 
ants, 

v. 
NATHANIEL D. Moore and Heten Moore, Defendants. 


Territory oF Dakora, | 
. > one 8s: 
County of Walsh, J 


Witi1aM McKay, of Minto, Dakota, being duly sworn according 
to the law, doth depose and say that the answers he will give to the 
interrogatories and cross-interrogatories in said deposition will be 
true. 


Answer to first interrogatory. William McKay ; thirty years old; 
residing in the township of Forest River, Walsh county, Dakota 
Territory ; occupation, a farmer. 

Answer to second interrogatory. Yes; have known him since Feb- 
ruary, 1873. 

Answer to third interrogatory. Yes; have known John McKay 
since I was old enough to remem ber—at least over twenty-five years— 
and Jane McKay since July, 1872. : 

Answer to fourth interrogatory. Yes; it came into my possession 
by Nathaniel D. Moore giving — to me for the purpose of raising 

money on it from either Daniel or Archibald McIntyre—Jobn 
135 Monroe’s brother-in-laws—for Moore. I finally left the note 
with John McKay or his wife. 

Answer to fifth interrogatory. I did not give any directions. 

Answer to sixth interrogatory. Obtained possession of the note 
about the month of September, 1876; left at McKay’s in a short 
time afterward—about the last of September, 1876. 

Answer to seventh interrogatory. Was not able to raise any money 
on the note for the reason that Mrs. McKay told me the McIntyres 
would not pay any money on the note because Monroe would not 


pay the note. 
Answer to eighth interrogatory. Nathaniel D. Moore. I never 


owned the note. 
WILLIAM McKAY. 


Subscribed and sworn to before me this thirty-first day of Octo- 
ber, 1885. 
[SEAL. | EDWARD E. DAILY, 
Notary Public. 
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Certificate to Deposition. 


Territory or Dakora, | . ie 
County of Walsh, {°° 


I, Edward E. Daily, a notary public in and for the county of 
Walsh and Territory of Dakota, do hereby certify that William 
McKay, the witness in the deposition hereunto attached, was first 
duly sworn to testify to the truth, the whole truth, and nothing but 

the truth. 
136 That the said deposition was taken before me and by me, 
the said Edward E. Daily, and that said deposition was writ- 
ten and subscribed in my presence by virtue of and pursuant to a 
stipulation hereunto annexed. 
Witness my hand and notarial seal this 31st day of October, 1885. 
[SEAL. ] EDWARD E. DAILY, 
, Notary Public. 


137 Further Proofs of Complainants. 


In the Cireuit Court of the United States for the Western District of 
Michigan, Northern Division. In Equity. 


CHRISTINA CRAWFORD, Mary ANN Mowrog, and Joun D. Monrog, 
by Their Next Friend, Claudius B. Grant, Complainants, 


i’ 


NATHANIEL D. Moore and Heten Moors, Defendants. 


Depositions of James McIntyre and James Beattie, taken September 
19th, 1885. Filed September 30th, 1885. 


It is hereby stipulated in the above-entitled cause that the depo- 
sitions of James McIntyre and Margaret Beattie, of Alvinston, On- 
tario, may be taken before Richard Code, of said place, a commis- 
sioner for taking affidavits in the high courtof justice for the county 
of Lambton, in the Province of Ontario, and duly authorized to ad- 
minister oaths, on the 19th day of September, A. D. 1885, and that 
said depositions, when so taken, may be read in evidence upon the 
hearing of said cause, subject only to such objections as shall be 
made at the time of taking the same. 

Said witnesses are to be produced and sworn on behalf of the com- 
plainants upon oral interrogatories. 


Dated September 19th, 1585. 
CHANDLER & GRANT, 
Solicitors for Complainants. 
Solicitors for Defendants. 
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138 In the Circuit Court of the United States for the Western 
District of Michigan, Northern Division. In Equity. 


CHRISTINA CRAWFORD and Mary ANN Mowrok and Joun D. Mon- 
roe, Infants, by Their Next Friend, Claudius B. Grant, Complain- 
ants, 

v. 
NATHANIEL D. Moore and Heten Moore, Defendants. 


The depositions of James McIntyre and Margaret Beattie, taken 
before me, Richard Code, a commissioner for taking affidavits in 
the high court of justice for the county of Lambton, in the Province 
of Ontario, this nineteenth day of September, A. D. 1885, pursuant 
to the stipulation which is hereto attached, Claudius B. Grant ap- 
pearing as solicitor for the complainants and Dan. H. Ball, as solic- 
itor for the defendants. 


JAMES McINTYRE, a witness produced on behalf of the complain- 
ants, having been by me first duly sworn that the testimony he will 
give in said cause shall be the truth, the whole truth, and nothing 
but the truth, testified as follows: 


Q. What is your age, name, and residence? 

A. My name isJames McIntyre; age, 64 years; and residence, Al- 
vinston, Ont. 

@. How long have you lived here? 

A. About two years, and in this township over forty years. 

Q. Are you the father of Mrs. Crawford, one of the complain- 
ants? 

A. Yes. 
139 Q. Did you know John Monroe? 
A. Yes. 

Q. How long did you know him before his death ? 

A. From his infancy. He was about thirty-four years old when 
he died. 

@. When and where did he die? 

A. In Denver city, Colorado, in August, 1878. 

©. Was he here the suinmer he went to Colorado ? 

A. Yes. 

Q. About what time did he go? 

A. The first day of July. 

Q. How long was he here at that time? 

A. As near as I can come at it, about a month. 

(). Where did he stay when here? 

A. He staid at Mrs. Beattie’s a good share of the time and up at 
our place on the farm, about three miles from here. 

Q. At which place did he stay the most? 

A. I think he stayed most at Beattie’s. 

Q. Mrs. Beattie is your daughter ? 
A. Yes. 
Q. How far did she live from you ? 
A. About four miles. 


t 
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Q. Was he sick that summer ? 

A. Yes. 

Q. Did you hear Mr. Monroe during that time say anything 
about some land which had been deeded to him by Nathaniel D. 
Moore? 

A. No. 

0. W hen did you first learn that such deed was made to him or 
that he ever owned such land? 

- A. After his death. 

Q. While Monroe was here during that summer did you ever hear 
him say anything about the purchase of land from Moore or what 
he paid for it? 

A. No, sir. 

Q. Did he ever say anything to you about such purchase or the 
consideration for it? 

A. No, sir. 

Q. Did you ever hearany talk in the family at that time about it? 

A. No, sir; I did not. 

Q. Did Mouroe ever talk with you or in your presence about such 
purchase ? 

A. No, sir. 


140 Q. Did you formerly live in Calumet, Houghton county, 
Michigan ? 
ay A. Yes, sir. 
Q. W hen and how long ? 
A. I was there for some four years and four months; I think it 
was nine years ago since I left there. 
Q. Did Mrs. Crawford, then Mrs. Monroe, visit at your house 
there? 
A. Yes, sir. 
Q. Could you fix the year? 
A. I could not really fix the year. 
. How many times did Mrs. Crawford, then Mrs. Monroe, visit 
you there alone? 
A. Only once that I remember of. 
Q. What time of year was that? 
A. I think, as near as [ can come at it, about the 4th day of July. 
Q. Do you remember of her being there on the 4th of July? 
A. Yes, sir. 
Q. Was she ever there more than one fourth of July? 
~—— A. No, sir. 


Cross-examination by Mr. Batr: 


Q. At the time Mrs. Monroe was at your place at Calumet did she 
speak of having received a note of John Monroe’s? 


Objected to by Mr. Grant as immaterial and incompetent. 


A. I heard her talking about receiving a note; she did not say 
f° what note it was. 
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Q. Did she say that it was a note that her husband had made to 
Mr. Moore? 7 


Same objection. 


A. I don’t remember of her saying that. 
Q. Don’t you remember of making an affidavit before Mr. Code 
last month ? 
A. I do. 
Q. Don’t you remember saying then as foilows: I remem- 
141 __—sciberr of her saying that she had received the note from Mrs. 
Jane McKay that her husband made to Nathaniel D. Moore? 


Same objection. 


A. No, sir; I did not know whether he made it to Nathaniel D. 
Moore or not. 

Q. Did not you state that you heard Mrs. Monroe say that it was a 
note that her husband had made to Nathaniel D. Moore? 


Same objection. 


A. Well, I don’t remember if I did. I heard that she got a note, 
but what it was for I could not say. 
Q. Did you understand then that it was a note that Mr. Monroe 


had made? 
Same objection. 


A. I did not understand who made the note. 

Q. This paper which I hold here was read over to you by Mr. 
Code ? 

A. Yes; if I understand it right, that is my mark. (The paper 
shown the witness is hereto annexed, marked Exhibit “ A.”) 


Said paper objected to as incompetent and immaterial. 


Q. Did you hear Mr. Monroe, while he was staying here, say any- 
thing about having bought any land in Michigan ? 

A. No, sir. 

Q. Did you hear him say as to whether he owned any land in 
Michigan ? 

A. No, sir; I did not; only a silver mine on the other side of On- 
tonagon that he said he had some interest in. 

Q. Did you hear him say anything about any iron land? 

A. No. 

Q. Did you ever hear him say anything about a note he had 
given to Moore? 

A. No, sir. 

Q. Did you ever hear him say anything about having got a note 
back from Mr. Moore? 

A. No, sir; I did not. 

Q. Do you recollect, shortly before Mr. Monroe went to Col- 
142 orado, going out to the woods with him, sitting down on a 
log, and he talking over his affairs with you? 
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A. Well, sir, we were in the woods, not on a log, but on the grass, 
and talked over his matters. 

Q. Did he tell you then what things he had for his family to de- 
pend upon in case he should not live long? 

A. Well, yes, he told me some things. He spoke about his insur- 
ance and no other property. I don’t know but he said something 
about that silver mine. He seemed downhearted and thought he 
would not live jong. 

Q. Did he say whether he had anything else ? 

. No; not to me then. 

ny Did not he say to you that the insurance was all he had ? 

A. No. 

Q. Don’t you remember his telling you at that time that he had 
got his note back from Moore and had nothing to hope for or ex- 
pect from that land ? 

A. He never said a word about the land to me or the note. 

Q. Then the only property that he spoke of was the life insurance 
and the interest in the silver mine? 

A. Yes, sir. 

Q. How long was that conversation before he went to Colorado ? 

A. Well, I could not tell you. It was during the time he was here. 

Q. How did he come to have this conversation with you? 

A. I forget now. He was talking about his insurance. 

Q. Was he talking over with you what he had to leave for his 
family in case of his death? 

A. No; he was only talking about his insurance, and he was 
afraid he would be sick a long time. 

Q. Did you tell your son, William D. McIntyre, about that con- 
versation ? 

A. I don’t remember. 

Q. Then you don’t remember having any talk with your son, 
William, about that conversation with Mr. Monroe? 

A. No, sir. 


143 Redirect examination: 


Q. Was Mr. Moore here on August 25th, when you made that 
affidavit? 

A. Yes, sir. 

Q. Did he go to your house? 

A. Yes, sir: after I made the affidavit, not before. 

Q. Did he send for you? 

A. I suppose so; Mr. Code met me on the road up here and said 
a gentleman wanted to see me. 

Q. Where did you first see him? 

A. I saw him coming up the stairs here in this office. 

®. Where does he live? 

A. I suppose in Ashland, Wisconsin, where I used to see him. 

Q. Are you sure that in that conversation with Monroe that he 
spoke of anything except his life insurance? 

A. Not that I remember. 
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Q. He spoke of the payments on his life insurance, and feared 
that he could not keep them up if he continued to be sick ? 

A. Yes, sir; he spoke of that. 

Q. What did you tell him? 

A. I told him that would be all right, I would see them paid. 

Q. Did he at that time express any fears about his family or their 
support? 

A. No. 

Q. How long was Mrs. Monroe in Calumet at the time of her visit 
when she was there July 4th? 

A. I could not tell how long, only a few days. 


Recross-examination: 


Q. How long did that conversation last between you and Mr. 
Monroe on the grass? 

A. I don’t know how long; we just sat down for him to draw his 
breath for a rest. 


144 Redirect : 


Q. How happened vou and he to be out together? 

A. He told me he would like to walk out in the bush. 
Q. I see you make your mark; why is this? 

A. Because my hand trembles so. 

Q. You can read and write, can you ? 

A. Yes, sir. 


his 
JAMES x MclINTYRE. 


mark. 


Sworn before me at Alvinston, in the county of Lambton, this 
nineteenth day of September, A. D. 1885. 
RICHARD CODE, 
A Commissioner, etc., in H. C. J. 
EXHisBit “A.” 
In the Circuit Court of the United States for the Western District 
of Michigan, Northern Division. In Equity. 


In the Matter of Curistina CRawrorp, Joun D. Monrog, and Mary 
Ann Monroe, Infants, by C. B. Grant, Their Next Friend, Com- 
plainants, 

“4 
NATHANIEL D. Moore and HeELen Moore, Defendants. 


I, James McelIntyre, of the village of Alvinston, in the county of 
Lambton and Province of Ontario, yeoman, do solemnly swear 
and say— 

1. That in the year 1876, when my daughter, Christina 
145 Monroe, came to visit me at Calumet, in the State of Michi- 
gan, | remember of her saying that she had received the 
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ed note from Mrs. Jane McKay that her husband made to Nathaniel 
D. Moore. 

Afterward, in the year 1878, previous to my son-in-law, John 

Monroe, going to Denver, Colorado, where he died, he and my daugh- 

ter were living with me, and John Monroe was talking to me and 

ir said that he had his life insured, aud said if he had such poor health 

for a year or two he would not be able to meet his payments with 

the company, and I told him not to trouble about that, and I do not 


it remember of him telling me that he owned any of the land in ques- 
tion. 
his 
JAMES x McINTYRE. 
mark. 


Sworn before me at Alvinston, in the county of Lambton, this 25th 
day of August, 1885. 
, RICHARD CODE, 
A Com’r for Taking Affidavits, ete., in H. C. J. 


MARGARET BEATTIE, a witness produced on behalf of the com- 
plainants, having been by me first duly sworn that the testimony 
she will give in said cause shall be the truth, the whole truth, and 
nothing but the truth, testified as follows: 


2 Q. Your name, age, and residence. 

A. Margaret Beattie ; age, 41 vears: residence in the township of 
Brooke. I am the sister of the complainant, Mrs. Crawford. I 
have lived here nearly all my life. I knew John Monroe in his life- 

time. I was here the summer he went to Colorado and died. 
146 +I was here all the time that he was here. He left to go to 
Colorado the first of July. He had been here about a month 

I should judge. He was sick during that time. He went to Colo- 
rado for his health. 

Q. Where did he spend his time when here ? 

A. He spent the most of his time at our place, Mr. Beattie’s, and 
the rest of the time at my father’s. 

(). Where was he when he packed up to go away? 

A. At our place. 

(). Who were there ? 

A. His wife and myself. I helped her pack his trunk. 

Q. Did he and his wife have any papers there at that time? 
— A. Yes, sir. 

Q. Did you see any of therm? 

A. Yes, sir. 

Q. In general, what were they ? 

A. Notes, deeds, and accounts that he left behind him. 

Q. Did he say anything to his wife at that time about any of his 
papers ? 

A. Yes, sir. 
. What did he say ? 


Objected to by defendants’ counsel as incompetent and hearsay 
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A. He was looking over those papers and dividing them. The 
deed of the silver property—he said to her, calling her by name, “I 
will take this deed. I may meet with speculators on the way and 
be able to sell it.” 

Q. Did you at that time see a deed from Nathaniel D. Moore to 
John Monroe? 

A. Yes, sir; I did. 

Q. Do you know where the lands described in it were situated ? 


Objected to by defendants’ counsel as incompetent. 
A. Well, I understood that it was near about the boundary of Wis- 
consin and Michigan. 
Q. Did he say anything to his wife about that deed? 
A. Yes, sir. 
147 @. What was it? 


Objected to as incompetent and hearsay. 


A. He said to her to keep this deed and take good care of it. It 
would come good to her and the children some day. 

Q. How long was this before he went away ? 

A. Well, I am not sure whether it was the day or two days before 


he went away. 
Q. Were you at your father’s often during the time Monroe was 


here then? 

A. I don’t think I was; I don’t know as I was there at all. 

. Did you see a letter written by John McKay to your brother, 

William D. Melntyre? 

A. Yes, sir; I saw different ones. 

Q. Did you see one in which he referred to letters written by him 
to your brother in regard to this land now in dispute? 

A. Yes, sit. 

Q. When was it? 
A. I could not tell you the date. 
Q. Was it before or after this controversy arose ? 
A. After. 

Q. Did you read the letter or hear it read? 

A. I heard it read by my brother. 

Q. Do you remember any of its contents? 

A. Yes, sir. 

Q. Did he say anything in it about letters which he had written 
to vour brother in regard to the land in controversy ? 

Objected to as incompetent because the letter is the best evi- 
dence; and, further, that it is hearsay; also irrelevant. 


A. Yes, sir. 
Q. What was it? 


Objected to by defendants’ counsel as irrelevant and incompetent. 


A. He said to burn those letters or send them back to him. 
Q. Do you know what your brother did with them ? 
A. Not of my own knowledge. 
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148 Cross-examined by Mr. Batt: 


Q. When looking over those papers of Mr. Monroe’s before he 
went away how many deeds did you see? 

A. Two. 

Q. How many notes? 

A. I could not tell; there was a good many papers; I could not 
tell what they were. 

(). Did you read either of the deeds? 

A. No, sir. 

Q. Did you look into them and read anything that was in them? 

A. I looked while other parties were reading them; I did not 
read anything in them. 

Q. Your impression of where the land was situated was obtained 
from what you heard said ? 

A. Yes, sir. 

Q. Did he say anything to his wife about any particular note? 

A. No, sir. 

Q. While Mr. Monroe was at your house, before going to Colo- 
rado, who were the members of your family ? 

A. Mr. Monroe and Mrs. Monroe, Mr. Beattie and myself. 

Q. Who, during that time, constituted the members of your father’s 
family ? 

A. Three—namely, my father, mother, and two brothers, William 
D. and Archibald. 

Q. Are they all at home now? 

A. No, sir. 

Q. Where are they? 

A. I have one brother, Archibald, living two or three miles from 
this place, and W. D. is at Ashland, Wisconsin; my father and 
mother are living in this village. 

Q. Was your brother W. D. frequently at your house at that time— 
during the time Mr. and Mrs. Monroe were there? 

A. Yes, sir. 

Q. About how often ? 

A. I could not tell you; he was quite often. 


149 Redirect examination: 


Q. While Monroe was at your house at that time was there any 
conversation by Monroe or any one in his presence in regard toa 
note given by him to Moore? 

A. No, sir; not in my hearing. 

Q. Was there any conversation in your hearing during that time 
by any member of the family or Monroe about the purchase of this 


land ? 
A. No; except what he said before he went away about the deed 


which I have already told. 


Recross-examination : 
Q. Did you ever hear Mr. Monroe speak of that land while he was 
staying at your house? 
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A. No, sir; except the time I spoke of. 

Q. Did you ever hear the land mentioned during that time? 

A. No, sir; I don’t think I did. 

Q. Did you know then that your brother William had an inter- 
est in it? | 

A. Yes, sir. 

Q. Didn’t you ever hear of a note that had been given by Mr. 
Monroe to Mr. Moore before Mr. Monroe went to Colorado ? 

A. No, sir; I never knew anything about it. 

Q. Did you ever hear any talk by or with Mr. Monroe while he 
was staying at your house about what property or lands that he had 
aside from the occasion you have mentioned ? 


A. No, sir. , 
her 
MARGARET x BEATTIE. 


mark. 


Sworn before me, at Alvinston, in the county of Lambton, this 
nineteenth day of September, A. D. 1885. 
RICHARD CODE, 
A Commissioner, etc., in H. C. J. 


150 County or LAMBTON,  } To wit « 
Province of Ontario, f *? ”"’ 

I hereby certify that the above-named witnesses appeared before 
me, at my office, in the village of Alvinston, Province of Ontario, on 
the nineteenth day of September, A. D.1885; that Claudius B. Grant 
appeared on behalf of the complainants and Dan. H. Ball on behalf 
of the defendants; that said depositions were by me reduced to writ- 
ing, and, after being so reduced to writing, were by me read over to 
each of said witnesses,and that said depositions were then signed by 
said witnesses in my presence, and that they each made oath that 
the foregoing deposition by him and by her subscribed contains the 
whole truth and nothing but the truth. I further certify that my 
fees were five dollars, and were paid me by the complainants. 

Witness my hand this nineteenth day of September, A. D. 1885. 

RICHARD CODE, 
A Commissioner for Taking Affidavits 
in the High Court of Justice. 


151 Stipulation. 


In the Circuit Court of the United States for the Western District of 
Michigan, Northern Division. In Equity. 


CHRISTINA CRAWFORD and MAry ANN Monrogeand Joun D. Monroe, 
Infants, by Their Next Friend, Claudius B. Grant, Complainants, 
2). 

NATHANIEL D. Moore and Heten Moore, Defendants. 


It is hereby stipulated and admitted by and between the parties 
to the above-entitled cause, by their respective solicitors, that the 
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depositions heretofore taken and filed in said cause, to wit, the depo- 
sition of James H. McDonald, taken on the 4th day of January, 
1883, and filed July 31st, 1885; depositions of John McKay and 
Jane McKay, taken January 8th, 1885, and filed July 14th, 1885; 
depositions of James H. McDonald and Nathaniel D. Moore, taken 
January 29th, 1885, and filed January 4, 1886; depositions of Wil- 
liam D. MeIntyre, Christina Crawford, and Daniel Crawford, taken 
July 23d, 1885, and filed July 29th, 1885; depositions of James Me- 
Intyre and Margaret Beattie, taken September 19th, 1885, and filed 
September 30th, 1885; depositions of Tele McKay, William D- Me- 
Intyre, and Nathaniel D. Moore, taken August 21st, 1885, and filed 
October 20th, 1885; depositions of William McKay, taken October 
dist, 1885, and filed November 16th, 1885, were each and all reg- 
ularly taken by consent, and that each of said witnesses was duly 
sworn before being examined and that each deposition was duly 
read over to the witnesses, respectively, before signing. 
152 It is further stipulated and agreed as aforesaid that all said 
depositions may be read in evidence at the hearing, subject 
only to the objections appearing upon or noted in said depositions, 
hereby expressly waiving the want of jurat or signature of commis- 
sioner, as well as any informality or insufficiency which may exist 
in any jurat or certificate to any of said depositions. 
It is further stipulated and admitted that the value of the prop- 
erty in dispute exceeds the sum of $5,000. 
Dated this 4th day of January, 1886. 
CHANDLER & GRANT, 
Solicitors for Com plai nants. 
BALL & HANSCOM, 
Solicitors for Defendants. 


153 Further cross-examination of N. D. Moore, a witness for de- 
fendants, taken February 13th, 1886. Filed February 
15th, 1886. 
In the Circuit Court of the United States for the Western District 
of Michigan, Northern-Division. In Equity. 


CHRISTINA CRAWFORD and Mary ANN Monroe and Jonn D. Monrog, 
Infants, by Their Next Friend, Claudius B. Grant, Complainants, 
%. 

NATHANIEL D. Moore and Heten Moore, Defendants. 
Additional cross-examination of Nathaniel D., Moore, taken before 


me this 13th day of February, 1886, in pursuance of a stipulation 
between the respective parties. 


Examined by T. L. Coapsourne, counsel for complainants : 


Q. When you made the deed to John Monroe, mentioned in the 
bill, you were single, unmarried ? 
A. Yes, sir. 
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Q. Do you know or have vou ever seen Mrs. Crawford’s children 
by her first husband? 

A. I suppose I saw them when I was at the house at the time of 
giving the deed. 

Q. How old or about how old were they ? 

A. I can’t tell anything about their age. 


154 Defendants’ counsel admits that the ages of the infant com- 
plainants are correctly stated in the petition for the appoint- 
ment of next friend. 


Q. Is the one-sixth interest in controversy worth more than 
$5,000? And, if so,in a general way state its value. 

A. Yes, sir; it is worth more than $5,000; it is probably worth 
$25,000 or $30,000. 

Q. When was the note which you say you gave to Monroe of 
$160 payable? 

A. Well, I can’t remember. I think very likely it was either six 
months or a year; can’t tell exactly. 

Q. You say in your testimony that you told your wife why the 
deed was to be made to her; what did you tell her about it? 

A. I told ber that Mr. McDonald and Mr. McKay proposed to 
deed the one-sixth interest to her. 

Q. The question has been previously asked you why did you not 
have those deeds made to you (the deeds meant are the deeds from 
McDonald and McKay and their wives). You answered,“ Well, the 
reason was on account of this deed being out that I gave to Monroe. 
I found that that deed had been recorded, and John Monroe was then 
dead, and I expected that Mrs. Monroe would make trouble. That is 
exactly the reason.” Then you were asked, “ Did you tell your wife 
about this?” and you answered, “ Yes,sir; I believe I did.” Now, 
I asx you what you told her? 


Objected to as irrelevant. 


A. Well, I think that, viz., what has been above read over to me, 
is substantially what I told her; McDonald and McKay proposed to 
make the deed to her. 

Q. This you told her, of course, before the deed was made to her? 

A. Yes, sir. 

Q. Your wife conveyed, I believe, a one-sixth interest or one-half 
the interest conveyed to her in this land tosomebody; when and to 
whom was this conveyance made ? 


155 Objected to as incompetent and irrelevant. 


A. The deed was made to George M. Wakefield, Edward Ascher- 
man, and perhaps somebody else. I think it was made two years 


ago last June. 
Q. What did they pay for it? 


Objected to as irrelevant. 


A. Twenty thousand dollars. 
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Q. Was the deed made by you on a power of attorney from your 
wife or otherwise ? 


Objeeted to as irrelevant and incompetent, and all these questions 
relating to the conveyances by Mrs. Moore also objected to as not 
admissible on the cross-examination under the stipulation. 


A. No, sir; I think not; I think she came to Milwaukee and exe- 
cuted the deed herself; I am satisfied that she signed the deed her- 


self. 

Q. Did vour wife not give you a full power of attorney to make 
sale of these lands and conveyances thereof on such terms as seemed 
to you best, and also full power to collect the rents—the royalties? 


Objected to as incompetent and irrelevant and not proper cross- 
examination. 

A. There is a power of attorney now in the bank; I don’t know 
but that was the intention, to give me power to collect the rents for 
her; to make a lease given to the Penokee & Gogebic Development 
Company. I don’t know whether it gives the right to sell the prop- 
erty or not. 

Q. When was this power of attorney made? 

Same objection as before. 


A. There are two powers of attorney—one power of attorney to 
make the lease and one to collect the royalties. 

Q. Did your wife not give you a power of attorney relating to this 
interest in land in suit, and before that time—before the power to 
lease was given ? 


156 Objected to for same reasons as above. 


A. No, sir; she did not; the lease was made before the sale. 


Q. When was the lease made? 
A. I think the lease must have been made about three years now. 


Q. Has any royalties been paid by the development company ? 
Objected to as irrelevant. 


A. Yes, sir; one; I think it is $1,298. 
Q. Is that the only one? 

A. Yes, sir; the only one. 

Q. Was that paid to you? 

Objected to as irrelevant. 


A. I collected the money—yes; I signed her name under power of 
attorney that the bank held; I[ collected as her attorney. 

Q. Who collected the $20,000 for the sale of the one-sixth interest? 

Objected to as irrelevant. 


A. I guess very likely I took the money ; I guess the money was 
handed to me. 
Q. Well, was it not so in fact? 
14—700 
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A. Well, I could not make sure whether it was handed to her and 
she handed it to me; I am not sure; I cou.dn’t tell. 

Q. Who negotiated the lease to the development company and 
attended to the business relating thereto ? 


Objected to as irrelevant. 


A. I did as her attorney. 

Q. Previous to the lease to the development company there was 
an arrangement with some other concern, was there not, looking to 
the lease of the property ? 

A. Yes, sir; the Cambria Iron and Steel Company. 

Q. When was that arrangement pending? 

A. I wouldn’t be sure whether it was in 1880 or 1881 

Q. Who attended to that ? 


157 Same objection. 


A. Well, I wouldn’t be sure how that option was signed, whether 
it was signed by more than McDonald and McKay. I don’t know 
whether it was given before my wife got her deed or not. If given 
after she got her deed, it was shortly after. 

Q. Irrespective of who signed the option, who carried on negoti- 
ation with the Cambria Company respecting. the option or lease—1 
mean relative to this interest ? 


Same objection as before. 


A. They had an extension on the option once or twice. I can’t 
tell whether McDonald or McDonald and McKay signed it. I could 
not sign it for my wife, as [I had no power of attorney at that time. 

Q. Irrespective of who signed the option, who conducted the ne- 
gotiations respecting the one-third interest originally promised you 
which led up to the option to the Cambria Company ? 


Same objection as before. 


A. We left the whole thing with Mr. McDonald; he did all the 
corresponding relating to the matter. 

Q. Who corresponded and talked with McDonald upon the mat- 
ter in behalf of this third interest ? 

A. I presume I did. 

Q. At this time you say, do you, that you had no power of attor- 
ney from your wife? 

A. I don’t remember of having any. 

Q. Now, do you recollect whether the land had been deeded to 
your wife before the arrangement to the Cambria Company was 
made ? 

A. I do not. 

Q. What has become of the money above mentioned—of $20,000 
and the royalty ? 

Objected to as irrelevant. 


A. It is into mining stock, mining properties ; Ashland property. 
@. In whose names are the mining stocks ? 
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158 Objected to as irrelevant and incompetent. 


A. Mining stocks are in my name; my wife bought some prop- 
erty in Milwaukee. 

Q. In whose name is the property in Ashland ? 

Same objection. 


A. My name. 
(). In whose name is the mining property you have mentioned ? 


Same objection. 


A. My name. 
Q. Do you keep any books of account? 


Objected to as irrelevant. 


A. Yes. 
Q. Do you keep any account with vour wife on them ? 


Objected to as incompetent and irrelevant. 


A. No, I can’t say Ido. My wife has the same right to the bank 
that I have; she signs checks as I do. 

Q. Who invested in the mining stock and mining property you 
have mentioned ? 

Objected to as irrelevant. 


A. I did sometimes at her suggestion. 

Q. Have you not dealt as freely with the interest in question in 
this suit since the deed was made to your wife as before ? 

Objected to as irrelevant. 

A. I have done the very best that I could do in investing the 
money derived from the property for the benefit of her and her 
children. 

Q. Have you not acted with respect to the interest in question as 
freely as if it stood in your own name with her consent and knowl- 
edge? 

A. I think I have been more careful with the money that I got 
from that, on account of it belonging to her, than though it had be- 
longed to myself. 

Q. Was it not understood between you and vour wife that 

159 the title to this property in question in this suit being put in 

her name should make no difference as to the beneficial 
ownership thereof? | 

Objected to as incompetent and irrelevant. 


A. L never have said a word or never had any understanding with 
my wife but what the interest absolutely belonged to her. 

Q. Was it not understood between you and her that the interest 
should remain in your control and subject to your disposition? 

A. No, sir. 

Q. Has it not been, in fact, under your control and subject to your 
disposition ? 
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A. I have managed it to the best of my ability, because she asked 
me to do it. I have never done anything without fully consulting 
her about it. 

Q. Has it not been, in fact, under your control and subject to your 
disposition ? : 

A. Now, I don’t know just how to answerthat. Whenever there 
was a proposition made to me, either for a lease or a sale, I laid it 
before her; if she was satisfied with the proposition she gave me the 


power of attorney to act for her. 
Q. Was it not understood between you and your wife, before the 


deed was made to her, that you should have the control of the prop- 
erty as fully as if the deed were made to you? 

A. No, sir; it was not. 

Q. Was it not expected before the deed was made to her that the 
property would be leased to the Cambria Company, above men- 
tioned ? 

Objected to as irrelevant and incompetent. 


A. I can’t say whether we expected to give them an option or not. 
Q. Was the matter of giving the Cambria an option talked of ? 
A. That I can’t answer, either. 

Q. You said, in your former examination, that Monroe gave you 
$150 to enter a certain piece of land that was not entered ; was not 
that $160 instead of $150? 

A. No, sir; it was $150. 
160 Q. Was that a forty out of a school section ? 
A. It was. - 


Redirect examination by Mr. Batu: 


Q. You may explain how it happened that Monroe gave you 
only $150 instead of $160. 

A. The reason was that Mr. Monroe had to pay either ten or fif- 
teen dollars to discount a note to get the money. I told him that I 
would throw off the ten dollars on that account. 


Objected to as incompetent under the statute. 


Q. About that $150 note you gave to Monroe, what was the under- 
standing as to when you were to pay it! 

Objected to as not coming within the terms of the stipulation 
under which this testimony is taken, not being strictly re-examina- 
tion, and also as relating to matters equally within the knowledge 
of the deceased under the statute. 

A. He agreed to take it in installments, as I could pay it. 

Q. Are you sure the note was not payable on demand ? 

Objected to as incompetent under the statute and against the 
terms of the stipulation and leading. 


A. Well, I can’t answer that: I wouldn’t be sure. . 
Q. You have heard this notice read which is to be attached to 
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your deposition, requiring the production of a written contract, have 
you not? 
A. Yes, sir. 
Q. Have you any such written contract with you ? 
A. No, sir. 
Q. Where is your place of business, where your books and papers 
are kept ? 
161 A. Some of my books and papers are kept in Milwaukee 
and the balance in Hurley, Wisconsin. 
—. When did you leave Milwaukee to come here to give this 
deposition ? 
A. One-twenty yesterday morning. 
Q. Have you any such contract, or have you ever had one? 
A. I have no such contract, and I never had one. 


Recross-examination by Mr. CHADBOURNE: 


Q. Was the understanding between you and Monroe that the note 
you gave might be paid in ‘installments made before or after the 
note was given ? 

A. I think it was made before. We talked the matter all over be- 
fore the note was made. 


Hereupon Mr. Chadbourne objects to testimony respecting such 
understanding given on foregoing re-examinations, and moves to 
strike out the same as incompetent and immaterial. 


Q. Was it not understood between you and your wife that you 
would have the benefit of this property as fully as if it had been 
deeded to you? 


Objected to as incompetent and irrelevant. 


A. No, sir; I had no such understanding. 
Q. Have you not, in fact, had the benefit of this property as fully 
as if it had been deeded to you? 


Objected to as incompetent and irrelevant and not strict cross-ex- 
amination. 


A. I can only say that I have handled the money and done the 
very best that I could do for her benefit and her children. 

Q. Have you not, in fact, had the benefit of this property as fully 
as if it had been deeded to you? 

A. I don’t know that I can say any more than that. 
162 Q. Had the property been deeded to you would you not then 
have used it for the benefit of your wife and children ? 
A. I certainly would, but probably would have taken more chances 


in investments. 
NAT. D. MOORE. 


[ hereby certify that the foregoing deposition was taken before 
me on oath the day above w ritten on oral interrogatories put by 


T. L. Chadbourne, Esq., counsel for the complainants, and by D. H. 


inna te 
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Ball, Esq., solicitor for the defendants, and that the same was writ- 
ten down by me and read over to and subscribed by the witness in 
my presence. 
Dated this 13th day of February, 1886. 
[SEAL] T. W. DURHAM, 
Notary Public in and for Marquette County. 


163 Copy of Notice. 


In the Circuit Court of the United States for the Western District 
of Michigan, Northern Division. In Equity. 


CHRISTINA CRAWFORD and Mary ANN Monror and Joun D. Mon- 
roe, Infants, by Their Next Friend, Claudius B. Grant, Complain- 
ants, 

v. 


NATHANIEL D. Moore and Heten Moors, Defendants. 


Case now pending in the circuit court of the United States for the 
western district of Michigan, northern division. In equity. 


GENTLEMEN: You are hereby required to produce a certain con- 
tract in writing, made in the year 1875, between J. H. McDonald 
and John McKay, on the one hand, and Nathaniel D. Moure, on the 
other hand, and signed by the said MeDonald and McKay, or by 
them and by the said Moore, whereby the said McDonald and Mc- 
Kay agreed to convey to said Moore an undivided one-third part 
or interest in the northeast quarter of section sixteen, in township 
forty-seven north, of range forty-six west, in the county of Ontona- 
gon and State of Michigan, or parol or secondary evidence of the 
contents of the same will be given and used. 

Yours, ete., CHANDLER & GRANT, 
Complainants’ Solicitors. 


To Messrs. Ball & Hanscom, defendants’ solicitors. 


164 | : (Endorsed.) 


We hereby acknowledge receipt of notice, of which the within is 
a copy, this 13th day of February, A. D. 1886, at 2 o'clock p. m., 
but waive no objection as to the time of its reception. 
BALL & HANSCOM, 
Solicitors for Defendants. 
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Stipulation. 


In the Circuit Court of the United States for the Western District of 
Michigan, Northern Division. In Equity. 


CHRISTINA CRAWFORD, Mary ANN Monroe, and Jonn D. Monrog, 
by Their Next Friend, Claudius B. Grant, Complainants, 


y 


NATHANIEL D. Moore and Heten Moore, Defendants. 


It is hereby stipulated and agreed by and between the parties to 
the above-entitled cause, by their respective solicitors, as follows : 

Whereas the time for taking proofs in the above cause, both under 
the rule of practice and under stipulations, having long since 
elapsed ; and 

Whereas the solicitors for complainants desired to further cross- 
examine Nathaniel D. Moore, one of the defendants: 

Now, therefore, in consideration that the solicitors for 

165-168 defendants have produced the said Nathaniel D. Moore 

for further cross-examination at the city of Ishpeming, in 

the State of Michigan, on the 13th day of February, 1886, and that 

said Moore has been so cross-examined by complainants’ counsel 
before T. W. Durham, notary public— 

It is hereby agreed that the testimony adduced upon such cross- 
examination and the re-examination shall finally conclude com- 
plainants’ proofs in this case, and so far as the same is strictly cross- 
examination and re-examination and the first four questions and 
answers of the cross-examination, which are not strictly cross-exam- 
ination, may be read in evidence on the hearing, subject to such ob- 
jections as are noted thereon ; that said cause shall stand for hearing 
in the circuit court of the United States for the western district of 
Michigan, southern division, in equity, and that an order, if neces- 
sary, transferring said cause to said western district of Michigan, 
southern division, may be entered at any time nune pro tune, and 
that the said cause may be brought on to be heard before the said 
court, in the said western district of Michigan, on the 2d day of 
March, A. D. 1886, or as soon thereafter as the court will hear said 
cause, without further notice: Provided, however, That if the same 
cannot be heard by said court at Grand Rapids, then the same shall 
stand for hearing before the circuit court for the northern division 
of said western district of Michigan, at the next May term thereof, 
on the first day of said term or as soun thereafter as the same can be 
heard, without further notice. 

Dated this 15th day of February, 1556. 

CHANDLER & GRAY, 
Solicitors for Complainants, 
Per T. L. CHADBOURNE. 
BALL & HANSCOM, 
Solicitors for Defendants. 
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169 Petition of the National Exchange Bank of Milwaukee. Filed 
December 26, 1885. 


In the Circuit Court of the United States for the 6th Judicial 
Circuit, Western District of Michigan, Northern Division. In 


Chancery. 


CurisTINA CRAWFORD and Mary ANN Monroe and’ Joun D. Mon- 
ROE, by Their Next Friend, Claudius B. Grant, Complainants, 
v. 
N. D. Moore and Hrten Moore, Defendants. 


Intervening petition of the National Exchange Bank of the City of 
Milwaukee, State of Wisconsin. 


To the honorable judges of said court: 

Your petitioner, The National Exchange Bank of the City of Mil- 
waukee, State of Wisconsin, respectfully presents unto your honors 
that it is a national bank duly organized under the laws of the 
United States and doing business as such national bank in the city 
of Milwaukee, State of Wisconsin, and a citizen of the State of 
Wisconsin; that on the twenty-fifth day of May, A. D. 1885, one 
James H. McDonald, of Escanaba, Michigan; John McKay, of Ash- 
land, Wisconsin; Helen Moore, of Ashland, Wisconsin, a party 
defendant to this action; W. D. McIntyre, of Avison, Ontariv, 
Canada; Edward Eschermann, of Milwaukee, Wisconsin; Gordon 
H. Gile, of Oshkosh, Wisconsin, and George M. Wakefield, of Osh- 
kosh, Wisconsin, executed and delivered to the Penokee and Gogebic 
Development Company, a corporation duly organized and then and 

now existing under the laws of West Virginia, with full 
170 power and authority to purchase, lease, and sel] mining lands 

in the State of Michigan, and with full power and authority 
to conduct mining operations thereon and to accept said lease, and 
with full power to enter into said lease a certain mining lease, a 
copy of which is hereto attached, marked “ Exhibit A,” and madea 
part bereof, and to which for the description of the property therein 
described and for greater particularity and certainty as to the terms 
thereof your petitioner prays leave to refer. 

Your petitioner further represents that at the time when said lease 
was so executed and delivered said Helen Moore, defendant in the 
above-entitled suit, claimed to be and insisted that she was the legal 
and equitable owner of a one-sixth interest in the premises in said 
lease described, and that at said date and prior thereto she appeared 
of record to be the legal owner of said one-sixth interest. 

Your petitioner further shows that by the terms of said lease the 
said Penokee and Gogebic Development Company were required to 
pay the royalties stipulated in said lease quarterly to your petitioner 
as the duly appointed depository of all the parties appearing of in- 
terest in said lease, to be distributed by your petitioner in proper 
proportion to the owners of said property, the lessors as aforesaid. 
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Your petitioner further shows that the premises described in said 
lease are situated within the sixth circuit of the United States and 
within the western district of the State of Michigan and the north- 
ern division thereof, and that at adute unknown to your petitioner 
and prior to the execution of said lease the said Christina Crawford 
and Mary Ann Monroe and Jolin D. Monroe, by their next friend, 
Claudius B. Grant, the complainants in the above-entitled suit, filed 

their bill against said N. D. Moore and Helen Moore, defend- 
171 ants in the above-entitled cause, which said bill is now pend- 

ing in said court, and that your petitioner is informed and 
verily believes that the said above-named defendants have made 
answer thereto, and your petitioner avers, on information and belief, 
that in said bill the said complainants therein claim to be entitled 
to the one-sixth undivided interest in the said premises, in said lease 
and in said bill described, claimed to be owned by the said Helen 
Moore, and ask this honorable court to decree a conveyance thereof 
by the said defendants, N. D. Moore and Helen Moore, to them, the 
said complainants, and that, as your petitioner is informed and be- 
lieves, there was no direct allegation in said bill nor any issue framed 
in said cause which specially related to the royalties accruing from 
time to time under said lease, all which will, with more particularity 
and greater certainty, appear from the records now on file in said 
court, to which records your petitioner craves leave to refer. 

Your petitioner further says that, in accordance with the terms of 
said lease, royalties became due and payable from the said Penokee 
and Gugebic Development Company to your petitioner, as such 
depository as aforesaid, on the 15th day of September for the three 
months immediately preceding said last-named date, and on the 
15th day of December for the three months immediately preceding 
said last-named date, and that the said royalties have been duly 

aid to your petitioner, as such depository under said lease, by said 
Reales and Gogebic Development Company, the lessee under said 
lease. 

And your petitioner further says that the said royalties so paid on 
the 15th day of September, 1885, have been properly distributed by 
your petitioner and paid by it to the said lessors under said lease 
without any objection from the complainants in the above-entitled 

sult. 
172 Your petitioner further represents unto your honors that 

the royalties which were due and payable under said lease on 
the 15th day of December, 1885, bave been duly paid to your peti- 
tioner, as such depository, by the said Penokee and Gogebie Develop- 
ment Company, and have been duly distributed to the said lessors 
under the said lease, with the exception of one-sixth thereof, which 
your petitioner now retains for the reasons hereafter stated, and that 
said one-sixth of the said royalties amounts to the sum of four thou- 
sand one hundred and eight and jy dollars ($4,108.21), which is 
now in the possession of your petitioner as such depository. 

Your petitioner further represents that the said Helen Moore 
threatens to begin legal proceedings against your petitioner to recover 
the one-sixth so, as aforesaid, claimed to belong to her, and that the 
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said complainants in the said above-entitled suit are now threaten- 
ing to bring suit against your petitioner for the said one-sixth of the 
royalties so paid as aforesaid and so claimed by them as aforesaid, 
and have notified your petitioner in writing not to pay the satne to 
the said Helen Moore, and that both the said complainants and the 
said defendants in the above-entitled suit demand of your petitioner 
one-sixth of all the royalties accrued and to be paid to your peti- 
tioner as such depository under said lease, and that your petitioner 
further represents that while acting as a mere depository of said one- 
sixth of the royalties that accrue under said lease and all those that 
may hereafter accrue under said lease, and having no interest of any 
kind whatever therein, is threatened with legal proceeding of a vex- 
atious character, and which will entail great expense and trouble 

upon your petitioner, wholly without fault on the part of your 
173 ___— petitioner, and while the conflicting interests of the said com- 

plainants and the said defendants in the above-entitled cause 
to the said one-sixth interest in said premises described in said lease 
and to one-sixth of the royalties accruing under said lease can all 
be authoritatively and properly settled by this court in the above- 
entitled suit, the said court having jurisdiction of the same and of 
the respective parties in interest. 

Your petitioner further represents unto your honors that it has 
always been willing to pay the amount of such royalty to such per- 
son or persons as should be lawfully entitled to receive the same 
and to whom it could pay the same in safety, and your petitioner 
hereby offers to bring the same into this court as the court shall 
direct. 

Your petitioner further represents that it does not in any respect 
collude with either the complainants or the defendants in the above- 
entitled cause touching the matter in controversy between them, nor 
is it in any manner indemnified by said complainants or said de- 
fendants, or either of them, nor has it intervened in the above- 
entitled suit at the request of the defendants or the said complain- 
ants in the above-entitled cause, or either of thein, but merely of its 
own free will and to avoid being molested, vexed, and harassed 
touching the matters contained herein. | 

Your petitioner further represents unto your honors that on the 
15th day of March, A. D. 1886, further royalties will acerue under 
the said lease, and, as your petitioner is informed and believes, will 
be paid under the terms of said Jease to your petitioner, as such de- 
pository, by the said Penokee and Gogebic Development Company, 
as the lessee aforesaid, and that further royalties thereunder will 

accrue and be payable and be so paid to your petitioner 
174 by the said lessee on the 15th day of the month following the 

termination of each and every quarter thereafter in accord- 
ance with the terms of said lease. 

And your petitioner further represents that one-sixth of the royal- 
ties so paid on the said 15th day of December, A. D., 1885, to your 
petitioner, as such depository as aforesaid, and one-sixth of all the 
royalties hereafter accruing will be and are claimed by the said 
complainants and the said defendants in the above-entitled suit, re- 
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spectively, and that your petitioner is unable to determine to which 
of them respectively the said one-sixth of said royalty paid in De- 
cember as aforesaid and of the royalties hereafter to be paid under 
said lease does of right belong and is payable. 

Your petitioner further represents that it is willing and desirous 
that the said one-sixth of all such royalties may be paid to such of 
the parties herein to whom the same shall, in the judgment of this 
court, appear of right to belong. 

lor as much as it appears from the premises that your petitioner 
is a mere stakeholder or depository of the moneys or royalties which 
have been paid and may hereafter be paid to your petitioner under 
suid lease, and that vour petitioner has no personal interest of any 
kind whatever in said fund or in the matter in controversy between 
the parties to said suit, and that your petitioner is threatened with 
vexatious and expensive litigation in reference to the matters afore- 
said, and that this honorable court has already jurisdiction of the 
lands covered by said lease and of all the parties interested and lay- 
ing claim to the one-sixti of said royalties as aforesaid, and that the 
payment of said royalties or rental is a mere auxiliary or incidental 

fund to the property now in controversy in this court between 
175 the parties aforesaid, and the determination of the proper and 

final disposition of said fund is not only properly but exclu- 
sively within the jurisdiction of this court, and that your petitioner 
has no adequate remedy at law and is remediless in the premises 
unless through the interference and protection of this honorable 
court : 

Now, therefore, your petitioner prays that it may be allowed to 
file its intervening petition in the above-entitled cause, and that it 
may be made a party to the above-entitled suit for an adjudication of 
the matters referred to in its petition and the protection of its position 
as depository as aforesaid and for full directions, both interlocutory 
and by final decree, in the dispusition of one-sixth of the fands which 
have already been paid and which will hereafter accrue, and that 
the filing of this petition shall be and constitute the making of your 
petitioner a party to said suit for the purposes aforesaid and an ap- 
pearance in said cause, and that this petition may stand as the 
pleading of your petitioner in the premises, and that either an order 
be entered directing your petitioner to pay said sum of four thou- 
sand one hundred and eight and ¥)5 dollars, being one-sixth of said 
royalties so paid to your petitioner by the said lessee into said court 
until the further order of this court, and that upon such payment 
by your petitioner your petitioner may be relieved from all further 
liability and responsibility in the premises,and that in the final de- 
cree whick may be entered herein your petitioner shall be directed 
as to the disposition of the one-sixth of the royalties thereafter re- 
ceived by it, if any, during the life of said lease, and that by this 
order this honorable court restrain the complainants and defendants 

in the suit aforesaid and each of them and the Penokee and 
176 Gogebie Development Company and their and each of their 
agents, servants, and attorneys and all other persons claim- 
ing by, through, or under them from in any manner whatevey in- 
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terfering with the payment by your petitioner into this court of the 
said one-sixth of said royalties, as determined by said order, and 
one-sixth of all royalties hereafter paid to it, or, if the immediate 
granting of such order shall not seem meet to your honors and agree- 
able to equity, then that an order may be immediately issued, return- 
able at such time or place as your honors may designate and for 
such service of this petition and any other papers upon theparties in 
interest as your honors may fix and determine, directing the com- 
plainants and defendants and each of them in the above-entitled 
action and the Penokee and Gogebic Development Company to show 
cause, if any they have, why an order should not be entered by your 
honors directing your petitioners to pay the said sum of four thou- 
sand one hundred and eight and 4 dollars, being one-sixth of said 
royalties so paid to your petitioner on or about the fifteenth day of 
December as aforesaid, and to pay one-sixth of all royalties here- 
after accruing under said lease and paid to your petitioner by the said 
lessee into said court until the further order of the court,and that upon 
such payment by your petitioner your petitoner may be relieved from 
all further liability and responsibility in the premises, and that in 
the final decree which may be entered herein your petitioner shall 
be directed as to the disposition of the one-sixth of the royalties 
hereafter received by it, if any, during the life of this lease, and that 
until the hearing of said order to show cause the said complainants 
and defendants and each of them and the said Penokee — Gogebic 

Development Company and their and each of their agents, 
177 _—s servants, and attorneys be restrained from in any manner 

whatever interfering with the retention by your petitioner of 
the one-sixth of the said royalties paid into its hands on or about 
the said fifteenth day of December, A. D. 1885, and from bringing 
any lawsuit against your petitioner for said royalties and from tak- 
ing any other or further steps in any lawsuit, if any has been begun, 
relating to said one-sixth interest in said royalties,and for such other, 
further, and additional relief as to your honors may seem meet and 
agreeable to equity and good conscience, and that upon a final hear- 
ing your petitioner may be decreed its costs in this behalf most 
wrongfully sustained. 

And your petitioner will ever pray, ete. 
THE NATIONAL EXCHANGE BANK 
OF MILWAUKEE, WIS., 
By W. G. FITCH, Cashier. 
By H. 8S. BOUTWELL, Jts Solicitor. 


HENRY S. BOUTWELL, Of Counsel. 


State or WIsconsINy, | ... . 
Milwaukee County, {°° 


W. G. Fitch, being duly sworn, on oath says that the petitioner, 
The National Exchange Bank of the City of Milwaukee, is and for 
many years last past has been a national bank, duly organized under 
the laws of the United States and doing business in said city 
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178 of Milwaukee, and that he is and for many years last past 

has been the cashier of said bank, and as such an officer of 
said bank is familiar with and has charge, so far as said bank was con- 
cerned, of the matter referred to in the aforesaid petition, and makes 
verification of said petition in behalf of said bank and as such officer ; 
that he has heard read the foregoing petition and knows the contents 
thereof, and that the same are true with the exception of those mat- 
ters and thingstherein stated to be on information and belief, and as 
to those mattersand things he believes them to be true, and he further 
swears that the said bank has exhibited the said petition in said 
court without any fraud or collusion by or between it and the com- 
plainants and the defendants in the aforesaia entitled cause or any 
or either of them, and has not exhibited its said petition at the re- 
quest of said parties or either of them, and further states that the 
said bank has exhibited its said petition with no intent but to avoid 
being sued or molested by the said parties to said suit, who are pro- 
ceeding or threatening to proceed for a recovery of said moneys from 
your said petitioner ; and further affiant sayeth not. 


W. G. FITCH. 
Subscribed and sworn to before me this twenty-fourth day of De- 


cember, 1885. 
GRANT FITCH, 
Notary Public. 


179 Exurpir “ .\.” 


Whereas on the 15th day of January, A. D. 1883, James H. Me- 
Donald, John MeKay, and Helen Moore, as parties of the first part, 
and Charles L. Colby, as party of the second part, executed a certain 
agreement, duly recorded in the registry of deeds for the county of 
Ontonagon and State of Michigan, on the 22nd day of January, 1883, 
in volume 2 of Miscellanies, on pp. 598 to 612; and whereas such 
dealings have been bad between the parties to that agreement that 
said Charles L. Colby is willing to,and hereby does, waive his right 
to claim any conveyance to himself by said first parties pursuant of 
said contract in consideration that said first parties make, executive, 
and deliver this present lease to the Penokee and Gogebic Develop- 
ment Company; and whereas said Charles L. Colby hereby declares 
that the execution and delivery by said first parties of the said lease 
to the Penokee and Gogebic Development Company is in full satis- 
faction of the agreement of said first parties with him, and in token 
whereof hereto sets his hand and seal: 

Now, therefore, this indenture, made this 25th day of May, A. D. 
1885, between James H. McDonald, of Escanaba, Michigan, an owner 
of an undivided eight twenty-fourths (,4;) interest in the premises 
hereby demised; John McKay, of Ashland, Wisconsin, an owner of 
an undivided four twenty-fourth (,*;) interest in said premises ; Helen 
Moore, of Ashland,Wisconsin, an owner of an undivided four twenty- 
fourths (,4;) interest in said premises; W. D. McIntyre, of Avison, 
Ontario, Canada, an owner of an undivided four twenty-fourths (,*;) 
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interest in said premises; Edward Asherman, of Milwaukee, 
180 Wisconsin, an owner of an undivided two twenty-fourths 

(;) interest in said premises; Gorden H. Gile, of Oshkosh, 
Wisconsin, an owner of an undivided one twenty-fourth (,),) interest 
in said premises, and George M. Wakefield, of Oshkosh, Wisconsin, 
an owner of undivided one twenty-fourth (,;) interest in said prem- 
ises, and the Penokee and Gogebic Development Company, a cor- 
oration created, organized, and existing under and by virtue of the 
oa of the State of West Virginia, party of the second part, wit- 
nesseth : 

That said first party, for and in consideration of the rents, royal- 
ties, covenants, and agreements hereinafter mentioned and contained 
on the part of the said party of the second part, its successors and 
assigns, to be had, observed, and performed, has demised and leased, 
and by these presents does demise and lease, unto said party of the 
second part, its successors and assigns, the following tract or parcel 
of land situated in the county of Ontonagon and State of Michigan, 
described as follows: 

The northeast quarter (}) of section sixteen (16), in township forty- 
seven (47) north, of range forty-six (46) west, for mining iron ore and 
such other minerals as are found mixed with iron ore, and for the 
purpose of exploring for, mining, taking out, and removing there- 
from the merchantable shipping iron ore which is or which here- 
after may be found in, on, or under said land, together with the right 
to construct all buildings, make all excavations, ditches, railroads, 
drains, wagon roads, and other improvements upon said premises 
which are or may become suitable or necessary for the mining or re- 
moving of iron ore from the premises, with the right, during the ex- 

istence of this lease, to cut ana use the timber found upon said 
181s premisesso far as may be necessary for fuel (other than smelting 

purposes) and for the construction of buildings required in the 
operation of any mine or mines found on the premises hereby de- 
mised, as also the timber required for drains, trammways, supports, 
railroads within said mine or mines or connecting said mine or 
mines with the main line or lines of railroad over or upon which 
said ore may be transported, and for furnishing suitable boarding- 
houses and other buildings requisite for the due and proper accom- 
modations of its employes, for the term of thirty (30) years from and 
after the date of this indenture. 

Said party of the second part may erect buildings, put in engines 
and machinery, build roads, and do such other things on the prem- 
ises as may be necessary or proper to carry on said mining, but all 
such engines, machinery, buildings, and other improvements shall 
form part of the realty when put up or erected: Provided, That at any 
time within the term or termination of this lease, by notice or limi- . 
tation, the party of the second part, by paying up all arrearages 
which may then be due or become due, owing or payable, to said party 
of the first part, their executors, administrators, heirs, survivors, or 
assigns, of this lease, may within said term, within sixty (60) days 
after such termination of this lease, remove such buildings, engines, 
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machinery, tramways, and rails on any track putin by said party of 
the second part, but not otherwise nor after said time. 

From and after the date hereof and until the first day of Novem- 
ber, A. D. eighteen hundred and eighty-eight, said second party shall, 
in the manner hereinafter provided, pay a royalty of forty (40) cents 

per gross ton of two thousand two hundred and forty pounds 
182 avoirdupois on all iron ore removed from said premises above 

described, and shall pay such royalty on at least ten thou- 
sand gross tons in each and every year, and in like proportion for 
any part of a year, whether such quantity is mined or not, in quar- 
ter-annual payments during said time above limited: Provided, That. 
if in any such one year or part thereof more iron ore is thus paid 
for than is actually removed in such year or part thereof the iron 
ore so paid for and not removed may be removed in any subsequent 
year or part thereof thereafter during the term of possession of said 
second party without other pavment therefor, but such iron ore so 
permitted to be removed must be in excess of the stipulation of ten 
thousand gross tons to be removed annually or in the like propor- 
tion for any part of a year, as hereinbefore mentioned. 

From and after the first day of November, A. D. eighteen hun- 
dred and eighty-eight, and thenceforth during the life of this lease, 
the party of the second part shall pay a royalty or rent of fifty (50) 
cents per gross ton of two thousand two hundred and forty (2,240) 
pounds avoirdupois on all iron ore thereafter removed from said 
premises, and from and after said day shall pay royalty on at least 
ten thousand (10,000) gross tons in each and every year during the 
term of this lease ; a in case such quantities are not mined said 
party of the second part shall, nevertheless, pay royalty on not less 
than ten thousand tons in quarter-anrual payments: Provided, That 
if in any one or more years more iron ore is thus paid for than is 
actually removed in such year or years the iron ore so paid for and 
not removed may be removed in any subsequent year during the 
continuance of this lease without other payment therefor, but such 
iron ore so permitted to be remoyed must be in excess of the stipu- 
lation of ten thousand gross tons to be removed annually, as here- 

inbefore mentioned. 
183 All mines discovered or optioned on said lands shall be in 
good faith, according to the lessee’s best judgement, worked 
up to their full paying capacity during the term of this lease. 

The party of the second part shall, on or before the fifteenth (15) 
day of each month, furnish to said party of the first part a written 
statement of all ores so removed from said premises during the pre- 
ceding calendar month, and such statements shall be certified by the 
proper agent of said party of the second part having knowledge of 
the facts and, whenever possible, shall be accompanied by duplicate 
shipping receipts of the railroad showing weights of the railroad 
company’s scales over whose tracks said iron ore shall be shipped ; 
and such statements and weights shall be used asa basis for making 
the quarterly payments herein provided, and the weight of all ore 
weighed upon the scales of said railroad company shall be deemed 
prima facie correct, but each party hereto shall at all reasonable 


a A 


120 NATHANIEL D. MOORE ET AL., &C¢., VS. 


times have the right to test the accuracy of such scales, and actual 
errors in such weight, if any, when ascertained shall be corrected in 
accounts hereunder. | 

Said second party shall pay said rent or royalty in quarter-annual 
payments, on the fifteenth (15) day of the month following the ter- 
mination of each quarter, for and upon all iron ore removed from 
said premises during the preceding quarter, at the National Exchange 
Bank, in the city of Milwaukee, or such other bank or place as the 
parties hereto shall mutually agree from time to time, and request 
said bank to place such payments when and as made to the credit 
of the party of the first part or of their agent by them in writing to 

said second party duly designated, and it is agreed that after 
184 such designation shall have been made by said first party any 

and all payments made into said bank to the credit of such 
designated agent shall be conclusively deemed to be payment thereof 
to said first party, their executors, administrators, heirs, successors, 
and assigns, until such designation shall have been formally revoked 
in writing, given said first party, and some other agent shall have 
been in like manner and form designated as the party to whose 
credit such payment shall be made at the counter of said bank. 

The party of the second part shall, in due and timely season, pay 
all taxes and assessments, ordinary or extraordinary, general or 
specific, which may be assessed or levied on said lands, iron ore, or 
improvements on said lands for and during the term of the continu-. 
ance of this lease from and after the date of the execution thereof. 

The party of the second part may at any time surrender and ter- 
minate said lease by executing and delivering unto said bank or 
said designated agent or to said party of the first part, their execu- 
tors, administrators, heirs, successors, or assigns, a written surrender 
or release thereof, in proper form for record in the office of the reg- 
ister of deeds in the county of Ontonagon, and by paying up all 
arrearages for rent or royalty that may be due or owing up to the 
time when such release takes effect, and said lease shall thereupon, 
in sixty (60) days after the delivering of such written surrender and 
payment of such arrearages, if any, of royalty or rent as aforesaid 
cease and absolutely determine. 

All mines of iron ore shall be opened, worked, and left in reason- 
ably good order and workmanlike condition at the termination of 
this lease, and said party of the second part shall not remove or im- 

pair any support, timbers, frame-works, shafts, or ditches nec- 
185 _ essary or proper for the use and maintenance of such mines 

or approaches thereto, and the rock, earth, and rubbish re- 
moved by said party of the second part shall, so far as possible, be 
dumped in such place or places as not unnecessarily to interfere with 
the future working of the mines in said lands after the termination 
of this lease. 

Said party of the second part shall have the right at all times to 
build and operate one or more railroads over or across said lands or 
any portion thereof, with a right of way one hundred (100) feet wide 
for the track that it may so build and operate, without let or hin- 
drance from said party of the first part and without paying any com- 
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pensation therefor, but such railroad shall not be so built as mate- 
rially to interfere with the mining operations carried on in said 
premises. 

Said party of the second part shall have the right and privilege 
to use the timber on said premises for purposes of doing effectively 
the mining and other work by this lease authorized, but not for fuel 
in blast or smelting purposes. 

The covenants, agreements, and conditions of this lease shall run 
with the land and shall be binding upon the successors, sub-lessees, 
and assigns of the party of the second part. 

If upon the expiration of the terms of this lease the party then 
holding the estate of the party of the second part desires a continu- 
ance of the same, said party of the first part bind themselves, their 
' heirs, assigns, executors, administrators, and successors, to extend to 
the party then holding the estate of said second party as aforesaid 
this mining lease of suid premises on the same terms as are con- 
tained in this lease in all respects except as tothe amount of royalty 

per gross ton to be paid for the iron ore mined or removed from 
186 said premises, which said royalty shall be fifty (50) cents per 

ton unless the parties thereto shall then mutually otherwise 
agree. 

Whenever and if this lease is terminated, either by notice or lim- 
itation, the party of the second part shall and will quietly and peace- 
ably leave, surrender, and vield up the said premises unto the party 
of the first part, their heirs and assigns; but if it shall so happen 
that the royalty or rent above reserved orany part thereof be selded 
or unpaid at the times or on the day above mentioned for the pay- 
ment thereof, or in case said taxes or assessments are not paid in due 
or timely season, or in case of the non-performance of any of the 
covenants made by the said party of tle second part at any of the 
times mentioned for the performance thereof, then and from thence- 
forth it shall and may be lawful for said party of the first part, their 
successors, administrators, heirs, executors, and assigns, in and to the 
said demised premises or any part thereof, in the name of the whole, 
to re-enter, uslig such reasonable force as may be necessary, and the 
same to have again, re-enter, repossess, and enjoy; and the said party 
of the second part, its successors, sub-lessees, or assigns, and all 
others, tenants or occupiers of the said premises hereby demised or 
any part thereof, thereout and therefrom utterly to expel, put out, 
and remove, and, after such re-entry has been made, this lease shall 
wholly cease and determine and thereby become null and void as it 
respects the covenants to be performed by said party of the first part : 
Provided, further, That the lease shall not be declared forfeited and 
such entry shall not be made by said party of the first part, their 
successors, assigns, heirs, executors, or administrators, for non-pay- 
ment of the royalties or rents until the expiration of ten (10) days’ 

written demand for payment of such royalty or rents which 
187 are in default shall be made by said party of the first part, 
their executors, administrators, heirs, successors, or assigns, to 
and upon said party of the second part, its successors or assigns, by 
serving said written demand upon said second party, by delivery 
16—700 
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thereof at said bank or place where said quarterly rent was payable, 
or by service thereof personally upon the party actually holding the 
estate of said party in the premises. 

The parties of the first part hereby reserve for themselves, and to 
their heirs, executors, administrators, and assigns, the right to plat 
and sell the surface land of the northeast quarter section sixteen (16), 
township forty-seven (47) north, of range forty-six (46) west for town 
lots, subject, however, to the right of said second party hereinabove 
granted to cut and remove all timber therefrom, and to mine and 
remove all minerals thereon and thereunder, and subject to the right 
of said second party to lay and construct railroad tracks over the 
same, and especially said first party agrees not in any way to inter- 
fere with the tracks and right of way of the Milwaukee, Lake Shore 
& Western railroad as now constructed over said property, and in 
case said first parties exercise the right above reserved, either by 
platting said land or selling the same for town lots, said second 
party shall thereafter be relieved from the payment of all taxes and 
assessments levied upon the land so platted and sold or any portion 
of the same. 

In witness whereof the parties hereto bave hereunto interchange- 
ably set their hands and seal the day and year first above written. 


JAMES H. McDONALD. SEAL. 

JOHN McKAY. SEAL. 

HELEN MOORE, SEAL. 

By NAT. D. MOORE, Her Attorney-in- Fact. 

188 EDWARD ASCHERMAN. SEAL. 
GORDON H. GILE. SEAL. 

GEORGE H. WAKEFIELD. SEAL. 

W. D. McINTYRE, SEAL. 


By JOHN McKAY, His Altorney-in- Fact. 
PENOKEE AND GOGEBIC DEVELOP- 
MENT COMPANY. | 
[CORPORATE SEAL.] CHAS. L. COLBY, President. 
CHAS. L. COLBY. — [SEAL. | 


HOWARD MORRIS, 
JOSEPH L. COLBY, 
As to all but W. D. McIntyre, Penokee and Gogebic Develop- 
ment Company, and Charles L. Colby. 


HOWARD MORRIS, 
JOSEPH L. COLBY, 
As to Penokee and Gogebic Development Company, W. D. 
McIntyre, and C. L. Colby. 


Attest: EDWIN H. ABBOTT, Secretary. 
189 SratTe or WIsconsIn, Ls 
County of Milwaukee, { °°’ 


On this 26th day of May, A. D. 1885, personally appeared before 
me the above-named James H. McDonald, John McKay, Nat. D. 
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Moore, Edward Aschermann, Gordon H. Gile, and George M. Wake- 
field, to me severally known to be the persons described in and who 
executed the foregoing instrument, and the said James H. McDonald, 
Join MeKay, Edward Aschermann, Gordon H. Gile, and George 
M. Wakefield severally acknowledged the same, and said Nat. D. 
Moore acknowledged that he executed the same as the free act and 
deed of said Helen Moore and as the free act and deed of himself, 
as well, individuaily as the attorney-in-fact of said Helen Moore. 

Witness my hand and notarial seal the day and year first above 
written. 

[ SEAL. | HOWARD MORRIS, 
Notary Public, Milwaukee County, Wis. 


190 Srate or WISCONSIN, | 
“4 e . SS - 
County of Milwaukee, § 


On this first day of June, A. D. 1885, personally appeared befere 
me Charles L. Colby, Edwin H. Abbot, and John McKay, who, 
being first by me severally duly sworn, did depose and say, the said 
Charles L. Colby and Edwin H. Abbot, that they were, respectively, 
president and secretary of the Penokee and Gogebic Development 
Company, and that the seal of said company was attached hereto by 
authority of said company, and they acknowledged the execution 
hereof to be the free act and deed of said company. 

I further certify that Charles L. Colby acknowledged the execu- 
tion hereof to be his free act and deed for himself individually, and 
that said John McKay acknowledged the execution hereor to be the 
free act and deed of said W. D. MelIntyre, and of himself as attor- 
nev-in-fact of said McIntyre; and I do further certify that said 
Charles L. Colby, Edwin H. Abbot, and John McKay, who subscribed 
the foregoing instrument, are severally personally known to me. 

Witness my hand and notarial seal the day and year above 
written. 

[SEAL. | HOWARD MORRIS, 
Notary Public, Milwaukee County, Wis. 


191 & 192 Order. 


In the Circuit Court of the United States for the Sixth Circuit, 
West. District of the State of Michigan, Northern Division. In 
Chancery. 


CurisTINA CrRAwForD et al., Complainants, 
v. 
N. D. Moore et al., Defendants. 


The National Exchange Bank of Milwaukee has leave to file the 
petition hereto annexed in the above-entitled cause and to be made 
a party therein for the purposes in said petition stated, and it is 
hereby ordered that the filing of said petition shall be the entry of 
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appearance of said National Exchange Bank in said cause and 
shall be the pleading of said bank therein. 
Dated December 26th, 1885. 
| S. L. WITHEY, 
District Judge. 


Due service of a copy of the within acknowledged this 4th day of 


January, A. D. 1886. 
BALL & HANSCOM, Attorneys. 


193 Complainants’ Petition.. Filed Nov. 8, 1886. 


In the Circuit Court of the United States for the Sixth Judicial 
Circuit, Western District of Michigan, Northern Division. In 
Chancery. 


CHRISTINA CRAWFORD, MAry ANN Monrog, and Joun D. Monroe, 
by Their Friend, Claudius B. Grant, Complainants, 
. 
W. D. Moore and He_ten Monror, Defendants. 


To the honorable judges of said court: 

Your petitioners, the complainants in the above-entitled suit, re- 
spectfully represent that said cause was brought to a hearing at 
Marquette, in the State of Michigan, before said court, on testimony 
taken out of court by commission and deposition at a regular 
term of said court continued and held in the month of July last, 
Hon. George R. Sage, a district judge of the United States, presid- 
ing; that after listening to the argument of said suit by the solic- 

itors and counsel for the respective parties said judge took the 
194 same under advisement and announced that he would con- 

sider the same in conjunction with the Hon. Howell E. Jack- 
son, United States circuit judge of said cireuit in Cincinnati, Ohio, 
and that an opinion would be rendered therein by said judges in 
conjunction ; that on or about the 25th day of September 1856, an 
opinion was filed in the said court and cause, written by the said 
Hon. George R. Sage, concurred in by the said Hon. Howell E. 
Jackson, in favor of the complainants in said cause and against, the 
defendants therein, whereby the land in dispute in this suit was 
awarded to and decided to belong to the complainants therein, and 
by which opinion it was directed that a decree should be made for 
a conveyance to complainarts, as prayed for in said bill, and for 
rents and profits of the land in question in said suit from the date 
of filing the original bill in the State court from which this cause 
was removed on the application of the defendants, and that against 
the amount of said rents and profits the sum of two hundred and 
forty dollars, being the amount of a certain promissory note, should 
be deducted ; that no decree under said opinion and decision has as 
yet been drafted, settled, or filed. 

Your petitioners refer to the proceedings in said cause and all of 
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them on file in this court and make the same a part of this petition 
and pray for leave to read the same on the hearing hereof; that on 
the 26th day of December, 1885, the National Exchange Bauk of 
Milwaukee, in the State of Wisconsin, a citizen of Wisconsin and a 
bank- Tm sete organized and existing under what is known as 
the national bank act, filed its intervening petition in this suit, and 

that on the 26th day of December, 1885, the Hon. 8. L. Withey, 
195 then one of the judges of said court, entered an order upon 

said petition of said bank and in said cause, acopy of which 
is hereto attached, marked “ Exhibit B,” and made a part hereof, 
and that in and by said order said judge directed that said bank 
should be made a party in said cause for the purposes in said inter- 
vening petition stated, and that the filing of said intervening peti- 
tion should be the entry of appearance of the said bank in the said 
‘cause and a pleading of said bank therein; and your petitioners 
aver that said intervening petition was duly filed in said cause under 
said order, and that the said bank thereby became a party in and 
to the same; and your petitioners further aver that on said last- 
named date, to wit, the 26th day of September, 1885, the said court 
granted a further order, as prayed for in said intervening petition of 
said bank, acopy of which said order is hereto attached, marked 
“ Exhibit A,” and made part hereof; and your petitioners further 
represent that in accordance with the last said order copies of said 
petition marked “ Exhibit A” and of said orders marked “ Exhibits 
B and C” were duly served upon the defendants in said cause and 
upon these petitioners, the said complainants in said cause, in ac- 
cordance with said order. 

Your petitioners represent that neither your petitioners, the said 
complainants, or either of them have, and upon information and be- 
lief that neither of the said defendants has, filed any answer or plead- 
ing to said intervening petition or taken any issue thereon to this 
day, and that both the said complainants and said defendants are 
in default thereof. These petitioners represent in this behalf that 
the facts in said intervening petition are true as therein stated, and 

that these petitioners did not intend to answer said petition, 
196 but to confess the same, and, as petitioners verily believe, said 

defendants also intended to confess the same and by their in- 
action have done so; and your petitioners are advised and be- 
lieve that at the time of the hearing of this suit hereinbefore men- 
tioned said intervening petitioner was entitled to and ought to have 
had the relief prayed for in its intervening petition by confession or 
default. 

Your petitioners further show that in and by said order marked 
“ Exhibit C” said judge ordered and commanded the said complain- 
ants and the said defendants in said suit and each of them to show 
cause, if any they or either of them had, before one of the judges of 
of said court, at chambers, in the city of Grand Rapids, State of Mich- 
igan, on the second day of March, 1886, at the hour of ten o’clock 
in the forenoon of said day, or as soon thereafter as counsel could be 
heard, why an order should not be entered in this suit directing said 
intervening petitioner to pay into said court during the continuance 
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of said suit and until final disposition of the same all the royalties 
which were in its possession or which might thereafter be paid to it 
as depository claimed by the said defendants under the lease men- 
tioned and set forth in said intervening petition; and the court 
therein further ordered that complainants and defendants in this 
suit be restrained in the then meantime from any and all interfer- 
ence with the retention by said intervening petitioner of the said 
royalty so claimed by the said defendants which were at that time 
in the possession of the intervening petitioner or which might 
thereafter come into its possession as such depository, and that s: aid 
restraining order should be continued in force until such time as 
said order to show cause could be fully heard and determined by 
said court. 
197 And your petitioners further show unto your honors that said 
intervening petitioner, by its attorney, H. S. Boutelle, duly ap- 
peared in said Grand Rapids pursuant to the terms of said order on 
the second day of March, 1886, at ten o’clock in the forenoon of that 
day, and that the said complainants and defendants, by their solicit- 
ors and counsel, respectively, also appeared at said time and place 
ready to argue and for the purpose of arguing the said suit and all 
the matters involved therein before the Honorable John Baxter, 
then one of the judges of said court, but that said suit was not ar- 
gued and determined then and there for the reasons to be stated ; 
that the said Boutelle brought to the attention of the court the mat- 
ter of said intervening petition and of said order to show cause, and 
that the said judge thereupon expressed the opinion verbally that 
said suit had not been properly removed by defendants from the 
State court of Michigan, wherein the same had been originally 
brought by the complainants, and for that reason refused to hear 
argument in said suit in any branch of it; that no order whatever 
in said suit or in any branch of it was entered in said court at that 
time or at that term, whereby these petitioners aver that said re- 
straining order remained and continued in full force and effect ; that 
notwithstanding the premises said suit and all parts and branches 
thereof remained pending in the said Federal court, and that iu the 
month of July, 1886, at Marquette, in the State of Michigan, said 
suit came on duly to be heard, as hereinbefore stated, with the con- 
sent of all parties hereto. 
Your petitioners further aver that by reason of the premises at 
the hearing of said suit at Marquette the intervening petitioner was 
and remained a party to said suit, and was entitled to the re- 
198 lief prayed for in said petition as against the other parties to 
said suit. Your petitioners further show, upon information 
and belief, that said bank believed, as it had a right to believe, that 
the allegations of its petition were admitted and confessed by all par- 
ties to the suit, and that on the final determination of the suit the 
prayer of the petition would be granted as of course and incorpor- 
ated intothe final decree. Your petitioners further allege that it was 
and is of great importance to them and for the protection of their 
rights that the prayer of said intervening petition should be granted, 
and that they supposed it would be granted, and in this bebalf they 
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further allege that the defendant, Helen A. Moore, has, as your peti- 
tioners are informed and believe, no property whatever within the 
jurisdiction of this court, and that, as your petitioners are informed 
and believe, she has no property anywhere sufficient in amount to 
make her answerable or responsible for the amount of royalties 
which are the rents and profits in the hands of said intervening 
petitioner as depository under said lease at the time of the render- 
ing of said opinion, which amount was then as your petitioners are 
informed and believe, about the sum of $15,000. Your petitioners 
have made inquiries as to the amount of rents and profits which 
will probably be paid to said intervening petitioner as depository 
arising out of the one-sixth undivided interest in land covered by 
this suit, and on such inquiries and investigation allege it to be true 


that the royalties likely to be so paid and deposited for the present 


year and for the next ensuing four years will be the sum of not less 
than $80,000, and that without an order and decree of this court in 
this suit providing for the preservation of said royalties, should the 

decree ordered herein be appealed from by the defendants, 
199 the whole of said amount of money is likely to be lost to your 

petitioners on account of the pecuniary irresponsibility and 
want of property and assets of the said Helen A. Moore, she hold- 
ing the legal title of said one-sixth undivided interest in said prop- 
erty and claiming the right to receive all of the said royalty belong- 
ing thereto. 

Your petitioners further show that said royalties are paid under 
lease for ore taken out of the land in litigation, and that each vear 
during the continuance thereof an enormous amount of said ore will 
be removed, the amount removed and to be removed the present 
year being, as your petitioners are informed and believe, about 240,000 
tons, and the amount likely to be mined and removed within the 
next four vears being, as your petioners are informed and believe, a 
like or greater amount in each year, and that the resu!t of not pre- 
serving, in the manner hereinafter mentioned, to your petitioners 
said royalties may be to leave your petitioners, should the decree to 
be rendered herein be appealed from and said decree be affirmed in 
the supreme court, with property worth little or nothing in conse- 
quence of such removal of ore; that your petitioners desire and be- 
lieve that they are entitled on the settlement of the decree‘to be filed 
here under said opinion to have retained for them by said interven- 
ing petitioner pending the appeal or paid into court by it in this 
suit, if appeal shall be taken, all royalties now in the hands of said 
intervening petitioner arising out of the one-sixth interest in land 
in controversy in this suit, together with all such royalties that shall 
in the future come into the hands of said intervening petitioner 
pending the proceedings on appeal from the decree to be rendered 

herein. 
200 Your petitioners further show that early in the month of 
September, A. D. 1886, and after the hearing and submission 
of this suit in manner aforesaid, without any notice whatever to 
your petitioners or their solicitors or counsel and without, as your 
petitioners are informed and believe, any notice whatever to said 
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intervening petitioner or its solicitor or counsel, the solicitors for the 
defendants, Nathaniel D. Moore and Helen A. Moore, wrongfully 
procured and had entered an order, in the month of September, 
1886, in this court, at Marquette, vacating the order to show cause, 
and the restraining order, dated December 26th, A. D. 1885, and 
without the consent or knowledge of your petitioners or of the said 
bank ; and your petitioners allege that said action was had and ob- 
tained without any notice or knowledge whatsoever on the part of 
your petitione”., as before alleged, and that the fact that said order 
was obtained and entered only came to the knowledge of your peti- 
tioners on the eighth day of October, 1886; and your petitioners 
allege, on information and belief, that knowledge of said order was 
received by said intervening petitioner on, and not before, that date; 
and your petitioners annex hereto, in proof of said want of notice 
and knowledge on the part of said intervening petitioner, the affi- 
davit of the said H.S. Boutelle. 

Your petitioners further show that said wrongful order aforesaid 
was obtained, not from the judge who heard this suit as aforesaid, 
nor from the Hon. Howell E. Jackson, who took partin the decision 
of the suit, but from the Hon. Henry F. Severns, one of the judges 
of this court, holding a term thereof at said Marquette, 
who was then unaware and was not advised by counsel for 
said defendants that said order, Exhibit “B,” had been made 
in said suit and was then in full force, as your petition- 

ers are informed and believe; and your petitioners fur- 
201 ther represent unto your honors that within a short time 

after the procuring of said wrongful order as aforesaid, to 
wit,on or about the twentieth day of September, A. D. 1886, the 
said Helen A. Moore began a suit at law in the circuit court for the 
county of Milwaukee and the State of Wisconsin against the said 
National Exchange Bank, intervening petitioners as aforesaid, to 
recover against said bank all the royalties retained by it under the 
former order of said court arising out of the one-sixth interest in- 
volved in said suit and decided to belong to your petitioners as afore- 
said, which suit is still pending. A copy of the summons and com- 
plaint in said action is hereto attached, marked “ Exhibit D,” and 
made part hereof. And your petitioners further aver that they fear 
that unless this court will grant to your petitioners the relief here- 
inafter prayed for, and require said royalties to be paid into this 
court or otherwise preserved for your petitioner pending the final 
disposition of this cause, that the said bank will be required to pay 
said royalties to the said Helen A. Moore, and that the same will be 
wholly lost to your petitioners for the reasons aforesaid. And, fur- 
ther, your petitioners aver that they have good reason to believe, 
and do believe, that, unless restrained by the order of this court, the 
said Helen A. Moore will, when other royalties are paid to said 
bank as depository under suid lease, sue for and collect the same, 
and that the same will be wholly lost to your petitioners for the 
reasons aforesaid. 

Considering the premises, your petitioners pray— 

First. That your honors issue an order,.directed to the defendants 
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in this cause, their attorneys, solicitors, and agents, and each and 

every one of them, prohibiting and forbidding them to take 
202 ~=part in the settlement of the decree in this cause and from 

taking any steps toward appealing the same after the settle- 
ment of the decree, and from taking any steps whatever in this 
cause, before or after decree is settled or filed therein, until said suit 
brought as aforesaid against said bank for recovery of said royalties 
in said circuit court for Milwaukee county is first discontinued and 
dismissed and proof thereof furnished to your honors. 

Second. That the defendants show cause before ,at cham- 
bers in the ,on the — day of , 1886, at — o’clock in the 
, Why an order should not issue restraining them and each of 
them from bringing any suit or proceedings at law or in equity in 


any court for recovery of said royalty or from interfering in any 


way with the retention of said royalties by said bank until the de- 
cree in this suit shall have been settled and filed. 

Third. That said order, so wrongfully obtained as aforesaid, may 
be set aside and resigned, and that the intervening petition of said 
bank and the orders made thereon, hereinbefore recited, stand and 
remain in as full force and effect as if said wrongfully rescinding 
order had never been made until the further order of the court. 

Fourth. And for such other or further relief as to your honors 
may seem meet and proper in the premises. 

CHRISTENA CRAWFORD, 
MARY ANN MONROE, 
JOHN D. MONROE, 

By their next friend, CLAUDIUS B. GRANT. 


203 Western District or MICHIGAN, ss: 


T. L. Chadbourne, being by me duly sworn, says that he is the 
counsel of the parties complainant named in the cause above en- 
titled, and that he has read and knows the contents of the foregoing 
petition by said parties complainant subscribed; that he has per- 
sonal knowledge of the facts occurring in the litigation set up in 
said petition and the parties complainant have not sach knowledge; 
that he is authorized to verify this petition in their behalf, and that 
the contents therein are true, except as to those matters set up in 
said petition on the information and belief of the petitioners, and 
that as to such matters he believes the petition to be true. 


T. L. CHADBOURNE. 


Western District oF MICHIGAN, 88: 


Claudius B. Grant, being duly sworn, says that he is one of the 
solicitors of the parties complainant and named in the cause above 
entitled, and that he has read and knows the contents of the forego- 
ing petition by said parties complainant subscribed; that he has 
personal knowledge of the facts occurring in the litigation set up in 
said petition and the parties complainant have not such knowledge ; 
that he is authorized to verify this petition in their behalf, and that 
the contents therein are true, except as to those matters set up in 
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said petition on information and belief, and that as to such matters 
he believes said petition to be true. : 


C. B. GRANT. 


Subscribed and sworn to before me this sixth day of as 
1886. eae 
T. F. GIDDINGS, 
Clerk Circuit Court, Kalamazoo County, Mich. 
204 Exursirt “ B.” 


' Order. 


In the Circuit Court of the United States for the Sixth Circuit, 
Western District of Michigan, Northern Division. In Chancery. 


CHRISTINA CRAWFORD et al., Complainants, 
. 


N. D. Moore et al., Defendants. 


The National Exchange Bank of Milwaukee has leave to file the 
petition hereto annexed in the above-entitled cause and to bea 
party therein for the purposes in said petition stated; and it is ; 
hereby ordered that the filing of said petition shall be the entry of ‘ 
appearance of said National Exchange Bank in said cause and shall 
be the pleading of said bank therein. 

Dated Grand Rapids, December 26th, 1886. 

S. L. WITHEY, 
District Judge. 


205 Exursit “ C,” 
Order to Show Cause and Restraining Order. 


In the Circuit Court of the United States for the Sixth Circuit, 
Western District of Michigan, Northern Division. In Chancery. 


CHRISTINA CRAWFORD et al., Complainants, 
v. 
N. D. Moors et al., Defendants. 


On reading the petition of the National Exchange Bank of Mil- 
waukee, intervening petitioner herein, and now filed in said cause, it 
is hereby ordered that Christina Crawford, Mary Ann Monroe, and 
John D. Monroe, by their next friend, Claudius B. Grant, complain- 
ants in the above-entitled cause, and Helen Moore and N. D. Moore, 
defendants in the above-entitled cause, and each of them, show cause, 
if any they or either of them bave, before one of the judges of said 
court at chambers, in the city of Grand Rapids and State of Mich- 
igan, on Tuesday, the second day of March, 1886, at the hour of ten 
o'clock in the forenoon or as soon thereafter as counsel can be heard, 
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why an order should not be entered in the above-entitled action di- 
recting the National Exchange Bank of Milwaukee to pay into this 
court, during the continuance of said cause and until the final dis- 
position of the same, one-sixth of all royalties now in its 
206 possession or which may hereafter be paid to it as depository 
under the lease mentioned and set forth in its petition filed 
in said cause. 

It is further ordered that the said N. D. Moore, Helen Moore, 
Christina Crawford, Mary Ann Monroe, John B. Monroe, Claudius 
B. Grant, be restrained, and each of you are hereby restrained, from 
any and all interference with the retention by said National Ex- 
change Bank of Milwaukee of one-sixth of said royalties claimed 
by said Helen Moore now in its possession or which may hereafter 
come into its possession as depository under said lease until the 


‘ above order to show cause can be heard and determined, and that 


a copy of this order and of said petition be served upon each of the 
parties aforesaid within ten days from the date of this order person- 
ally or upon their solicitors. 


Grand Rapids, December 26th, 1885. 
S. L. WITHEY, 
District Judge. 


Exurisit “ D.” 


Summons. 


STATE OF WISCONSIN : 
Circuit Court, Milwaukee County. 


Herten Moore, Plaintiff, 
v. 
Tue Nationa, ExcuHance Bank, Defendant. 


To the said defendant : 
You are hereby summoned to appear within twenty days after 
the service of this summons, exclusive of the day of service, 
207 and defend the above-entitled action in the court aforesaid ; 
and in case of your failure so to do judgment will be ren- 
dered against you according to the demand of this complaint, of 
which a copy is herewith served upon you. 
JENKINS, WINKLER, FISH & SMITH, 
Plaintiff’s Attorneys, 
P. O. Address, 401 East Water Street, Milwaukee, Wis. 
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Circuit Court of Milwaukee County. 


Heten Moore, Plaintiff, 
v. 
Tue NATIONAL ExcuanGce Bank, Defendant. 


The plaintiff complains and alleges— 

First. That the defendant is a corporation duly organized and ex- 
isting under the banking laws of the United States of America, 
doing business at the city of Milwaukee, in the State of Wisconsin. 

For a first cause of action, prior to the 24th day of July, 1886, the 
defendant received to the use of this plaintiff the sum of six thou- 
sand eight hundred fifty-four and ;°, dollars, and, upon request, 
refused to pay the same over to this plaintiff. 

For a second cause of action, that prior to the twentieth day of 
September, 1886, the defendant received to the use of this plaintiff 
the further and other sum of eight thousand three — fourteen and 
joo dollars; that the plaintiff demanded payment of said last-men- 
tioned sum of money from the defendant, and that payment was 
refused. 

Wherefore the plaintiff demands judgment against the defendant 

for the sum of fifteen thousand one hundred sixty-nine and 
208 +3, dollars and interest on $6,854.62 from July 24th, 1886, 

and interest upon $8,314.41 from this date, besides the costs 
of this action, to be taxed. 

September 20th, 1886. 

JENKINS, WINKLER, FISH anp SMITH, 
Attorneys for Plaintiff. 


MILWAUKEE Counry, 88: 


A. A. L. Smith, being duly sworn, says that he is a member of the 
firm of Jenkins, Winkler, Fish & Smith, the attorneys for the plain- 
tiff herein ; that the foregoing complaint is true, to his own knowl- 
edge, except as to the matters therein stated upon information and 
belief, and as to those matters he believes it to be true: that the rea- 
son why the foregoing verification is not made by the plaintiff is 
because she is not within the county of Milwaukee, where the action 
is pending and where plaintiff’s attorneys reside. Affiant further 
says that such knowledge is derived from conversations with the offi- 
cers of the defendant and agent of the plaintiff. 

A. A. L. SMITH. 


Subscribed and sworn to before me this twentieth day of Septem- 
ber, 1886. 
CHARLES F. WILD, 
Notary Public, Milwaukee County, Wisconsin. 
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209 Deposition of Henry 8. Boutell. (Filed Nov. 8, 1886.) 


UnitTeD STaTEs OF AMERICA, a: 
Northern Division of the Western District of Michigan, § ° 


In the Circuit Court of the United States for the Sixth Judicial Cir- 
cuit of the Northern Division of the Western District of Michi- 
gan. In Equity. 


CurIsTINA CRAWFORD et al., Complainants, 
v. 
N. D. Moore et al, Defendants. 


STATE OF ILLINOIS, rae 
County of Cook, nae 


Henry S. Boutell, being duly sworn, says that he is a resident of 
the city of Chicago, county of Cook, and State of Illinois; that he 
is attorney and solicitor for the National Exchange Bank, of the 
city of Milwaukee and State of Wisconsin, in a certain intervering 
petition filed by said bank in the above-entitled cause; that he had 
no notice and, as he is informed and believes, said bank had no 
notice of a certain order entered in said cause at a term of court 
holdea at Marquette, in the State of Michigan, on the tenth day of 
September, A. D. 1886, which order provided that the order thereto- 
fore entered in the matter of said intervening petition, directing the 

defendants in said cause to show cause why the prayer of said 
210 petition be not granted and restraining them from prosecut- 

ing the said bank in any suit at law to recover moneys de- 
posited with said bank, being rentals of the property involved in 
said litigation, be vacated ; that the first knowledge that he obtained 
of said vacating order and, as he is informed and believes, the first 
knowledge that said bank obtained of the same was on, to wit, the 
ninth day of October, A. D. 1886; and affiant further says that the 
suid Helen Moore, one of the defendants in the above-entitled cause, 
instituted her action at law against said bank on the twentieth day 
of September, 1886, in the circuit court of Milwaukee county, State 
of Wisconsin, to recover from said bank the moneys held by it as 
royalty or rental accruing on the interest in said lands involved in 
the above-entitled cause, which said suit is still pending and unde- 
termined ; and affiant further says that said bank has at all times 
since the time of its intervening petition herein been and now is 
ready and willing to abide by the decree of this honorable court in 
the premises, and has at ail times since said time held and now 
holds all sums of money paid to it, as set forth in said petition, for 
the purpose of abiding by such decree whenever and if made; and 
affiant further says that said bank stands upon its petition aforesaid 
and relies upon its standing in this court as a defence to the action so 
as aforesaid brought against it in said circuit court for Milwaukee 
county, and that the issues involved in said action can be wholly de- 
termined in this cause and are necessarily involved herein. 


HENRY 8S. BOUTELL. 


“ nana Ane Be et ae ime ime 


Se" ee tee 
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Subscribed and sworn to before me November third (8rd), A. D. 
1886. 
[ SEAL. ] JESSE B. BARTON, 
Notary Public. 


211 Finding by Judge Sage. Filed Sept. 26th, 1886. 
Circuit Court of the United States, Western District of Michigan, 
Northern Division. In Equity. 


CHRISTINA CRAWFORD, MARY ANN Mownrog, and Joun D. Monroe, 
by Their Friend, Claudius B. Grant, Complainants, 
t’. 
NATHANIEL D. Moore and Heten Moore, Respondents. 


The bill is filed to compel the conveyance to the complainants, 
the widow and minor children of John Monroe, deceased, of the 
undivided one-sixth part of one hundred and sixty acres of mineral 
lands situated in Ontonagon county, Michigan, and located and 
entered by the respondent, Nat. D. Moore, upon whose application 
the patent was issued from the State !and office at Lansing in Jan- 
uary, 1875, to James H. McDonald and John McKay, who furnished 
the purchase-money under an arrangement or understanding that 
Moore was to have an undivided interest in consideration of his 
services in exploring the land and discovering upon it indications 
of iron ore. The arrangement was altogether oral. One witness 
testifies that it was reduced to writing and signed, but this is denied 
by the parties to it, and his testimony does not contain any definite 

statement of the contents of the writing. The arrangement 
212  wasso loose and indefinite in its terms that, aside from any 

objection resting on the statute of frauds, it would not have 
warranted a decree for specific performance. Whether Moore was 
to have one-third or one-fourth interest in the lands does not clearly 
appear. There seems to have been nothing more than a mutual 
understanding that McDonald and McKay would do “what was 
right,” having reference to a recognized custom to give to “ex- 
plorers”” one-fourth, one-third, or, in some cases, one-half interest in 
the lands located by them. 

On the 18th day of October, 1875, Moore, who was then unmar- 
ried, executed and delivered to Jolin Monroe a deed in fee simple, 
witl covenant of seizen, against incumbrances, and of general war- 
ranty, for an undivided one-sixth interest in said lands, and the 
deed was duly recorded December 20th, 1875. The consideration 
for this déed was two hundred and fifty dollars, of which Mon- 
roe paid ten dollars in cash and for the residue gave his promissory 
note to Mr. Moore, payable one year after its date. 

At the time of the execution of this deed Moore told Monroe that 
he had not received his deed from McDonald and McKay, but 
expected to receive it, and that it was probably made out then. 

In 1875 or 1876, at what precise date does not appear, a deed 
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from McDonald and McKay and their wives to Moore for an undi- 
vided one-third interest in the land was drawn, signed by McKay, 
and left by him with a Mr. Viele under instructions not to deliver 
it to Moore without orders from him, McKay. This deed was not 
signed by Mrs. McKay, and it is not clear that it was executed by 
McDonald and wife, although it is a fair inference that it was, but 
McDonald directed McKay not to deliver the deed to Moore until he 
had heard further from him. 
213 No further directions were ever given. Moore was indebted 
to McDonald, whose intention it was to keep back the deed 
until he was paid. He had no knowledge of the drawing of the 
deed nor of its partial execution. Jt was never delivered to him, 
and the testimony is that it has been lost, or rather that Viele (who is 
not a witness) stated that he had lost it. 

In December, 1880, McDonald and McKay conveved an undivided 
one-third interest in the land to the respondent, Helen Moore, wife 
of the respondent, Nat. D. Moore. This conveyance was made at 
Moore’s request in discharge of the original arrangement or under- 
standing, no consideration excepting one dollar passing at the time. 
Mrs. Moore was not present at the time of the execution of this deed, 
but she had been informed by her husband that it was to be made 
to her, and had full notice of his deed to Monroe. Moore did not 
have the deed made to himself because of his deed to Monroe, who 
died intestate, in Colorado, in August, 1878, and because he had 
learned that that deed had been recorded, and, as he himself testi- 
fies, he expected that Mrs. Monroe would make trouble. 

The complainants aver in the bill that MeDonald and McKay 
held the legal title to the lands, one undivided third thereof, in trust 
for Moore under an arrangement made by and between.them and 
Moore at or before the time when they acquired their title, and that 
in order to execute said trust and vest the title to his third in Moore 
they, with their wives, at some time between January, 1873, and 
March, 1881, executed and delivered to him at his request a deed of 
conveyance therefor; that said deed was suppressed or destroyed by 

Moore and wife, who also procured the deed to Mrs. Moore, 
214 = for the purpose of cutting out complainants’ title to said one 

undivided sixth of said land. ‘The prayer of the bill is that 
Mrs. Moore be compelled to convey to them the one undivided sixth 
of said lands in the proportion to which they are entitled as heirs 
of Monroe, and for such other and further relief as may seem meet 
and proper. , 

By amendment the complainants allege and charge that said con- 
veyance by McDonald and McKay and their wives to Mrs. Moore 
was made at the instigation of Moore, with intent and purpose to 
defraud complainants out of the estate conveyed by Moore to Monroe, 
by lodging the apparent legal title in her, but for his benefit or use. 
They charge that in equity and good conscience the transaction is 
as if the conveyance had been made direct to Moore, and that he 
and his wife are estopped by his conveyance to Monroe from assert- 
ing or claiming any title to said one undivided sixth, the title to 
which is in them by virtue of the premises. ‘They further allege 
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that Moore was unmarried when he made his conveyance to Mon- 
roe, and that Mrs. Moore took the conveyance to her, for which she 
paid no consideration, with full notice and knowledge of complain- 
ants’ right under the deed from Moore to Monroe. 

Counsel for respondent insist that the complainants have failed 
to make out the case stated in the bill, which they contend rests 
upon the averment of a trust in McDonald and McKay in favor of 
Moore, its execution by making and delivering to him a deed, after- 
wards suppressed or destroyed, whereby and by reason of Moare’s deed 
to Monroe the legal title toan undivided one-sixth interest passed to 
the complainants, and that inasmuch as the proof negatives the 
averment the bill must be dismissed for want of averment to support 

the case attempted to be made from the proofs at the hearing. 
215 The rule that the proof and the pleading must correspond 

is a familiar one, but it is to be applied equitably and not 
rigidly, especially when it is appealed to on behalf of a party hav- 
ing all the time of the progress of the cause the facts in full posses- 
sion, and therefore not misled by a pleading, which, although inac- 
curate or mistaken as to some of the details, yet contains averments 
sufficient tosupport a claim for the relief prayed for. Texas v. Har- 
denberg, 10th Wallace, 68, cited by defendant's counsel, is in point. 
There it was asserted on behalf of the defendant that upon the bill, 
which was for an injunction to restrain the defendant from asking 
payment of certain bonds of the United States belonging to the com- 
plainant, but in the possession of the defendant, he could in no event 
be held to account for the proceeds of the bonds, the prayer of the 
bill being only for relief by injunction against receiving payment of 
the bonds or coupons and by decree for delivery of them specifically 
to the complainant. Chief Justice Chase in his opinion said it was 
plain enough that the principal object of the bill was to prevent the 
collection of the bonds by the defendant and to compel the surren- 
der of them to the State of Texas, but that there were averments and 
interrogatories looking tothe proceeds as well as to the bonds them- 
selves. 

Admitting that the allegations and interrogatories did not assert 
the right of the complainant to the proceeds with absolute directness 
and distinctness, he adds: 

“The bill might have been better drawn, but we think it would 
savor of extreme technicality to refuse to see in the bill enough re- 
lation to the proceeds of the bonds to warrant relief in this respect 

under the general prayer.” 
216 So in this case the main object of the bill is to enforce the 
alleged trust by compelling a conveyance from the fraudu- 
lent grantee of the trustees, but there is enough in the bill and the 
amendment to warrant relief without reference to the trust if the 
averments are sustained by the evidence. 

It is next urged on behalf of the defendants that Moore’s deed to 
Monroe did not vest in him any equitable interest in the land for the 
following reasons : 

1. Because of the failure to prove a written agreement between 
Moore and McDonald and McKay for Moore’s interest, and therefore 
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Moore had no equity which he could convey to Monroe. Section 
6179, Howell’s Statutes of Michigan, provided that no trust or power 
over or concerning lands or in any manner relating thereto shall be 
“created, granted, assigned, surrendered, or declared unless by act 
or operation of law or by deed or conveyance in writing, subscribed 
by the party creating, granting, assigning, surrendering, or declaring 
the same or by some person thereunto by him lawfully authorized 
by writing.” 

This proposition of law is undoubtedly correct. 

2. Because section 5569 of Howell’s Statutes provides that no trust 
shall result from the payment of the consideration by one person for 
a grant made to another. 

But, independent of the statute'‘and under the general doctrine of 
resulting trusts, no trust resulted in favor of Moore from the fact of 
his purchasing the lands and taking the title in the name of McDon- 
ald and McKay. Aside from the consideration suggested, that he 
waived his equity, if he had any, by himself causing the patent to 

be issued to them, his services in exploring the land formed 
217 ~—sino part of the consideration of the deed from the State. That 

was exclusively a money consideration, wholly furnished by 
the grantees. Moore had nothing but an oral agreement for an in- 
terest in the land in consideration for his services. Even conced- 
ing that his communication to McDonald and McKay of his dis- 
covery of indications of ore was part performance, the agreement, 
it has been stated, was too indefinite to be enforced. 

That if Monroe acquired no equities in the land by his deed, if 
McDonald and McKay held the land free from all equities and in- 
cumbrauces, their grantee, Mrs. Moore, will so hold it, regardless of 
notice or want of consideration; that the fact of her being mar- 
ried and being the wife of Moore does not affect her title. Conced- 
ing that she paid nothing for the land, that she was fully advised of 
all the contract relations existing between her husband and Monroe, 
and that she took the title at her husband’s request, her position is 
as secure and her title as free and perfect as though she were a bona 
fide purchaser for value; that, construed in the most favorable light 
for complainants, Mr. Moore has simply been substituted in the place 
of McDonald and McKay, and can be held to no other or different 
trust than that of her grantors. 

This is admirably put, but to get at the real question it is neces- 
sary to take into consideration certain other facets developed by the 
testimony in connection with those above: 1. That Monroe by his 
deed acquired a strong equity against Moore, who was bound by his 
covenant to acquire the title if he could do so, not for the benefit of 
his wife, but for Monroe’s benefit. 2. That McDonald and McKay 
waived the statute of frauds (which lays it out of this part of the 
case, so far as everybody else is concerned), and waived also all 

defects in the agreement (which put an end to them), either 
218 of which, as they testify, they never thought of relying upon 
against Moore’s claim, which, in the spirit of their under- 
standing, that they were to do “what was right,” they fully recog- 
nized, and, as soon as he had settled his indebtedness to McDonald, 
18—700 
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were ready and willing to convey to him his one undivided third 
interest in the land. 

3. That Moore thereupon, for the purpose of defrauding Mon- 
roe’s heirs (leaving out for the present whether the sale to Monroe 
has been rescinded), suggested to McDonald and McKay that the 
conveyance for the consideration moving from him be made to his 
wife, and that they, as it was a small matter to them whether they 
decided it to him or to her, so McKay testifies, and on account of 
their agreement with him, so McDonald testifies, at Moore’s request, 
made for the reason that his deed to Monroe had been recorded, that 
Monroe was dead, and they expected that Mrs. Monroe would make 
trouble, so Monroe testifies, made the conveyance to Mrs. Moore, to 
whom Moore, as he testifies, had confided a detailed statement of 
the entire scheme. 

Now add two or three well-recognized propositions of equity, and 
we shall come to an easy solution of the matter. 1. A deed of con- 
veyance, with covenant of seizin and of general warranty, of land 
to which the grantor has no title is good in equity as a contract for 
a conveyance, and title afterwards acquired by the grantor enures 
to the benefit of the grantee or his heirs. 2. Equity looks through 
forms to substance, and will regard this transaction asif McKay 
and McDonald had conveyed Moore’s interest directly to him, and 
he then had conveyed it, without consideration, to his wife, she hav: 

ing notice of the equity in favor of Monroe’s heirs. 3. “The 
219 court of equity has from a very early period decided that 

even an act of Parliament shall not be used as an instrument 
of fraud, and if in the machinery of perpetrating it an act of Par- 
liament intervenes the court of equity, it is true, does not set aside 
the act of Parliament, but it fastens on the individual who gets a 
title under that act and imposes upon him a personal obligation 
because he applies the act as au instrument for accomplishing a 
fraud. 

In this way the court of equity has dealt with the statute of frauds, 
and in this manner it deals with the statute of wills. Lord West- 
bury in McCormic v. Grogan, L. R., 4 H. L. C., 97. Trusts created 
by operation of law are expressly excepted from the Michigan statute 
of frauds, and the well-understood rule that the statute of frauds is 
not to be used as a cover for fraud has full play. 

It results that, whether by operation of law Mrs. Moore holds one- 
half of the one-third interest conveved to her in trust for the heirs 
of Monroe or whether by reason of the fraud perpetrated by her hus- 
band and herself against the heirs of Monroe equity imposes upon 
her a personal obligation, is immaterial. She is in the one predica- 
mentor the other. In either case there must bea decree compelling 
,her to convey to them, unless Moorewas released from any equitable 
obligation to Monroe by transactions relating to the consideration 
for his deed to Monroe, and subsequent to the execution and deliv- 
ery of that deed. This brings us to the branch of the defense next 
to be considered, which is that the sale by Moore to Monroe was re- 
scinded. 

This defense as set up in the answer is that Monroe paid, upon 


y 


- 


CHRISTINA CRAWFORD ET AL. 139 


obtaining his deed from Moore, only ten dollars in money, giving 

his note for two hundred and forty dollars, the remainder of 
220 _—the price agreed upon; that Moore afterwards made an un- 

successful effort to obtain from McDonald & MeKay a con- 
veyance of his interest in the land; that at the time Monroe took 
his deed he gave Moore one hundred and forty dollars to enter land 
for him at the United States land office, if he could know of any 
that was desirable; that about six months thereafter Monroe, know- 
ing that Moore had not obtained title, told Moore that he did not 
want an interest in the land, but wanted his note back and the money 
he had paid on the land, and also that which he had furnished to 
enter land, which was still unexpended ; that thereupon Moore gave 
his note for one hundred and sixty dollars, and it was agreed that 
Monroe should quitclaim to him said land, and that he should cause 
Monroe’s note for two hundred and forty dollars, which was then in 
possession of Jolin McKay, a friend of them both, to be surrendered 
to him; that Monroe soon after went to Colorado, where be died, not 
having executed such quitclaim; that early in the summer of 1876, 
and before the death of Monroe, the complainant, Christina Craw- 
ford, then Mrs. Monroe, by the direction of her husband, applied to 
said McKay for said note, claiming that Moore had no title to the 
land and that there was no consideration for said note; that McKay, 
as he had been previously requested by Moore, thereupon delivered 
the note to her for Monroe,and the same was cancelled and has never 
been paid; that about a month thereafter Moore paid Monroe the 
ten dollars he paid upon said land, and soon afterward paid the re- 
mainder of said note for one hundred and sixty dollars. 

No title having passed to Monroe by Moore’s deed to him, his 

rights under it could have been abandoned or the contract 
221. which the deed in equity imported could have been rescinded 

by patrol. The statute of frauds does not apply to sucha 
ease. (King v. Morford, 1 Sax., N. J. Eq., 274; Maxfield v. Terry, 4 
Del. Ch., 618. 

An objection was made to the testimony of Moore, who alone tes- 
tified to the making of the contract of rescission, and who in the 
State courts would be incompetent, after Monroe’s death, to testify 
in relation to transactions with him; but section 858, U.S. Rev. 
Stat., controls, and under that section he is clearly competent. His 
testimony is in conflict with his answer in many respects, and 
among them the following: | 

The one hundred and fifty doJlars was not given him toenter land 
for Monroe, if he should know of any that was desirable, but for the 
entry of a specified tract which he told Monroe he had explored and 
found it to contain cobalt and nickel and a trace of tin, and which he 
assured him would be valuable. His excuse for not entering it is 
that when he went to the land office he found that it had already 
been entered, but he did not advise Monroe of that fact and he kept 
the money, which was an act of dishonesty and a fraud upon 
Monroe. 

He fixes the time of making the contract of rescission, not as in his 
answer, at about six months after making his deed to Monroe, which 
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was executed October 19th, 1875, but in August or September, 1876, 
which was also after the time when, according to his answer, he had 
requested McKay to surrender the two hundred and forty dollar 
note. He testifies that Monroe’s agreement was not to quitclaim 
to him the land, as is the averment of the answer, but to send the 
deed back ; that he had not had it recorded. He admits that he did 

not request or authorize McKay to surrender the two hun- 
222 = dred and forty dollar note, and that it is not true that within 

a month he paid Monroe the remaining ten dollars of the 
uurchase-money, and that thé note for one hundred and sixty dol- 
ea was not finally paid until in June of 1882 or 1883, six or seven 
years after it was given, instead of “soon afterwards,” as is averred 
in the answer. 

Certain other facts disclosed by the record are pertinent in this 
connection. 

1. In the latter part of 1875 or early in 1876 McKay wrote Mon- 
roe, in answer to an inquiry by letter, that Moore had no claim on 
the property and no deed for it; that it was owned by McDonald and 
himself. 

2. When Monroe went to see Moore at the time Moore fixed for 
the contract of rescission he saw McDonald, who told him that Moore 
had no interest in the land and would not have until he paid him. 
Monroe’s answer was that he cared nothing about the land, but 
he wanted to get his money from Moore, and “his visit to Moore was 
to get his money, in whom he had evidently and very naturally lost 
all confidence. 

3. Moore had at that time sent Mrs. McKay, with the two hundred 
and forty dollar note, to Houghton to negotiate it that he might raise 
money. McKay failed to accomplish her mission and left the note 
at Hancock with her brother, John McKay,and wife, and Moore not 
only gave no instruction for the surrender of the note to Monroe, 
but did not know of its surrender until a year afterward, when he 
learned it casually from McKay. 

4. Although Moore lived within three or four miles of Monroe, 
until some time in 1878 he never called on him-to return the deed 
or for a quitclaim; the reason he gives for this is that he thought 

he had got himself into trouble and made himself liable 
223  ~=by executing the deed to Monroe, and he “ didn’t want to stir 

it up more than was necessary.” Admitting that he supposed 
if hegot the deed back he would thereby be relieved froin “ liability, he 
flies to the excuse that the debt was not paid and he didn’t want to 
urge him until the money was paid in full.” The one hundred and 
sixty dollar note matured and was unpaid. Monroe left it with a 
magistrate for collection, to whom Moore paid small sums from time 
to time, amounting in all to about sixty dollars, prior to Monroe’s 
death, in 1878, and then paid nothing more until the summer of 
1882 or 1883, when the land had been sufficiently developed to make 
its very great value apparent. 

His testimony discloses that he and his wife in June, 1883, con- 
veyed one-half the interest deeded to her, for the consideration of 
twenty thousand dollars; that he collected the money and invested 
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a large portion of itin his own name. In the summer of that year 
or of the year before he met Mrs. Monroe, went with her to Ish- 
peming, to the magistrate who held the one hundred and sixty 
dollar note for collection, paid her expenses, and took up the note 
by payment with interest at ten per cent. from date, although, 
according to her own testimony, the note was without interest. He 
admits that at the time he made this settlement, which, by his own 
testimony, completed the performance or the agreement of rescission 
on his part, he said not a word to her about the outstanding deed to 
Monroe, which, according to his testimony, Monroe was to surren- 
der, and, according to his answer, Monroe was to cancel by a quit- 
claim. Mrs. Monroe was then living in Canada. 

The title tothe land had been by Moore’s manipulations con veyed 

to his wife. He may have thought the situation reasonably 
224 ~=safe, and yet that it was politic to pay the balance due on the 

one hundred and sixty dollar note, with something extra in 
the way of interest, so that Mrs. Monroe would return to Canada 
and leave him and Mrs. Moore undisturbed. 

The entire series of these transactions has an ugly look, suggest- 
ing that Moore had no disposition to give up the note nor to pay 
Monroe what he owed him, and that the story of the agreement of 
rescission was an afterthought, coined when Monroe was in his 
grave and could not deny it. 

His testimony is rejected, and the finding is that no agreement of 
rescission was made. 

In the summer of 1876 Mrs. Monroe obtained the two hundred 
and forty dollar note from Mr. and Mrs. John McKay, to whom she 
stated that her husband sent her for it. They received it from Wm. 
McKay, to whom Moore had entrusted it for negotiation. Mr. John 
McKay at first declined to give it to her, for the expressed reason 
that it belonged to Moore and was not paid; but finally, yielding to 
her tears and protestations that the note was without consideration 
and that the deed from Moore to Monroe was worthless, he handed 
it to his wife, who was Mrs. Monroe’s sister, and she gave it to Mrs. 
Monroe, who declared that, now she had the note, she was square 
with Moore and he could keep the land. 

Mrs. Monroe’s version is altogether different, but her testimony is 
so manifestly unreliable as to be entitled to little credence. She took 
the note home and gave it to her husband, and he retained it. 
After his death it passed into her possession, and it is attached to 
her deposition. 

Monroe’s receipt and retention of this note is not a bar to relief to 

complainants. It did not relieve him from liability to 

225 & 226 pay it, nor did it affect Moore’s right to collect it, because 

Mr. and Mrs. McKay had no authority, as he himself tes- 

tifies, to surrender it. He could not by ratification make their sur- 

render his surrender, because they not only had no authority from 

him, but they did not even profess to act for him. Saunderson ». 

Griffith, 5 B. & C., 909-915; Chitty on Contracts, 11th Amer. Ed., 
24; Wharton on Agency and Agents, p. 62, and cases there cited. 

Finally, the defense of laches is not sustained. Monroe had no 
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equity which he could enforce, so long as the title to the land re- 
mained in McDonald and McKay, and they did not convey to Mrs. 
Moore until December, 1880, more than two years after his death. 
As to the change in the value of the land resulting from its devel- 
opment, it is only necessary to refer to the fact that all the outlay 
and expense were incurred by the Cambria Iron Company, the 
lessee. It cost the owners of the land nothing. There was no un- 
reasonable delay, after making of the deed to Mrs. Moore, in bring- 
ing this suit. 

The decree will be for a conveyance to complainants, as prayed 
for, and for rent and profit from the date of filing the bill in the 
State court, from which this cause was removed, against which the 
amount due on the two hundred and forty dollar note will be al- 
lowed as a credit. 

The circuit judge concurs in the reasoning and conclusion of this 
opinion. 

September 23d, 1886. 
GEORGE R. SAGE. 


227 Decree. Filed Dec. 7, 1886. 


In the Circuit Court of the United States for the Western District of 
Michigan, Northern Division. In Equity. 


CHRISTINA CRAWFORD and JoHN D. Monrog and Mary ANN Mon- 
ROE, by Their Next Friend, Claudius B. Grant, Complainants, 
v. 
NATHANIEL D. Moore and Heten Moore, Defendants. 


At a term of said court held in the court-room in Marquette on 
the fifteenth day of July, 1886, being on adjournment of a regular 
term of said court appointed for the fourth day of May, 1886. 

Present: Hon. George R. Sage, district judge of the southern dis- 
trict of Ohio, holding said court under designation by his honor 
Howell E. Jackson, circuit judge. 

This cause came on to be heard and was argued by counsel ; and 
thereupon, on consideration thereof, the said judge, to wit, on the 
twenty-fifth day of September, 1886, filed his opinion, finding the 
equities of this cause with complainants. 

Wherefore, in accordance with said opinion and findings, it is 

now, at the special December term of this court, to wit, on the 
228 seventh day of December, 1886, ordered, adjudged, and de- 
creed as follows, to wit: 

That the complainants herein, Christina Crawford, formerly Chris- 
tina Monroe, widow of John Monroe, late of the State of Michigan, 
deceased, and John D. Monroe and Mary Ann Monroe, children of 
said Christina Crawford, formerly Monroe, by said John Monroe, 
her deceased husband, infants under the age of twenty-one years, are, 
and are hereby declared to be, as the heirs-at-law of the said John 
Monroe, deceased, the owners in equity of the land hereinafter de- 
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scribed, and are of right entitled to the legal ownership and posses- 
sion of said land as against the defendants, Nathaniel D. Moore and 
Helen Moore, in this suit. 

Said land is the undivided sixth part and interest in the north- 
east quarter of section sixteen (16), in township number forty-seven 
(47) north, of range forty-six (46) west, in the county of Ontonagon 
and State of Michigan, according to the Government survey thereof, 
which one-sixth interest aforesaid was sold by Nathaniel D. Moore, 
one of the defendants herein, to the said John Monroe, deceased, in 
his lifetime, and conveyed by the said Moore, then unmarried, to 
the said Monroe, by deed of conveyance bearing date October 19, 
1875, and acknowledged by the said Nathaniel D. Moore on the 19th 
day of October, 1875, and duly recorded on the 20th day of Decem- 
ber, 1875, in the register’s office of said county of Ontonagon, in Liber 
R of Deeds, on pp. 105 and 106. 

That the defendants, Helen Moore and Nathaniel D. Moore, make, 
execute, and deliver to the complainants, Mary Ann Monroe and 
John D. Monroe,a deed of conveyance of the one-sixth interest 

aforesaid, subject to the dower of the complainant, Christiana 
229 Crawford, as widow of said John Monroe, deceased, as afore- 

said, therein, and that in case of their failure to make, execute, 
and deliver the same within thirty days from the entry of this de- 
cree, then any master in chancery of this court may make, execute, 
and deliver such deed to complainants, Mary Ann Monroe and John 
D. Monroe, and that said deed, when executed and delivered, shall 
have the same force and effect as if executed and delivered by the 
defendants, Helen Moore and Nathaniel D. Moore. 

That all the royalties, rents, and profics which have heretofore 
accrued from said one-sixth interest in said land since the com- 
mencement of this suit and all which may hereafter accrue there- 
from belong to and are the property of the complainants, and that 
the said defendants, Helen Moore and Nathaniel D. Moore, account 
to the complainants for all the rents and profits received by them 
or either of them from the land hereby decreed to be conveyed to 
the complainants, less the sum of two hundred and forty dollars, 
with interest from November Ist, A. D. 1S76, and that it be referred 
to W.S. Hill, U.S. cireuit court commissioner of Marquette afore- 
said, to ascertain and compute the amount of rents and profits so 
received by the said defendants and report the same to this court 
without delay ; and, further, that he take proof of the particulars of 
any lease, transfer, or any other disposition of said land or any part 
thereof pending this suit,and to report the facts thereof to this 
court, to the end that the court, on making final decree herein, may 
be advised of the proper order to be made in respect to such lease, 
transfer, or other disposition. 

It appearing from the files of this cause that the National Ex- 

change Bank of the City of Milwaukee, Wisconsin, a national 
230 bank duly organized under the laws of the United States and 
doing business as such in said city of Milwaukee, has filed an 
intervening petition in this cause wherefrom it appears that said 
bank is the depository of and now holds certain rents and profits 
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arising out of the land hereby decreed to be conveyed, which, as to 
the one-sixth interest in said land decreed to be conveyed, it is ready 
and willing to pay over to the party entitled, and it appearing to 
the court that the complainants herein are entitled to said rents and 
profits so held by said bank to the extent of one-sixth interest in 
said land, it is ordered, adjudged, and decreed that said bank pay 
into the registry of this court, to be distributed among the com- 
plainants according to law, all rents and profits on deposit in said 
bank arising out of and belonging to the one-sixth interest in said 
lands and herein decreed to be conveyed, and that said defendants 
in like manner pay into the registry of this court the amount of 
rents and profits received by them or either of them when so ascer- 
tained, and that the said bank pay over from time to time into the 
registry of this court in like manner all the rents and profits that 
may come into its hands as depository arising out of said one-sixth 
interest. 

And it is further ordered and decreed that complainants herein 
be let into possession of said one-sixth interest as against the defend - 
ants, and that the parties defendant herein and any person or per- 
sons who, since the commencement of this suit in the circuit court 
for the county of Ontonagon and State of Michigan, the State court 
from which this suit was removed to this court, have come into pos- 
session thereof under them or either of them deliver possession 

thereof to the complainants in this suit. 
231 & 232 It is ordered, adjudged, and decreed that the said de- 

fendants be, and they are hereby, perpetually enjoined 
from bringing any suit against said bank to recover the royalties or 
rents now in possession or which may hereafter come into its posses- 
sion, oragainstany person from whom such royalties may be or become 
due, until the further order of this court, and that said defendant, Helen 
Moore, be, and she is hereby, perpetually enjoined from prosecuting 
the suit now commenced by her and still pending in the circuit 
court of Milwaukee county, State of Wisconsin, for the recovery of 
the royalties or rents now in said bank. 

It is ordered, adjudged, and decreed that said defendants pay the 
costs of this suit, to be taxed, and that in default thereof execution 
issue therefor, as well as execution for the amouni of rents and profits 
which said defendants or either of them shall be found to have re- 
ceived when ascertained. 

HENRY F. SEVERENS, 
District Judge. 
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233 UnitTep STATES oF AMERICA: 


Petition and Allowance of Appeal to Supreme Court. (Filed Jan. Ath, 


18587. 


In the Circuit Court of the United States for the Sixth Circuit and 
the Northern Division of the Western District of Michigan. In 
Equity. 


CuristinA CRAWFORD and Joun D. Monror and Mary Ann Mon- 
ROE, by Their Next Friend, Claudius B. Grant, Complainants, 


Uv. 
NATHANIEL D. Moore and Heiten Moore, Defendants. 


To the Supreme Court of the United States: 

The appeal of Nathaniel D. Moore and Helen Moore, defendants 
above named, respectfully shows— 

1. That a final decree was rendered and entered in said cause by 
said court on the seventh day of December, A. D. 1886, and was 
averse to the said appellants. 

2. That the matter in dispute in said cause between the said com- 
plainants and the said defendants exceeded the sum and value of 

five thousand dollars. 
234 3. The said appellants conceive themselves aggrieved by 
said decree. 

Wherefore said defendants pray an appeal to the Supreme Court 
of the United States from the decree of this court, that a citation may 
issue, and for such orders as may be necessary in effecting said 
appeal. 

December 28th, 1886. 

BALL & HANSCOM, 
: Solicitors for said Appellants. 
Allowed : 
H. F. SEVERENS, 
District Judge, Western District of Michigan. 


235 Citation on Appeal. Filed January 12, 1887. 


UNITED STATES OF AMERICA, 88: 


United States Circuit Court, Western District of Michigan, Northern 
Division. In Equity. 


CHRISTINA CRAWFORD et al., Complainants, 


U. 
NATHANIEL D. Moore ef a/, Defendants. 


To Christina Crawford, John D. Monroe, and Mary Ann Monroe, 
Greeting: 
You are hereby cited and admonished to be and appear at a Su- 
preme 4 the United States to be holden at Washington on 
19—7 . 
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the second Monday in October next, an appeal having been allowed 
to the Supreme Court of the United States and an entry thereof 
having been made in the clerk’s office of the circuit court of the 
United States for the western district of Michigan, northern division, 
in equity, in a certain suit heretofore heard and decided in said court, 
wherein you were complainants and Nathaniel D. Moore and Helen 
Moore were defendants, to show cause, if any there be, why the de- 
cree rendered in said cause and mentioned in said appeal 
236 should not be reversed and the bill dismissed and speedy 
justice done to the parties in that behalf. 

Witness the Honorable Henry F. Severens, for the time being 
presiding judge of the said court, this sixth day of January, in the 
year of our Lord one thousand eight hundred and eighty-seven. 

H. F. SEVERENS, 
District Judge. 


We hereby accept due service of a copy of the above citation. 


January 11, 1887. 
CHANDLER & GRANT, 
Solicitors for Complainants. 


237 Stipulation as to Appeal Bond., ete. (Filed January 10th, 1887.) 


UNITED STATES OF AMERICA: 


The Circuit Court of the United States for the Sixth Circuit and the 
Northern Division of the Western District of Michigan. In 


Equity. 
CHRISTINA CRAWFoRD and Jonn D. Monrok and Mary Ann Mon- 
ROE, by Their Next Friend, Claudius B. Grant, Complainants, 
v. 
NATHANIEL D. Moork and Heten Moore, Defendants. 


Whereas a decree has been duly rendered and entered in the 
above-entitled cause directing that all the rents and royalties which 
have heretofore accrued and which shall hereafter accrue from the 
land involved in this case shall be paid into the registry of this 
court,to be distributed among the complainants according to law; 

And whereas said defendants contemplate appealing said case to 
the Supreme Court of the United States: 

_ Now, therefore, it is hereby stipulated and agreed by the parties 

hereto that if such appeal shall be taken by said defendants or 

238 either of them, then said rents and royalties shall be paid into 
said registry during the pendency of said appeal in accord- 

ance with the terms of said decree and shall there remain until the 
final determination of said cause in the Supreme Court of the United 

States. | 

And it is further stipulated and agreed that in consideration of 
the deposit of said rents and royalties as above stated a bond in the 
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sum of two thousand dollars, with one good surety, shall be sufficient 
upon the taking of said appeal by the defendants or either of them. 
December 21, 1886. 
‘ CHANDLER & GRANT, 
B. Solicitors for Complaina nis. 
BALL & HANSCOM, 
Solicitors for Defendants. 


239 Bond on Appeal. (Filed Jan. 10, 1885.) 
UnItep STATES OF AMERICA : 


The Cireuit Court of the United States for the Northern Division of 
the Western District of Michigan. In Equity. 


CHRISTINA CRAWFORD, MAry ANN Mownror, and Jonn D. Monror, 
by Claudius B. Grant, Their Next Friend, Complainants, 


v. 


NATHANIEL D. Moore and Heten Moore, Defendants. 


Kriow all men by these presents that we, Nathaniel D. Moore, of 
as, the city of Ashland, in the State of Wisconsin, as principal, and 
— John E. Burton, as surety, of the city of Milwaukee, in the State of 
Wisconsin, as sureties are held and firmly bound unto said Christina 
Crawford, Mary Ann Monroe, and John D. Monroe in the sum of 
two thousand dollars, te be paid to the said Christina Crawford, 
Mary Ann Monroe, and John D. Monroe, their executors or admin- 
istrators; to which payment, well and truly to be made, we bind our- 
selves and each of us, jointly and severally, and our and each of our 
heirs, executors, and administrators, firmly by these presents. 

Sealed with our seals and dated. this twenty-ninth day of Decem- 

ber, A. D. 1886. 
240 Whereas the above-named Nathaniel D. Moore and Helen 
Moore have taken an appeal to the Supreme Court of the 
United States from the decree rendered by the circuit court of the 
United States for the northern division of the western district of 
Michigan, in equity, in the above-entitled cause, on the seventh day 
of December, A. D. 1886: 

Now, therefore, the condition of this obligation is such that if the 
above-named Nathaniel D. Moore and Helen Moore shall prosecute 
their said appeal to effect and answer to the costs and damages if 
they shall fail to make good their plea, then this obligation shall be 
void ; otherwise to remain in full force and virtue. 


NATHANIEL D. MOORE. Hear 


JOHN E. BURTON. SEAL. 


The within bond is hereby approved in form and substance. 
H. F. SEVERENS, SEAL.] 
District Judge, West. Dist. Mich. 
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STATE OF WISCONSIN, ek: 
Eastern District of Wisconsin, County of Milwaukee, | ~ ° 


On this twenty-ninth day of December, 1886, before me person- 
ally appeared Nathaniel D. Moore and John E. Burton, to me 
known to be the persons named in the foregoing bond as principal 
and surety thereto, respectively, aud who subscribed the same, and, 

being by me duly sworn, each for himself does depose and 
241 say that he is worth five thousand dollars and upwards over 

and above all liabilities, encumbrances, liens, and exemptions, 
and that his property to the above amount and more consists of un- 
incumbered reai estate situated in the county of Milwaukee afore- 
said. 

In witness whereof, I have hereunto set my hand and official seal 
the day and year first above written. 

[ SEAL. | HERMAN H. WALTERS, 
Notary Public, Milwaukee County, Milwaukee, Wis. 


STATE OF WISCONSIN, } 


County of Milwaukee, if wth 
OFFICE OF THE CLERK OF THE Crrevurt CouRT. 

I, Christoph Paulus, clerk of the circuit court within said county, 
do hereby certify that Herman H. Walters, who subscribed the fore- 
going certificate of acknowledgement, was, at the time of taking 
such acknowledgment, a notary public within and for said county 
and duly authorized to take and certify the same by the laws of said 
State; that I am well acquainted with the handwriting of said Her- 
man H. Walters and verily believe that the signature attached to 
the foregoing certificate is the genuine signature of said Herman H. 
Walters. 

In witness whereof I have hereunto set my hand and affixed 
242 the seal of said court, at Milwaukee, in said county and State, 
on this thirtieth day of December, one thousand eight hun- 
dred and eighty-six. 
[SEAL. ] CHRISTOPH PAULUS, 


Clerk of Circuit Court as Aforesaid. 


We are satisfied with the above bond and with the surety thereto, 
hereby consenting to the bond as it now stands, with one surety in- 
stead of two. 

January 4, 1886. 

CHANDLER & GRANT, 
Solicitors for Complainants. 


UNITED STATES OF AMERICA, ) a 
Western District of Michigan, Northern Division, { ~~ ° 


243 & 244 


I, Francis M. Moore, deputy clerk of the circuit court,of the 
United States for the sixth circuit and western district of Michigan, 
northern division, do hereby certify and return that the annexed 
and foregoing is a full and complete copy of the proceedings, records, 
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and files in the case of Christina Crawford and Mary Ann Monroe 
and John D. Monroe, infants, by Claudius B. Grant, their next 
friend, complainants, vs. Nathaniel D. Moore and Helen Moore, de- 
fendan ts, heretofore pending in said court, in equity, and now pend- 

ing in the Supreme Court of the United States on appeal; 
245 that I have carefully compared said copy with the original 

records and files now remaining on file in this office; that it 
is a full and complete transcript therefrom and of the whole of said 
original records and files. 

In witness whereof I have hereunto set my hand and affixed the 
seal of said court, at the city of Marquette, in said district and divis- 
ion, this sixth day of September, in the yearof our Lord one thou- 
sand eight hundred and eighty-seven. 

f Seal of the U.S. Circuit Court, Western District of Mich., ) 
i Northern Division. : 
FRANCIS M. MOORE, 
Deputy Clerk. 


Endorsed on cover: W. Michigan C.C.U.S. No. 700. Nathan- 
iel D. Moore, Nathaniel D. Moore, Junior, sole heir-at-law of Helen 
Moore, deceased, by his guardian, Nathaniel D. Moore, and John 
McKay, administrator of the estate of Helen Moore, deee«sed, appel- 
lants, vs. Christina Crawford, Mary Ann Monroe, & Joha D. Monroe. 
Filed September 19, 1887. 
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SUPREME COURT OF THE U MTED STATES, 


OCTOBER TERM, 1888, No. 700. 


; 
} 


NATHANIEL D. Moore, NATHANIEL D. 
Moore, Jr., sole Heir at Law of 
Helen Moore, deceased, by his 
Guardian, Nathaniel D. Moore; 
and JonHn McKay, Administrator of 


the Estate ot Helen Moore. ile- Argument of John 
F. Dillon for Ap- 


ceased, pellants. 
Appellants, 
AGAINST 
} » 
CHRISTINA CRAWFORD, Mary ANN 
: =» Monroe and Joan D. Monror, 
: Appellees. 


Statement of the Case. 


THIs 13 A BILL IN EQUITY brought by the appellees, 
the widow and heirs at law of one JoHn Monroe, de- 
ceased, against HELEN Moone, then in full life, of whom 
the appellants are heirs at law and administrator, and 
in which her husband, Naruanrer D. Moore, was also 
made a defendant, claiming, on the grounds stated in 


the bill and amended bill of complaint (hereinafter re- 


ferred to in Point L., infra, p. 13), that they had a 
title to an undivided {th interest in the N. E. } of sec- 
tion 16, township 47, range 46, County of Ontonagon, 
Michigan, of which title in fee they had been fraudu- 
lently deprived by the defendants, HELEN Moore (now 
deceased) and her said husband. At the hearing the 
complainants shifted their ground and claimed nota 
title but that they had an equity or right of some sort 
to get a title ; that the defendant Helen Moore had the 


legal title, and that the complainants’ equity was such, 


owing to the alleged fraud of Moore and Mrs. Moore, 
the defendants, that the complainants had a right to 
have a court of equity take the legal title out of Mrs. 
Moore and decree it to them. 

THE SUBSTANCE OF THE PLEADINGS will be hereafter 
stated in connection with the Point L., infra, p. 13; 
and it is sufficient here to say that the answer denied 
all the equity of the bill, and also alleged a rescission 
and abandonment of the contract out of which the com- 
plainants’ alleged rights grew, and also alleged non- 
performance on the complainants’ part; also laches, 
and change of value. 

THE FACTS, so far as it is necessary here to state them 
(though they will be referred to more in detail in con- 
nection with the several points made in support of this 
appeal), are briefly as follows : 

January 28th, 1875, the State of Michigan patented 
to one JAMES H. McDonaLp and one Jonn McKay, as 
tenants in common the northeast quarter of said sec- 
tion 16 ( Record, p. 78). It is undisputed that MeDon- 
ald and McKay furnished the money which was paid to 

. the State of Michigan for this land. How they came 


to enter it from the State is thus: The defendant Nat. 
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D. Moore was in the habit of exploring lands with a 
view to see whether they gave indications of mineral 
deposits. McDonald and McKay knew this, and Me- 
Donald had said to Moore, who conducted the explora- 
tions solely on his own account and without any em- 
ployment by McDonald and McKay: “ If you see any- 
thing that makes your eye water, let me know ” ( Record, 
p. 12, fol. 24). Afterwards meeting McDonald, Moore 
advised him to enter from the State the quarter-section 
above described. For this purpose McDonald and Me- 
Key furnished Moore the money to pay for the land, 
aud Moore went to Lansing, the capital, paid the 
money to the State, and the land was  there- 
upon patented to’ McDonald and MeKay. No frand 
or mistake is alleged or claimed in respect to this pat- 
ent, and the land was thus patented by the consent and 
direction of Moore. It was usual for persons entering 
land under such circumstances, to give to the person 
who furnished the information some interest in it, some- 
times a quarter, sometimes a third, sometimes more, as 
might be agreed. McDonald and McKay testify that 
while there was no contract with Moore to give him an 
interest in this quarter section, yet they expected to do 
“ what was right.” There was no writing and no defi- 
nite understanding (see Opinion of Court below on 
these Points, Record, p. 124). But the extent of in- 
terest, whether a quarter or a third or some other 
amount, was not defined; and it was not expected 
that they would give him or that he would re- 
ceive an interest until certain other indebtedness of 
Moore to them or of one of them should be settled. I 
say there was no agreement in writing. Such is the 


testimony of McDonald, McKay and Moore, and such 


+ 


was found to be the fact by the Court below, I scarcely 
think that, on this record, the contrary will be contended 
for by the appellees’ counsel. Certain it is that no 
such writing was produced, and the feeble attempt by 
the testimony of one McIntyre to establish a writing 
of any kind, much less a written contract, hardly de- 


serves serious consideration. 


ORAL TESTIMONY WAS GIVEN, against defendants’ ob- 


jection on the ground that a proper foundation for 
secondary evidence had not been laid, to the effect that 
in the fall of 1875 McDonald and McKay had a deed 
drawn up and that it was left with one Viele, a notary 
public, with positive instructions not to deliver it until 
further directions from McDonald and McKay were 
given to that effect. This is what is known in the 
proofs as the Viele deed. Its execution never was com- 
pleted and it was never delivered. The Court below so 
found, and there will, I think, be no serions contention 
that this finding was not correct (/tecord, p. 135). The 
bill of complaint was evidently drawn under the im- 
pression that the execution and delivery of this deed, 
or of some deed from McDonald and MeKay to Moore, 
could be established. The case utterly miscarried on 
this decisive and controlling point. 

On the 18th of October, 1875, Moone MADE A DEED 
TO Monrog, on the expressed consideration of $250, for 
an undivided one-sixth interest in the aforesaid quarter 
section, with covenants of seizin, against incumbrances, 
and of warranty. The text of this deed is at pages 17 
and 18 of the record. This is the interest which is in 
controversy in this suit. The history of this deed is 
given by Mr. Moore at pages 36 and 37 of the record. 


His testimony is confirmed by the testimony of Mrs. 
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Monroe (now Mrs. Crawford) on the same subject 
( [eecord, p. 66, et seq.). There were two separate trans- 
actions between Moore and Monroe on the said 18th of 
October, 1875, which are important. These transactions 
were disconnected at first, but afterwards became con- 
nected. Moore (/ecord, p. 36) discovered forty acres 


of school land (not the land now in question), which he 


thought contained minerals. He says (p. 37): 


‘TI had no money myself at the time, and I went to 
John Monroe and told him if he wished to enter the 
land and give me a half interest [ would furnish the 
minutes. He said he would be very glad to do it.” 


For that purpose he gave Moore $150. When that 
transaction was concluded Monroe said : 


“* | would like very much to get an interest in that 
land that you and McKay and McDonald are into.’ I 
said, ‘ All right; I will sell youa half of my interest 
for two hundred and fifty dollars. That was the con- 
sideration.’ Then he says, ‘I would like very much to 
tuke it, but you have got all the money I can spare at 
present.’ And I was feeling pretty well over getting 
that money, and I told him I wouid take his note ; 
$250 was the amount of the purchase. I told him then 
that I had not received my deed from MeDonald and 
McKay, but that I expected to receive it and probably 
it was made out then. I didn’t know anything about 
it. That was a very short time after we had entered it. 
He said that was all right; for me to give him a war- 
ranty deed. I done so. He paid me ten dollars. He 
said, ‘I will give you ten dollars. He gave me ten 
dollars, and the note was made for $240. That is all 
of that transaction.” 


The $240 note here referred to was produced at the 
trial by Mrs. Monroe, who had had possession of it for 
nine years. The text of it will be found on page 61 of 
the Reeord. After Monroe obtained this deed from 


Moore he made inquiries of McKay and McDonald as 


to Moore’s right in the land, when he would obtain a 
deed, &c. 

McKay replied to Monroe’s letter of inquiry: “That 
Mr. Moore had no claim in the property ; that MeDon- 
ald and I owned it; that Moore hadn't got any deed of 
it” (Record, p. 25, fol. 40). 

McDonald testified (Record, p. 30, fol. 51): “ He 
(Monroe) asked me if Moore had an interest in the 
land; I told him he would have when he paid me; he 
didn’t have any interest in it vet.” 


Monroe became dissatisfied; and it is established 
by the disinterested testimony of McDonald (Rec- 
ord, p. 30) that in 1876 he declared that “he did 
not care about the land, and if he could get his money 
out of Moore he didn’t want the land; it wasn’t worth 
a cent anyway, and he would not have it.” 

Moore's testimony is to the same effect; and also 
that he and Monroe in 1876 rescinded the contract for 
the sale of this land. If Moore's testimony is credited, 
as it ought to be, since it is supported by the facts 
and circumstances in the case hereafter discussed, 
it is established by express testimony that the contract 
was rescinded, But aside from Moore's testimony 
the evidence of a rescission and abandonment of this 
contract on the part of Monroe, with the acquiescence 
of Moore, is, as the defendants claim, clearly estab- 
lished. The facts in this connection are collected and 
discussed in Point V., infra, p. 98 of this brief, and 
need not here be stated in detail. Certain it is that. in 
the summer of 1876, Mrs. Monroe, as shown by the dis- 
interested testimony of Mr. and Mrs. McKay, obtained 
the possession of the $240 note, which fact she also 
admits in her testimony. According to the McKays’ 


testimony, she stated, as part of the res geste upon 


which she obtained the note, that her husband 
had sent her for it; that the land was worthless; that 
Moore had no title to it: and that she wanted the 
note. It is undisputed that she got it at that time, 
and also that she took it to her husband and informed 
him of it, and he told her to “put it by.” Monroe 
died August, 1878. It is also undisputed that 
this note never was paid; that she and her 
husband retained the possession of this note from 
that time until the trial of this case in 1885, when she 
produced it. The Court below finds that it had never 
been paid and decrees its payment to be made out of 
the rents and profits of the land in controversy, 
or, as it is obliquely put in the opinion and 
decree, “that it be allowed as a credit against 
the rents and profits of the land in = question.” 
This, although no such case was stated or such 
relief asked for or suggested in the bill. A direct 
decree for the payment of this note could not be made, 
since the executor of Monroe was not a party—indeed 
no administration had been granted—and if it had not 
been for the accidental circumstance that there were 
rents and profits of the land in the possession of the 
Court arising pendente lite, it is difficult to see how the 
obstacle of decreeing this land to the complainants in 
the face of the undisputed fact that it had never been 
paid for could possibly have been overcome by the 
Court below. It is also undisputed on this record, 
that after Mrs. Monroe obtained this note neither she 
nor Mr. Monroe ever offered to pay it on the one hand, 
nor, on the other, did Moore, or any one for him, ever 
maintain that they had a right to it or to collect it. 


Monroe never took apy possession of the land ; he 
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made no improvements thereon ; he never paid taxes 


upon it. After declaring that the land was worthless, 
that, that he didn’t want it and “ wouldn't have it” (p. 
30), he moved away and took with him the $240 note 
which represented nearly the entire consideration for 
the land. His entire investment in this land, or upon 
it, or about it, was never but $10, which was afterwards 
repaid to him. The land was sold and conveyed for 
the taxes of 1875, '76 and ’77, by deed dated June 7th, 
1880, to one Frederick Ayer, who afterwards, on Octo- 
ber Ist, 1881, conveyed whatever title he thus acquired 
to said James H. McDonald, who afterwards, June 
21st, 1883, conveyed the same for the consideration of 
$75 to Mrs. Moore (Abstract of title, in record, pp. 
78-9). 

Previously to the date of the rescission of this con- 
tract between Moore and Monroe, it had been discov- 
ered that the 40 acres of school land for which Monroe 
had given Moore the $150 in money, had been entered 
by another party. This left Moore with $150 of Mon- 
roe’s money. All matters between Moore and Monroe 
were in 1876 settled as follows: The contract for the 
sale of the jth interest in question in this suit was re- 
scinded ; Monroe was to get back the $240 note, and 
Moore gave Monree a note for $160; to wit, for the 
$150 in money which he had received to enter the 40 
acres, and the $10 which had been paid at the date of 
the execution of the deed as part payment for the land 
now in question. This transaction in regard to the 
$160 note, though it may be disputed by the complain- 
ants in argument, was not disputed by them in the 
proofs, and is, as the defendants maintain, clearly 
established by the evidence quite irrespective of the 


—— 
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direct testimony of Mr. Moore on the point. The fact 
of sucha note, and everything except, possibly, the pre- 
cise amount thereof, is established by the testimony of 
McDonald and McKay, and the existence and payment 
of the note are admitted and shown by the testimony 
of Mrs. Monroe herself. [ say everything concerning 
this note and concerning its payment is established by 
testimony other than Mr. Moore's, and his testimony in 
regard ‘> it, including the amount of the note, is so sup- 
ported bythe other testimony that if the amount were 
material his testimony on that point ought, in the ab- 
sence of any contradiction or attempt to contradict it by 
facts, to be received. But, in view of the rescission and 
utter abandonment of this contract, the exact amount 
of that note is, we insist, immaterial. 

On the 16th of December, 1880, McDoNnALp anp Mce- 
KAY CONVEYED AN UNDIVIDED ONE-THIRD Of THIS LAND TO 
THE DEFENDANT HELEN. Moore, by deed absolute on its 
face (ltecord, p. 78), and their wives subsequently re- 
leased dower ; and by subsequent conveyance, as above 
stated, after MeDonald had acquired the tax title of 
Ayer, he conveyed such title to Mrs. Moore. All these 
facts appear in the abstract of title (p.78) and are undis- 
puted. Mrs. Moore gave no independent consideration 
to McDonald and MeKay for the deed of December 16, 
1880, to her, except the nominal sum of two dollars. 
It was made to her under the circumstances hereinaf- 
ter stated and discussed. 

THIS BILL WAS FILED IN Fepruary, 1882. At the date 
of the conveyance to Mrs. Moore in 1880, it is estab- 
lished that the land was not considered worth any 
more than it had been in 1875. It is shown both by 
MeDonald and McKay that McDonald offered to sell a 
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third interest in the same quarter seciion in the year 
1880 for $500 (Record, pp. 24 and 30). These disinter- 
ested witnesses say that up to May, 1881, there had 
been no change in the value of this land (/tecord, pp. 
24, 31 and 32). There is no opposing testimony on 
this point. The explorations by the Cambria Company 
for minerals began in 1881 (/ecord, pp. 24, 31, 22), and 
the indications were such that soon afterwards the land 
began to enhance in value, and that this land was of 
great value was known by or about March or April, 
1882 (2ecord, pp. 24, 32). 

IT WAS AT THIS JUNCTURE, to wit, in February, 1882, 
that the present bill was filed, setting up an abandoned 
and antiquated claim of an interest in this land. The 
Court entered a decree for the complainants (/ecorv, 
p. 142), supporting it by an Opinion, which will be 
found in the Record at pages 134-142. The defend- 
ants appeal. 


Assignment of Errors. 


The appellants assign as error : 


First. That on the proofs the decree ought to have 
been one dismissing the bill, and not a decree in favor 
of the complainants. 


Seconp. The bill stated no case for relief, and the 
case stated was not proved. 


Tuirp. The complainants established no equity to a 
decree against the defendant Helen Moore for an undi- 
vided one-sixth interest in this land, or any other in- 
terest. 


FourtH. Complainants’ whole case rested on the 
deed from Moore to Monroe dated October 18th, 1875, 
which not only gave no right to the relief sought, but 
negatived such right; nor did the proofs aliunde the 
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deed establish any right to the relief which was nougnt 
or granted. 


Fiera. The Court ought to have found that the 
several deeds from McDonald and McKay to Mrs. 
Moore conveyed to her an absolute title to the land in 
question, free from any trust or equity whatever in 
favor of the complainants, and that the complainants 
had no equity to divest the defendants’ legal title. 


Sixt. The Court ought to have found and decreed 
that the deed and contract of sale between Moore and 
Monroe, on which the complainant’s rights rested, had 
been rescinded and abandoned, and that the complain- 
ants had no right to any equitable relief in respect 
thereto. 


Seventu. The Court ought to have excluded all the 
oral testimony relating to the alleged trust, because 
contrary to the Statute of Frauds and the rules of law. 


Eicuru. In treating the deed by Moore to Monroe 
as a contract to convey; and further, in decreeing a 
conveyance by Mrs. Moore on the ground of the deed 
and covenants to which rs. Moore was not a party or 
privy. 


NintH. In finding that McDonald and McKay 
‘waived ’” the Statute of Frauds, and “ waived” also 
defects in the alleged agreement between them and 
Moore. Also in finding that the Statute of Frauds 
could be “ waived,” or that the defects cou/d be remedied, 
except by a sufficiently definite agreement in writing, or 
by an actual execution of a conveyance to Moore. Also, 
in admitting parol evidence for various purposes for 
which it was admitted. 3 


TentTH. In finding that there was any fraud cogniza- 
ble at law or in equity, or any fraud whatever. 


ELEVENTH. In treating the conveyance from Me- 
Donald and McKay to Mrs. Moore as if the land had 
first been conveyed to Moore, and then by him to Mrs. 
Moore, thus disregarding the fucts as proved, and intro- 
ducing a conveyance where none existed. 


Twetrre. In holding that Mrs. Moore was a 
trustee by operation of law, or by reason of the alleged 
“ fraud.” 
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THIRTEENTH. In failing to find that Mrs. Moore held a 
title to the land in question free from any equity, be- 
cause she had received an absolute conveyance from 
McDonald and McKay, who held a title free from any 
equity, and because it was not shown that McDonald 
and McKay were induced by fraud to make such con- 
veyance, nor that it was the result of accident or mis- 
take. 


FouRTEENTH. In rejecting Moore’s testimony. 


FIFTEENTH. In not finding that the plaintiffs had no 
equity to have any alleged contract specifically enforced 
by reason of : 

(a) The rescission of the contract. 
(6) The abandonment of the contract. 


(c) The delay of Monroe and his heirs to seek 
performance wzii/, 


(d) The land had greatly enhanced in value, and 
until 


(¢) Moore could not have enforced performance 
against them, if the land had decreased in value. 


(7) The total failure to perform on the part of 
Monroe or his representatives. 


ARGUMENT. 


I. 


The case made by the bill and amended 
bill was not proved, and the same ought 
to have been dismissed. No case was 
stated in the bill and amended bill which 
authorized the inquiries made by the 
Court below or which justified the decree. 


Case stated in the Lill, Tus pow (Record, p. 2, fol. 3) 
was filed in February, 1882. The complainants, after 
averring that they are the heirs at law of John Monroe, 
alleged: (1) That on October 19, 1875, one of the 
defendants, Nat. D. Moore, in consideration of $250 
paid to him by said John Monroe, made a warranty deed 
of the land in suit to said John Monroe. That said deed 
was duly recorded. (2) That on or about January 26, 
1875, James H. McDonald and John McKay became 
the owners in fee simple of the land in suit, but held it 
in trust for said Nat. D. Moore. (3) That in order to 


carry out said trust said McDonald and McKay, some 
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time between January, 1875, and March, 1881, made a 
deed of said land to Moore. (4) That said deed to 
Moore has been destroyed or suppressed. (5) That on 
or about December 16, 1880, “for the purpose of cutting 
out complainants’ title” to the land in suit, said 
McDonald and McKay, at the request of Moore, con- 
veyed the said land to Helen Moore. 

The prayer of the bill then is, that the said Helen 
Moore be compelled by decree to execute a convey- 
ance to the complainants. 

THE ANSWER of the defendants (Record, p. 4, fol. 8), 
Nat. D. Moore and Helen Moore, admits that com- 
plainants are the heirs at law of said John Monroe. 
(1) Admits that said Nat. D. Moore made a deed to 
said Monroe, but denies that the consideration of $250 
was ever paid; and further says that said Moore him- 
self had no title at the time. (2) Admits that said Me- 
Donald and McKay became the owners in fee simple of 
said land, but denies that they held it in trust for Moore. 
(3) and (4) Denies the making and delivery of the deed 
alleged to have been made hy said Me Donald and McKay 
to said Moore. (5) Admits that said McDonald and Me- 
Kay conveyed the said land to said Helen Moore. 

The answer further sets up as a defense that the sale 
by Moore to Monroe was rescinded und abandoned, and 
that the note for 3240, and the 310 in money, which con- 
stituted the only consideration tor the deed mere recovered 
back. That, since the making of said sale, and since said 
rescission and abandonment, and recovery back of the 
consideration, and before complainants had made any 
claim to have any interest in the said land, the said 
land had greatly enhanced in value. 


On the bill and answer the proofs were all taken. 
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The complainants failed to prove the material alle- 
gations in their bill, namely, that the consideration of 
$250 was ever paid; that McDonald and McKay 
held the land in trust Sor Moore; that MeDonald 
and MeKay made and delivered’ the. alleged deed or any 
deed to Moore, and that any deed had been destroyed or 
suppressed, The failure of the proofs on each of these 
points is absolute. 

Complainants having thus utterly failed to prove the 
case made by their bill or indeed any case for relief, 
more than four years after said bill was filed, and after 
the proofs were all taken, amended their bill (Record, 
p. 9, fol. 19) by charging that the conveyance by Me- 
Donald and MeKay to Helen Moore was made 

‘“ At the instigation of said Nat. D. Moore with the 
intent and purpose of defrauding these complainants 
out of the estate in fee conveyed and assured and in- 


tended to be conveyed and assured to the said John 
Monroe by the said Nat. D. Moore, &c., &e.” 


This amendment did not change the case made by 
the original bill. All of the averments of the original 
bill were left standing, and in that it was charged that 
the conveyance by MeDonald and MeKay to Mrs. 
Moore was made for the purpose of “ cutting out ” 


complainants’ title, which rested upon the alleged lost 


and suppressed deed to Moore ( Pecord, p. 3, fol. 6). 


The amended bill leaves all of the allegations of the 
original bill untouched, and then charges that the con- 
veyance from MeDonald and McKay to Mrs. Moore 
was made with the intent fo defraud the complainants 
out of the estate conveyed, or intendel to be, by the 
deed from Moore to Monroe, &c. The complainants’ 


title in and by the bill and amended bill rests alone 
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upon the allegations: firs/, that McDonald and McKay 
held this title in trust for Nat. D. Moore (which is not 
true) ; second, that McDonald and McKay made a deed 
thereof to Moore (confessedly not true) ; third, that this 
deed had been suppressed or destroyed (confessedly not 
true); fourth, that the deed to Mrs. Moore was made 
at the instigation of her husband, with a view to “ cut 
out” the title of the complainants, thus as aforesaid 
acquired, or defraud them of it. 

The defendants insist that, on the admitted or un- 
disputed facts, the case stated in the bill for relief was not 
only not established, but disproved, and the bill ought, 
accordingly, to have been dismissed. The case made 
by the bill was that McDonald and McKay had con- 
veyed the land in question to Nathanial D. Moore by 
a deed which had been lost or suppressed, thereby 
vesting him with the title, which enured to the benefit 
of the complainants ; and that by fraud this deed had 
been destroyed or suppressed, and the deed from McDon- 
ald and McKay to Mrs. Moore was made to cut out the 
complainants of their title thus acquired, or to defraud 
them of it. On the proofs it was clearly established 
that no such deed as the bill alleges from McDonald 
and McKay to Moore was ever executed or delivered. 
Hence it was never lost or suppressed by Moore, as is 
charged; hence the deed from Moore to Monroe never 
became operative or conveyed any title to Monroe ; and 
hence the complainants never had any title, such as was 
alleged in the bill, out of which it was possible to 
defraud them. The defendants insist that the total 
failure to prove the averment that McDonald and Me- 
Kay held in trust for Moore, and that they conveyed 


the legal titie to Moore, necessarily involved a dismis- 
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sal of the bill, as this was the fundamental basis of the 
case stated in the bill, and that aside from this there 
were no sufficient averments to afford any ground for 
equitable relief. Thus, there were no allegations in the 
bill which would warrant the Court to treat the deed 
from Moore to Monroe as an executory contract and 
then specifically to enforce it, much less to enforce 
any such supposed contract against JJrs. Moore, who 
was not a party to that deed. There were.no allega- 
tions in the bill (mor was the bill framed upon the 
theory), that the effect of the deed from McDonald and 
McKay to Mrs. Moore was to create a constructive 
trust in this land in favor of Monroe, of which the com- 
plainants were defrauded by the deed from McDonald 
and McKay to Mrs. Moore. 

If lam mistaken in this view of the pleadings, I 
proceed to show upon various grounds that the decree 
below cannot be sustained, supposing the bill to be as 


broad or elastic as the complainants claim it to be. 


II. 


McDonald and McKay held the absolute 
title to the land in question, free from 
any equity, that is, free from any equitable 
title, or even equitable right,in favor of 
Moore. 


‘THIS PROPOSITION is so fundamental, and, as 1 regard 


it, so decisive of this cause against the complainants 
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that I deem myself justified in attempting to establish 
it so firmly as to place it beyond any fair question. 
Having done so, I shall notice the attempt to evade its 


force and then point out its necessary consequences. 


1. McDonaLpD AND McKAy OBTAINED AN ABSOLUTE TITLE 


FROM THE STATE, UNAFFECTED WITH ANY TRUST. 


The land was purchased from the State of Michigan 
with the money of McDonald, or McKay, or both 
(Record, fols. 27, 28, p. 15; fol. 44, p. 25; fol. 50, p. 
29; fol. 59, p. 36); and the title taken in their names 
(Record, fol. 27, p. 15; 78,79, fol. 118 a, Abstract of 
Title, Conveyance No. 1). 

The statement by W. D. McIntyre (/’ecord, fol. 97, 
p. 56; fol. 94, p. 59) that he furnished the money or 
part of it, if true, must be understood in the sense that 
he loaned to McDonald and McKay, or to the latter, 
whatever money he furnished ; and from the testimony 
of McKay (fol. 46, p. 27) it seems that McIntyre loaned 
McKay the latter's part of the money to make the pur- 
chase, while from the testimony of McDonald (/ecord, 
fol. 28, p. 15) it seems also that McKay did not pay his 
part at the time of the purchase from the State, but 
afterwards. However, no trust in the land in favor of 
McIntyre would have arisen from such a loan (Aveling 
v8. Anipe, 19 Ves., 441 ; Bartlett ves. Pickersgill, 1 Eden, 
515 (semble) ; Smith vs. Garth, 32 Ala., 368 ; McCue vs. 
Gallagher, 23 Cal., 51; Loomis vs. Loomis, 28 Ill., 454 ; 
Hubble vs. Alston, 31 Ind., 249; Jackson vs. Stevens, 108 
Mass., 94; Gibson vs. Foote, 40 Miss., 788 ; Botsford vs. 
Burr, 2 Johns. Ch., 405). 


The special Statute of Trusts of Michigan, moreover, 
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prevents any resulting trust from the payment of the 
consideration (§$ 5569, How. Stat. *). And such was 
the opinion of the Court below ( /ecord, p. 137). 

Furthermore, it 1s not set forth in the bill or other- 
wise claimed as part of the plaintiffs case that any 
trust resulted from the patent by the State to MecDon- 
ald and McKay. 


2. NO EQUITY AROSE FROM THE ALLEGED VERBAL UN- 
UNDERSTANDING BETWEEN McDonatp AnD McKay own 
THE ONE SIDE AND MOORE ON THE OTHER. 


The evidence in regard to the alleged understanding 
established two facts: (1) There was no writing to 
satisfy the Statute of Frauds; (2) There was not even 
an oral agreement such as equity would enforce, irre- 
spective of any question of the Statute of Frauds. 

And such on both of these points was the opinion 


and conclusion of the Court below, which said: 


“ The arrangement was a/together oral. One witness 
testifies that it was reduced to writing and signed, but 
that is denied by the parties to it, and his testimony 
does not contain any definite statement of the contents 
of the writing. The arrangement was 80 loose and in- 
definite in its terms that, aside from any objection resting 
upon the Statute of Frauds, it would not have warranted 


* The Statute of Michigan is as follows: 

‘* When a grant for a valuable consideration shall be made to 
one person, and the consideration thereof shall be paid by another, 
no use or trust shall result in favor of the person by whom such 
payment shall be made, but the title shall vest in the person named, 
as the alienee in such conveyance, subject only to the provisions of 
the next section.” 

How. Stat., § 5569. 


The next section merely provides that ‘‘ such conveyance shall 
be presumed fraudulent as against the creditors of the person pay- 
ing the consideration.” 
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a decree for specific performance. Whether Moore was 
to have one-third or one-fourth interest in the lands 
does not clearly appear. There seems to have been 
nothing more than a mutual understanding that 
McDonald and McKay would do ‘ what was right’; hav- 
ing reference to a recognized custom to give ‘explorers’ 
one-fourth, one-third, or, in some cases, one-half inter- 
est in the lands located by them.” 

Per Saar, J. (Record, fol. 211, p. 184); 5. C., 

28 Federal Reporter, p. 825. 


THIS CONCLUSION OF THE CoURT is not only supported 


by the evidence, but any other conclusion would be 


against the evidence. 

There was no written agreement or memorandum in 
writing, nor was there any oral agreement, but merely 
an expectation or an indefinite and undetined “ under- 
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standing ” based on a custom to give ‘“ explorers” an 
interest in discovered mining land. 

That there was such an expectation or “ understand- 
ing ” was admitted by all the witnesses who testified in 
regard to the alleged agreement. But this understand- 
ing, even, was loose and indefinite, and not in writing. 

James H. McDonavp (who plaintiffs claim, and who 
W. D. McIntyre states, was one of the parties to an 
alleged writing) testified (Record, fol. 24, page 12) : 

* Well, I can tell the whole circumstances. [When he 
(i. e., Moore) went out / told him if he could see anything 
that would male his eye water to let 740 know. I don't 
know as I ever spoke to him about an interest, but it 
was always understood, you know, when a man looked 
up minutes that he should have an interest in it. So 
when he came back he told me to enter such and such 
land. I don’t remember as I said anything about any 
interest or anything about it, but it was always under- 
stood.” 


This statement was repeated by witness, who also 
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gave other testimony to the same effect (/ecurd, pages 
14, 15, 16. The same witness testified that he did not 


have any written agreement with Moore (Record, fol. 


- 


53, page 31). 
Joun McKay, who, it is stated by W. D. McIntyre, 
was also a party to the alleged writing, testified 


~? 


(Record, fol. 44, page 25) : 


“T understood that Moore was to have an interest, 
as all explorers get an interest generally.” * * * 
“T don’t think we gave Moore any memorandum about 
it, then or at any time. IL don’t remember us giving 
him any writing for it.” 


He stated also that he did not recollect any new un- 
derstanding or agreement with Moore relating to the 
land between the times of making the Viele deed (the 
deed which was intended to be made by McDonald and 
McKay to Moore, but which was never fully executed or 
delivered, and was left with Viele) and the first under- 
standing mentioned (/’ecord, fol. 44, page 26). 

NATHANIEL D. Moore, one of the defendants, and 
another alleged party to the alleged writing, testified 
( Leecord, fol. a9, page 30): 

“1 did not have any contract in writing with them or 
either of them that | should have an interest in the 
land.” He “expected” an interest, however. Again, 
he testified (/2ecord, fols. 160, 161; p. 109): “ Thave no 
such contract, and I never had one.” 


THUS, NOT ONE OF ALL THE ALLEGED PARTIES TO THE 
SUPPOSED WRITING recollected or admitted the existence 
of any such paper. The only witness who testified to 
it was W. D. McIntyre, @ brother of one of the plain- 
tiffs, Mrs. Crawford. His testimony was contradictory 


and utterly unreliable; and even if it were worthy of 
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belief, it stated a writing which was so indefinite in 
terms and parties that no court would specifically en- 
force it as a contract (see on this point the opinion of the 
Court and the testimony, supra). 

McIntyre testified (/’ecord, fol. 91, p. 57): That 
there was an agreement drawn up between Moore, Mc- 
Donald and McKay - that he saw the agreement ; that 
he read it; and that Moore wrote it. Later he testified 
Record, page 86) that he did not see the agreement. 

When questioned as to the substance of the agree- 
ment, he replied : 


“T can’t remember the words of the agreement.” 
He was then asked to state his recollection of what 
the agreement was. In reply he could state only, 
“That Moore was to have a third interest in the prop- 
erty.” Counsel for plaintiffs then proceeded further im 
an attempt to extract from witness statements one by 
one apparently intended to patch up the essentials of 
a contract. The questions and answers after the state- 
ment, ** That Moore was to have one-third interest,” 
were not confined to the alleged writing, but may have 
referred to the oral understanding, and they state noth- 
ing more than was common talk with reference to that 
“understanding.” Thus, counsel inquired: ‘“ What 
was the consideration of his getting his one-third in- 
terest?” and MelIntyre, of course, replied: “ For. his 
exploring and finding the property.” Another question 
and answer were as follows : 

* Who was to goand enter the lands ?” 

Ans. ** Moore.” 

But when counsel inquired “ who signed the agree- 
ment,” McIntyre answered “J. H. McDonald and Mc- 
Kay.’ lle could not tell whe the }’ Moore, who he alleged 
Was UO party to the agreement, signed it or not. 

When McIntyre was asked what was done with the 
paper, his answers presented a curious series of contra- 
dictions : /irst, “ McDonald held the paper, as fur as 
I can learn” (the last part of this answer seems to in- 
dicate that McIntyre derived his knowledge in regard 
to the agreement from some one besides himself, at or 
about the time of the giving of his testimony). 
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Second, “1 think McDonald held the paper after it 
was signed, but I couldn't be certain whether it was 
Moore or McDonald: I know McKay didn’t get it” 
(Record, fol. 92, p. 57). 

Third, “ Moore didn’t keep it” (Record, fol. 96, p. 
60). 

Fourth, “T could not tell which of the three parties 
kept it” (/2ecord, fol. 96, p. 60). 

Fifth, in answer to the question “ are you sure they 
didn't hand it to somebody else to keep for them,” he 
he replid “ Not while I was there. I know the paper 
was drew up and signed” ( /’ecord, fol. 96, p. 60). He 
then admitted that “ he went away leaving MeDonald 
and Moore there at the time” | Leecord, fol. 6, p. OO). 

Sixth. “TI don't know which of them took the paper, 
but Moore’s interest was mentioned in the agreement ” 
(Lecord, fol. 6, p. 60). 

Seventh, in correction of testimony he stated (/2ecord, 


Jol. 96, p- 60): “ Moore held the paper,” and he “ must 


have misunderstood the question at the time.” In 
view of the repeated questions and answers this last 
statement that he “must have misunderstood” is pre- 
posterous. The answers were not “ yes” and “no,” 
but McIntyre himself used the names in his answers. 
His conclusion that ‘‘ Moore held the paper” probably 
arrived at four days after his testimony was given 
(/ecord, p. 88), and after consultation with parties in 
interest, in the absence of defendants counsel (p. 88), 
seems aimed at meeting the absurdity established by 
some of his former answers, that so far as he knew, only 
McDonald and MeKay signed the writing, and the 
writing was not kept by Moore. 

Thus, after all his contradictions, and after his ad- 
mission that he “went meray leaving Moore and Me- 
Donald there at the time,” he finally concluded by stat- 
ing what, according to his own testimony, he could not 
possibly have known that ‘ Moore held the paper.” 


lv IS SUBMITTED, that even if there were no other 


testimony as to the alleged writing, the self-contradic- 
tion and evident fictitiousness of the testimony of Me- 
Intvre himself not only renders his testimony insufli- 


cient to establish such a written agreement as plaintiffs 


SU et Nee ete amt 
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allege, but further shows that McIntyre is an utterly 
unreliable an | unfaithworthy witness in any matter 
connected with this suit. 

He states that three men (McDonald, McKay and 
Moore) made an agreement in writing. All of them on 
oath deny the making of any such agreement. Two of 
them are disinterested and impartial witnesses, while 
McIntyre, as a brother of Mrs. Crawford, is naturally 
interested in her favor. 

THAT THE ORAL UNDERSTANDING WAS, AS FOUND AND 
HELD BY THE COURT BELOW, TOO INDEFINITE TO AMOUNT 
TO AN AGREEMENT ENFORCEABLE IN EQUITY, is evident 
from the testimony quoted supra, and from other testi- 
mony too lengthy to quote upon this brief (see the opin- 


con'of SAGE, J., referred to supra, in regard to this point). 


A. NO TRUST AROSE OUT OF THE ORAL UNDERSTANDING. 


It is true that in equity the vendor of land is, for many 
purposes, treated as a trustee for the purchaser (Sugden 
on Vendors and Purchasers, 191). But in order that 
a trust may arise out of the relation of vendor and pur- 
chaser, there must be «a valid contract, enforceable in 
equity. If equity cannot decree specific performance, 
no trust arises. This is a necessary consequence and 
is stated or implied in the language of all the author- 
ities : 

“In the view of courts of law, contracts respecting 
lands, or other things, of which a specific execution will 
be decreed in equity, are considered as simple executory 
agreements, and as not attaching to the property in 
any manner, as an incident, or as a present or future 
charge. But courts of equity regard them in a very 
different light. They treat them, for most purposes, 


precisely as if they had been specitically executed. 
Thus, if a man has entered into a valid contract for the 
purchase of land, he is treated in equity as the equit- 
able owner of the land, and the vendor is treated as the 
owner of the money.” 

Story Eq. Juris., § 790. 

See also 
Sugden on Vendors and Purchasers, nhi 
Supra, ° 
Dart on Vendors and Purchasers, 114. 


This is upon the principle that equity, wherever 
justice requires it, looks upon that as done which a 
person has by a valid and binding contract agreed to 
do. Courts of equity do not interpret or apply this 
maxim in the loose way in which it is sometimes stated. 
They never enforce a mere moral obligation ; neither 
(lo they enforce an obligation where any express statute 
or rule of common law or of evidence stands in the 
way. And like all general maxims, which are never of 
universal application, this maxim is ever applied by 
chancellors with discrimination and caution and only 
where good conscience and the ends of justice require it. 

Mr. Justice Srory, speaking of this subject, says : 


“The true meaning of this maxim is, that equity will 
treat the subject matter, AS TO COLLATERAL CONSEQUENCES 
AND INCIDENTS, in the same manner as if the final acts 
contemplated by the parties had been executed exactly 
as they ought to have been; not as the parties might 
have executed them. But equity will not thus consider 
things in Favor of all persons, BUT ONLY IN FAVOR OF SUCH 
AS HAVE A RIGHT TO PRAY THAT THE ACTS MIGHT BE DONE. 
* * * The most common cases of the application of 
the rule are under agreements. All agreements are 
considered as performed which are made for a valuable 
consideration, «2 favor of persons ENTITLED TO INSIST 
UPON THEIR PERFORMANCE. ‘They are to be considered 
as done at the time when, according to the tenor 
thereof, they ought to have been performed,” &c. 

Slory ky. Jurvis., § Og. 
See also /hid., $ 1212. 
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B. THE ORAL EVIDENCE WAS WHOLLY INADMISSIBLE 
AND THE ALLEGED ORAL UNDERSTANDING IS WITHOUT ANY 


LEGAL PROOF, 


THE ORAL EVIDENCE by which it was attempted to es- 


tablish the. alleged agreement between McDonald and 


McKay on one side and Moore on the other, was duly ob- 

jected to, and improperly admitted, because such evidence 
was entirely oral, and therefore inadmissible under the 
Statute of Frauds. : | 

This objection excludes from judicial consideration 
all the evidence by which it was sought to prove such 
agreement, and, therefore, there was no such agreement 
which the Court could PECOGNIR for any purpose, Courts 
of equity, as well as courts of law, are bound by this 
rule. 

It is the rule beyond all question that the Statute of 
Frauds requires that all agreements for an interest in 
lands be proved by some writing. Such is the very ob- 
ject of the statute. The rule and its general applica- 
tion are too well known to require a citation of 
authorities. 

THE STATUTE OF FRAUDS IS IN FORCE IN MICHIGAN, 
and is interpreted there, as elsewhere, to require that 
all agreements for an interest in lands be proved by 


some writing. The Michigan Statute is as follows : 


‘No estate or interest in lands, other than leases for 
a term not exceeding one year, nor any trust or power 
over or concerning lands, or in any manner relating 
thereto, shall hereafter be created, granted, assigned, 
surrendered or declared, unless by act or operation of 
law, or by a deed or conveyance in writing, subscribed 


a 


by the party creating, assigning or declaring the .same, 


or 
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or by some person thereunto by him lawfully authorized 
by writing.” 
$ 6179, /low. Stat. 
On the construction of this statute, see 
Trask vs. Green, 9 Mich., 358, 366. 
Groesheck vs. Seeley, 138 Mich., 345. 
or- Newton vs. Sly, 15 Mich., 396. 
Whiting vs. Butler, 29 Mich., 144. 
Brown vs. Bronson, oo Mich., 415. 
Palmer vs. Sterling, 41 Mich., 220. 
Shafler vs. Huntington, 53 Mich., 310. 


The elementary principles of the law to the effect 
that oral evidence cannot be received as a substitute 
for written evidence are well known, and, perhaps, need 


hardly to be referred to : 


“Consistently with the principles already adverted 
to, it is a general rule that oral evidence shall in no 
case be received as equivalent to, or as a substitute for, 
a written instrument, where the latter is required by 
law.” 

“To admit oral evidence as a substitute for instru- 
ments, to which, by reason of their superior authority 
and permanent qualities, an exclusive weight and 

authority is given by the-solemn compact of the par- 

| ties, would be to substitute the inferior for the superior 
degree of evidence ; conjecture for fact, and presump- 
tion for the highest degree of legal authority; loose 
recollection, and uncertainty of memory, for the most 
sure and faithful memorials which human ingenuity 
can devise, or the law adopt—to introduce a dangerous 
laxity and uncertainty as to all titles to property, 
which, instead of depending on certain fixed and un- 
alterable memorials, would thus be made to depend 
upon the frail memory of witnesses, and be perpetually 
~- liable to be impeached by fraudulent and corrupt 
practices. In short, the great advantages which are 
peculiar to written evidence would be, in a great 
measure, if not entirely, sacrificed.” 
Starkie on Evidence, 753, 754, 755. 
See also 
Greenleaf on Evidence, § 262, et seq. 
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The purpose and policy of the Statute of Frauds and 
the Course of Equity in regard thereto, are clearly ex- 
pounded by Mr. Justice Srory : 


“ THE opsects of this statute (the Statute of Frauds), 
are such, as the very title indicates, to prevent the 
fraudulent setting up of pretended agreements, and then 
supporting them by perjury. But, besides these.direct 
objects, there is a manifest policy in requiring all con- 
tracts of an important nature to be reduced to writing, 
since otherwise, from the imperfection of memory, and 
the honest mistakes of witnesses, it must often happen, 
either that the specific contract is incapable of exact 
proof, or that it is unintentionally varied from its pre- 
cise original terms. So sensible were Courts of Equity 
of these vw ischiefs, that they constantly refused BEFORE THE 
STATUTE, /o deci ee a specific performance of parol COh- 
fracts wnless confessed hy the party YT, / is ansive?, or they 
are nN part performed.” 

Story Ly. Suris., § 753. 


So agaip, this learned author says : 


it is obvious that courts oF equity are hound, Us 
much as courts of law, hy the Provisions of this statute ; 
and, therefore, they are not at liberty to disregard 
them. That they do, however, interfere in some cases 
within the reach of the statute, is equally certain. 
But they lo so, not Upoiw any notion of any right to 
dispense with it, but for the purpose of administering 
equities subservient to its true objects, or collateral to 
it, and independent of it.” 

Story ky. Juris., § T54. 


THERE IS A WIDE AND WELL UNDERSTOOD DIFFERENCE 
between the admission of parol evidence to prove the 
existence of the contract on the one hand, and evidence to 
impeach its validity on the other. The Statute of Frauds 
forbids its admission for the former purpose, but not 
for the latter. It is sometimes erroneously stated that 
courts of equity can disregard the Statute of Frauds. 


Not so. Equity does not have, and does not profess to 
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have, any power to disregard a statute. To assume 
such power would be intolerable judicial legislation. 
It is true that courts of equity have frequently said 
that the Statute of Frauds should not be made a 
cover for fraud. But in the application of this maxim, 
they have not disregarded the statute. They have ad- 
mitted parol evidence, not for the purpose of proving 
the existence of the contract, which is what the statute 
forbids, but only for the purpose of interpreting it afler 
its existence has been proved hy writing; or for the 
purpose of proving some collateral fact which will im- 
peach the validity of the contract after it is proved by 
writing, the most common cases of which, if not the 
only cases, are fraud, accident or mistake in making the 


contract. 


THE DOCTRINE OF EQUITY is thus stated by CHANCELLOR 
KENT in one of his learned judgments : 


“There is norule of evidence better settled than 
that which declares that parol evidence is inadmissible 
to contradict, or substantially vary, the legal import of 
a written agreement. Such testimony is not only con- 
trary to the Statute of Frauds, but to the maxims of 
the common law ; and the rules of evidence on this as on 
inost other points, are the same in courts of law and of 
equity (citing authorities). The general rule is certamly 
not to be questioned or disturbed. It ought not to be 
a subject of discussion. It is as well grounded in rea- 
son and policy as it is in authority. Nor does this case 
come within any exception admitted here to the opera- 
tion of the rule; for there is no allegation of fraud, 
mistake, or Surprise in making or erecuting the mortgage . 
and those, I believe, are the only cases in which parol 
evidence is admissible in this Court against a contract 
in writing. (Marquis of Townsend vs. Stangroom, 6 
Ves., 328 : Reich Us, Jackson, Lh.., n.} 

“There is another rule which has some connection 
with this branch of the law of evidence, and which will, 
in certain cases, and on certain terms, admit an agree- 
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ment in writing concerning lands to be discharged by 
parol. But the evidence in such cases is good only as 
a defense to a bill for a specific performance, snd is fo- 
tally inadmissible, at law oT equity, « is a ground ‘o com- 


pel a per tor 4aUCe an spec Ta 
Nfe phens vs. Cooper, L Johns. Ch., 425. 429. 


Such is also the rule of the English courts: 


“Tn the absence of fraud the authorities are distinct 
and decisive that no new parol agreement can be sub- 
stituted. It is clear that, at law, such an agreement as 
this, namely, to pay the debt of another person, cannot 
be made and cannot be waived by parol; aad, in this 
Court, unless there be fraud, the SOl+1€ rule prevails by and 
there is not here even a suggestion of fraud. It 1s, 
therefore, immaterial whether any, and if any, what 
parol ¢ agreement was entere .d into ?” 

" * The agreement, if any, must be proved ; 
it cannot ea proved. by parol e vidence, and the case 
affords no other; it cannot, therefore, be proved 


all.” 


Emmet vs. Dewhurst,2 MeN. & Gordon, 
DST. 5O7. 


(CC!) THERE WAS NOTHING TO RENDER THE ORAL UNDER- 
STANDING ENFORCEABLE, NO POSSESSION UNDER IT. NO 
FRAUD, NO PART PERFORMANCE OR THE LIKE TO TAKE THE 


CASE OUT OF THE STATUTE OF FRAUDS. 


in the absence of written evidence a contract respect- 
ing lands, within the Statute of Frauds, which satisfies 
other requirements so that it would be enforceable if 
there was a writing, can be specifically enforced only on 
three grounds, which, while at the first glance they 
might seem to be exceptions to the general rule, really 
are not exceptions at all. The first two apparent ex- 


ceptions fall within the rule that a court of equity has 


jurisdiction to remedy /raud, and in the exercise of 
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that jurisdiction allows fraud to be proved by parol. 
[t is not a valid objection to parol evidence in such a 
case, that it incidentally proves the contract also; nor, 
further, that in order to remedy the fraud equity enforces 
the contract so proved. But equity never enforces a 
parol contract where the only ground on which fraud 
is alleged is the non-performance of the parol contract 
(vide infra). The third apparent exception is really 
the case of a compliance with the Statute of Frauds by 
a writing signed by the party to be charged. 

THESE APPARENT EXCEPTIONS are stated and com- 
mented on in Dart sit Vendors and Purchasers. 476 


ef os 


“ Although in general there must, in order to sustain 
a suit for specific performance, be a contract in writing 
within the Statute of Frauds, the Courts in certain 
cases «lecree specific performance of a parol agreement, 
upon the ground: Lst, of fraud having been the cause 
of the non-compliance with the requisitions of the 
statute ; 2dly, of the parol agreement having been in 
part performed; or 3dly, of its existence having been 
admitted by the defendant.” 

“Ist. If.4y fraud the defendant has prevented a 
compliance with the requisitions of the statute, this 
will not avail him, but the plaintiff will be entitled to 
relief on proving the fraud and the parol contract.” 

lor this proposition the learned author cites nole to 
Pym vs. Blackburn, 3 Ves., 38+ and a later editor adds 
a further note giving illustrations of the application of 
the rule, and referring further to ? Story’s Eq. Juris., 
S 768. See also Slory hy. Suris.. N 330. 


It is unnecessary to state that this rule has no ap- 
plication to the present case, for there is not the slight- 
est evidence or even pretence of any fraud .in any of 
the transactions between McDonald and McKay on 


the one hand and Moore on the other, by means of 


which a compliance with the Statute of Frauds was 
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prevented in regard to the understanding with Moore. 


“2dly. As to acts of part performance sufficient to 
take a case out of the Statute of Frauds. It is in gen- 
eral of the essence of such an act that the Court shall, 
by reason of the act itself, without hen wing whether 
there was an aqrecment or not, find t!e parties unequlv- 
ocally in a position different from that which, aecording 
to their legal rights, they would be in if there were 
no contract.” 


THE REASON for the rule and its limitations are well 


stated by Mr. Jusrice Srory: 


‘* But a more general ground, and that which ought 
to be the governing rule in cases of this sort, is, that 
nothing is to he considered as ad part performance which 
does not put the party into a situation which is a FRAUD 
upon him, nrle AS the agreement 18 fully performed, 
Thus, for instance, if upon “« parol agreement a man is 
admitted into possession, he is made a trespasser, and 
is liable to answer as a trespasser if there be no agree- 
ment valid in law or equity. Now, for the purpose of 
defending himself against a charge as a trespasser, and 
a suit to account for the profits in such a case, the evi- 
dence of a parol agreement would seem to be admissi- 
ble for his protection ; and if admissible for such a pur- 
pose there seems no reason why it should not be ad- 
missible throughout. A case still more cogent might 
be put, where a vendee, upon a parol agreement for a. 
sale of land should proceed to build a house on the 
land, in the confidence of a due completion of the con- 
tract. In such a case there would be a manifest fraud 
upon the party in permitting the vendor to escape 
from a due and strict fulfillment of suck agreement. 
Such a case is certainly distinguishable from that of part 
payment of the purchase money, for the latter may he re- 
paid, and the parties are then just where they were be- 
fore, especially if the money is repaid with interest. A 
man who has parted with his money is not in the situ- 
ation of a man against whom an action may be brought, 
and who may otherwise suffer an irreparable injury.” 

Story Ly. Suris., § 761. 
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Mr. WATERMAN, after quoting from the above section, 
Says : 


“ The part performance which will accomplish that 
result piust he not merely or that nature which Mey he 
said to exist in CVErYy CASE of a refusal to fulfll ah agreé- 
ment afler having received the consideration, hut which 
consists ii placing the other party in a situation to be held 
liahh ax ad mrongdoer, ur i NOU other wuy of being 
made the victim of a PRAUD, or of an injury in the 
nature of a fraud, on account of acts done in part ex- 
ecution of the agreement, unless protected by its com- 
plete fulfillment.” 


Waterman on Speci fle Pr PTOrV MNaNCE, S 269. 


“Tue PAYMENT OF THE CONSIDERATION. EITHER IN 
MONEY OR SERVICES, IS NOT SUCH A PART PERFORMANCE AS 
ro TAKE THE CASE OUT OF THE STATUTE OF FRAUDS. 


It is the settled doctrine of this Court /hat the mer 
payment of the consideration. MTC OMe pant d by any other 
act, is not such ‘f part performance ofa pP trol contract tor 
the COND? YANCE of land “is mill auth ypraz “? erourt of equity 
la specineally é nforee erontraects of thut character. ‘There 
must be some other act done to raise an equity in favor 
ofa party to a complete performance, such as the 
taking of possession of the lands sold under the eon- 
tract by the purchaser; or, one party must have in- 
duced the other so to act that if the contract be aban- 
cloned he cannot ly restored bo his former position, and 
a refusal to perform the contract will operate as a 
fraud.” 

llovn ve, Ludington, 32 Wis.. 13, 76. 
See also, 
Johnston Us, Grlancy, t Blackt. (Incl.), 94. 
Sugden (iii LV ndors ned Purchasers, 142 et 
seq. 
Story ky. Juris., & TOO. 
So in this Court : , 
Puree // ve. Miner. | Wall. 513. 
Williams vs. Morris, 95 U.S., 444. 


In the present case Moore did not render services 


in pursuance of any request of McDonald or McKay, 
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or under any oral contract with them. He made the 
explorations on his own account, and the only conversa- 
tion which he had with either of them was that Mc- 
Donald told him just before he started out into the 
woods : ‘‘ if he could see anything that would make his 
eye water to let me know” (Record, p. 12, fol. 24). 
But suppose that he had performed the services in pur- 
suance of an oral contract, still such services do not 
constitute such part performance as to take the case 
out of the Statute of Frauds. Such services could be 
fully compensated in money damages in a court of law. 
Moore could have been put, not perhaps in the same 
situation in which he would have been if such sup- 
posed contract Aad been performed—that is not the test 
—but in the same situation in which he would have 
been, 7f he had not performed the services. He would 
have parted with his services. Their value could have 
been estimated and returned to him in pecuniary dam- 
ages, which in legal contemplation would have been a 
full equivalent. ‘Thus, he might have been made whole 


again as he was before. 


‘ But we have no doubt, that in general, when a con- 
tract within the Statute of Frands has been in part 
executed by one party, there is a p/ain remedy for such 
party, to a certain extent, in a court of law, if the other 
party fraudulently refuse to execute the contract on his 
part. If money has been paid, it may be recovered 
back. Jf labor has been performed, a compensation for 
at My he recovered ” (citing CURES}. ’ 

Lane vs. Shackford, 5 N. H., 130, 133. 
See also Webster vs. Gray and Edwards vs. 
Estell, quoted infra, pp. 35, 36. 
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Tae Law or MICHIGAN IS CLEAR THAT MoorE HAD NO 
RIGHTS WHICH COULD BE ENFORCED IN EQUITY AGAINST 
McDonauLp anp McKay. 


There are at least two adjudicated cases (one of which 
is by the Supreme Court of Michigan), that are deci- 
sive of the proposition that the services performed by 
Moore in exploring the land in question, even if they 
had been performed, as they were not, under a _pre- 
vious contract, did not constitute such part perform- 
anee of the oral understanding with MeDonald and 
McKay as to take that understanding out of the 
Statute of Frauds, and enable a court of equity specifi- 
cally to enforce it as a contract. In Webster vs. Gray, 
(387 Mich., 

A parol contract was made, whereby one Webster 
was to select swamp lands and furnish descriptions of 
them to one Gray, who was to obtain the title to such 


lands from the State and convey one fourth interest in 
the lands so obtained to Webster. 


The Court said: 


. : such a contract could be specifically enforced at 
all, it can only be enforeed when verbal, upon the 
pon tin that there has been such part perfor mance by 
complain: int that without complete enforcement he will 
be defrauded beyond any reasonably adequate remedy.” 

“It has never been deemed proper to grant redress 
on a parol contract for a part performance capable of 


full pecuniary measitreiment, Generally there must have 


been a change of possession of the land in controversy, 
which is always regarded as involving considerations 
not easily estimated in dam: Les. There are very few 
other cases where parties are placed in any such pre- 
dicament as to require protection to save them from 
being defrauded.” 

a All that Webster did or aqre ed to do was to perform 
certain exploring work which he had before done for caom- 
pensation, and which could readily be estimated according 


lo its actual word v4 a A sual at law lo recover COMPeNsa- 


tion would produce ample redress. The employment 


placed him in no position from which he could not be 
extricated, and subjected him to no fraud or perils. He 
was merely working for pay, the pay being due in land 
instead of money.” 
~ This 18 not euch (i part pe rformance (is is required fe 
lake a case out of the statute.” 
Wi hast I” OS. Grray, 37 Mich.. 31. 


THIS EXPRESS DECISION OF THE SUPREME COURT OP 
MICHIGAN, ON THE PRECISE POINT under discussion makes 
it really superfluous to look further, but it is satisfactory 
to see that it accords with the judgment in the case 
next to be cited, and with the general doctrines of 
equity both here and in England. In a California case 


it appeared that. 


A surveyor and another person entered into a parol 
contract by which the surveyor was to search for and 
survey swamp lands, and the other party was to pay 
the first twenty per cent. purchase money, and 
procure it certificate ot purchase, and then deed 
one-half to the surveyor. Held, the services per- 
formed by the surveyor did not constitute such part 
performance as to take the case out of the Statute of 
Frauds so as to enable the Court to decree specific 
performance. 

The Court said : 

‘“ There are two propositions upon which the cases are 
very fully agreed : first, that the payment of the pur- 
chase money will not be regarded as part performance ; 
and second, that the acts of part performance must be 
such that it would be fraud upon him for the other 
party to refuse performance on his part. Zhe term 
purchase MiOHEY, US employed in the proposition ahove 
stated, comprehends the consideration, whether it he money 
Or property, oF services for which the lands are to he 
conveyed, and is not limited to money alone. Here the 
services to be performed by the plaintiff were the con- 
sideration for which the one-half of the lands were to 
be conveyed to him; and hence, the performance of 
those services did not constitute a sufficient part per- 


. 
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formance within the meaning of the equitable rule. 
There is no ground for saying that the plaintiff, by his 
alleged acts of part performance, has heen placed in such 
a position that the refusal of the defendants lo cOnvEY the 
one-half of the lands will operate Us a fraud “pon him. 
The refusal to convey merely leaves him the creditor of 
the estate of Stewart, and fu// compensation may be 
made for his services in money. He is in no worse con- 
dition than if, instead of rendering the services, he had 
advanced their value in money. 
kdwards vs. Fstel/, 48 California, 194. 


THE THIRD APPARENT EXCEPTION 1s as follows: 


“ Jd. Where the defendant, by his answer, admits 
the parol agreement as alleged in the bill, and does not 
claim the benefit of the statute, equity will decree 
specific performance.” 

Dart Oi Vendors and Purchasers, whi supra, 

The circumstances necessary for the operation of the 
rule expressed in this exception are that there is a suit 
brought for specific performance against one party to 
the contract, and that he has, in his answer to the bill, 
expressly admitted the contract, and has not claimed 
the benefit of the statute. As the answer to a bill in 
equity must be signed by the defendant, such admis- 
sion constitutes a writing signed by the party to be 
charged. 


Nee Sugden On Vendors and Purchasers, 134, er sed. 


LIN THE PRESENT CASE, at the time of the conveyance 
to Mrs. Moore, no suit had ever been brought by Moore 
to compel specific performance of the alleged indefinite 
understanding or contract to convey to him, nor had 
any writing been signed by McDonald and McKay. 


So this case does not fall within the third exception. 


, 
; 
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The argument that there was no trust attached to 
the land at the time of the conveyance to Mrs. Moore, 
because the Statute of Frauds rendered a parol contract > 
unenforceable, even if there had been a parol contract 
and not a mere indefinite understanding, as there was J 

cal 
in fact, might be rested here. But it is claimed by the 
complainants, and the Court below (Record, fols. 217, 
218, p. 137) recognized the claim as valid, that the ad- 
mission by McDonald and MeKay of the oral under- 
standing and of their willingness to convey to Moore, | 

' 
takes the case out of the Statute of Frauds. 

(D) EVEN IF THER: ERE A PART PERFORMANCE, THE | 
TERMS ARE NOT SUFFICIENTLY DEFINITE TO ENABLE A COURT | 
TO ENFORCE THE CONTRACT. 

Such, as we have seen, was the opinion of the Court we 
below. 

‘In order to take the case of a verbal agreement to 
convey land out of the Statute of Frauds on the ground 
of part performance, two things are necessary. Zhe 
terms of the contract must he established by clear, definite 
and unequivocal evidence, and the acts relied upon must 
be exclusively referable to the contract.” 

Ligelow on Fraud, Ed. of 1888, p. 447, and 
a long jist of authorities there cited. 
See also 
Pomeroy Eq. Juris., § 1405. 
Stanton vs. Miller, 58 N. Y., 192, 200. > 
7 
< 
4 
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Moreover, 


(EK) THe apmisstons oF McDonaLp AND McKay, Arrer 
THE DEED TO Mrs. Moore, ARE WHOLLY INEFFECTUAL AND 
DO NOT WAIVE OR SATISFY THE STATUTE OF FRAuDs. 


It seems necessary here to call attention to the ex- 
act proposition which we seek to establish, and which 
is the only one necessary to establish in this connec- 
tion. It is this: that af the time of the conveyance to 
Mrs. Moore, McDonald and McKay held the title to 
the land in question free from any equitable title or 
equitable right in favor of Moore. In order to contro- 
vert this proposition, plaintiffs seek to show that the 
oral understanding between McDonald and MeKay on 
one side and Moore on the other created an equity in 
favor of Moore. The only theory on which that un- 
derstanding could create an equity is that the vendor 
is a trustee for the purchaser. But, as we have above 
shown, the vendor becomes such trustee only in case 
there is a valid contract which a court of equity can en- 
force specifically. Such a contract «lid not exist in the 
present case, because the understanding was entirely 
oral, and therefore not enforceable on account of the 
Statute of Frauds, unless it was within one of the ex- 
ceptions mentioned supra, and we have seen that it is 
not. The single question in regard to the admissions 
of McDonald and MeKay now is, whether, a¢ the time 
of the conveyance to Mrs. Moore, sach admissions had 
rendered the contract enforceable by Moore. 

If MeDonald and McKay, up to the time of the 
couveyance to Mrs. Moore, and by that conveyance, had 


done nothing to charge the land in equity, they could 
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not afterwards charge it. This fact disposes of all of 
the admissions made by McDonald and McKay in their 
testimony in the present case, because such testimony 
was given after the conveyance to Mrs. Moore. The 
question is therefore confined to the admissions made 
before the conveyance to Mrs. Moore. 

There is no such thing as “waiver” of the Statute 
of Frauds, and the admissions had no effect whatever 
aud are absolutely immaterial. 

Whatever ora/ admissions MeDonald and McKay 
may have made, the Jaw cannot recognize them, be- 
sause of the Statute of Frauds. Their only binding act 
in reference to the land was the conveyance to Mrs. 
Moore. That conveyance is the only thing which the 
law can recognize. To set up oral admissions of a 
willingness to convey to one party in opposition to an 
absolute and valid conveyance to another party is an 


absurdity unworthy of serious consideration. 


THE POSITION OF THE PLAINTIFFS AND OF THE CouRT 
BELOW AMOUNTS TO THIS: The understanding or alleged 
agreement was invalid and unenforceable because of the 
Statute of Frauds, and because it was indefinite, 
but McDonald and McKay subsequently made an oral 
admission of the understanding and of their willing- 
ness to make it definite and to comply with it, which 
oral admission rendered the oral understanding valid 
and binding. A complete answer is that the subse- 
quent oral admission was as invalid as the first oral un- 
derstanding, and added nothing to it, because the stat- 
ute still remained unsatisfied. When an oral agree- 
ment is made the only way the statute can be satisfied 


is by a writing, which did not exist in the present case. 
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But such a writing is not a “ waiver” of the statute ; it 
is a compliance with it. Neither did the oral expres- 
sion of a willingness to convey to Moore add anything 
to the oral understanding. The same willingness is 
always expressed in an oral contract, and an indefinite 
series of oral contracts cannot make one valid and bind- 
ing contract where the statute requires a writing. 

[t was entirely competent for McDonald and MeKay 
to change their minds as to their willingness to convey 
to Moore. They did so change their minds when they 
conveyed to Mrs. Moore. Whatever may have been 
their spoken words, their written words, the deed to 
Mrs. Moore, constitute the only expression of wilbiag- 
ness to convey which the law can recognize. ‘They 
could convey to whomsoever they pleased, with or with- 
out the consent of Moore. Hence, it is nothing that 
Moore consented to or even requested the convevance 
to Mrs. Moore. It was in law, however it may have 
been in fact, wholly a voluntary matter on their part. 
Neither Moore's consent nor the lack of it could vitiate 
their conveyance. The land was, as we have shown, 
theirs absolutely ; they could keep it, sell it or even 
give it away. This power of disposal follows as an in- 
cident of ownership. The contention of the plaintiffs 
that this power was restricted so that no conveyance 
could be made except to Moore is wholly unfounded in 
law or the facts of the case. Possibly not even the 
plaintiffs would openly contend that McDonald and 
McKay could not have conveyed to a stranger who was 
not the wife ora relative of Moore. But their case 
really involves that proposition, for the wife is a perfect 
stranger so far as ability to receive a conveyance to her 


separate use is concerned. 
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The only writing which the plaintiffs produce in 
evidence in reference to any conveyance by McDonald 
and McKay is the deed to Mrs. Moore. But that was 
not a compliance with the Statute of Frauds, tv respect 
to the oral understanding with Moore. It was, on the 
contrary, a writing wholly inconsistent with that under- 
standing. Upon no principle can it be contended that 
an absolute conveyance to ove person is a compliance 
with the Statute of Frauds in respect to an oral under- 
standing to convey to another person. Whatever ex- 
pression of willingness to convey to Moore may have 
been made by McDonald and McKay, their only bind- 
ing act in reference to the land from beginning to end 
was the conveyance to Mrs. Moore. As against Mrs. 
Moore such alleged “ waiver” is res inter alios acta, and 
cannot prejudice her right to the land under the deed 
from McDonald and McKay. It is nothing to her, and 
it cannot affect her title, that before they conveyed to 
her they expressed a willingness to convey to J/r. 
Moore, for they were not legally bound to convey to 
him ; and, therefore, no equity attached to the land. 

It is settled law that an oral expression of a willing- 
ness to convey does not take the case out of the Statute 
of Frauds. 

‘““No mere waiver of the parties can obviate the 
necessity of obeying the statute in such a case.” 

Coo.ey, J., in eller vs. Lobinson, 50 Mich., 
264, 266. | 
See also 
Dean vs. Dean, 6 Conn., 285. 
Ratliff vs. Ellis, 2 Towa, 59. 
Irwin vs. Lvers, 7 Ind., 308. 
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In view of the Statutes of Michigan (ante, pp. 19, 26); 
their construction (ate, p. 27 and post, p. 68); and es- 
pecially the case of Webster vs. Gray (ante, p. 35) 
decided by the Supreme Court of Michigan, I fear this 
Court will regard much of the foregoing discussion as 
really unnecessary. But I wished to show that the 
decisions in Michigan were in full accord with the gen- 
eral principles of equity jurisprudence elsewhere. 

I susmir, with confidence, that [ have shown, beyond 
any fair dispute, that down to and at the date of the 
conveyance by McDonald and McKay to Mrs. Moore 
(December 16, 1880) they held the absolute title to the 
land thus conveyed free from any equity, that is, free 
from any equitable title or right in Moore or Monroe, 
or any one else. 

I NEXT PROCEED to show that Mrs. Moore, by virtue of 
the original conveyance to her by McDonald and McKay, 
took and holds a title as absolute as her grantors then 
held, and one free of any equity or trust in favor of 
Monroe. 

Besides which she holds the subsequent conveyance 


for value of the Ayer tax title ( /ecord, p. 78). 


iil. 


No trust arose under the conveyance 
from McDonald and McKay to Mrs. 
Moore. 


The deed from McDonald and McKay to Mrs. Moore 


was absolute on its face and required no consideration 
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to support it. By that deed the absolute legal and 
equitable title passed to Mrs. Moore ; for McDonald 
and McKay held, as we have above shown (pp. 17-43), 
the title free from any equity, and conveyed to Mrs. 
Moore without raising any equity by the conveyance. 
THESE PROPOSITIONS «re sufficient to dispose of the 
whole case: (1) MeDonald and McKay held the abso- 
lute legal and equitable title to the land, and they 
could convey both the legal and equitable title to whom- 
soever they chose. (2) They did convey, December 
16, 1880, to Mrs. Moore by a deed sufficient both at law 
and in equity to vest in her the absolute legal and 
equitable title which they themselves held. (3) No 
fraud was practiced upon McDonald or Mckay to in- 
duce them to convey, nor was the conveyance the re- 
sult of accident or mistake. 3 
The fact that Mrs. Moore was a volunteer, meaning 
thereby that she paid no consideration except the two 
dollars which were paid at the time of the deed to her 
(Record, p. 34, fol. 57), and that she also had notice of 
all the facts, make the case no different than it would 
have been if she had paid full value and had not had 
notice. The cases cited below illustrate the estab- 
lished principle that in the absence of fraud, accident, 
or mistake, by which the grantor Ls induced lo make the 
conveyunce, the title of the volunteer grantee is as se- 
cure both at law and in equity as that of a grantee who 
has paid full value. The grantor is the one who must 
have been defrauded, or who must have been affected 
by the accident or mistake. Creditors and persons 
who have equities in the land which they could have 
enforced while the title was in the grantor, can, of 


course, enforce their claims against the land in the 
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hands of any party except a purchaser for value with- 
out notice ; but such a rule has no application to the 
present case. The title of the voluntary grantee is se- 
cure both against the grantor and against any third 
party who seeks to obtain the title because of an oral 
trust which could not have been enforced while the 
land was in the hands of the grantor; while in the 
present case there was not even an vra/ trust. The 
title is secure also even if without fraud practiced upon 
the grantors (McDonald and McKay) the grantee has 
taken the land upon an express oral trust in favor of a 
third person. 

The fact that Mrs. Moore had notice makes the case 
no different, for there was no trust attached to the land 
of which notice could exist. — 

The power of disposal follows as an incident of the 
ownership of property, and the principle is firmly 
established that he who holds property free from any 
trust (as in this case McDonald and McKay), may 
alienate the property, by sale or by gift, and the alienee 
will likewise hold it free from any trust. The grantee 
stands in the shoes of the grantor and takes all of his. 
rights without diminution or qualification. In accord- 
ance with this principle, it is well settled, that one who 
takes a title with notice from a purchaser for value 


without notice acquires the rights of the latter. 


“ Tt is a well settled rule of this Court, that a man 
who is a purchaser, with notice , himself, from a person 
who bought without notice, may protect himself under 
the first purchaser. The reason 1s to prevent a stagna- 
tion of property, and because the first purchaser being 
entitled to hold and enjoy, must be equally entitled to sell. 
( Lowther vs. Carleton, Cases Temp. Talbot, 187; 2 Atk., 
149, 242; //arrison vs. Forth, Prec. in Ch.,51; Brand- 
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lyn vs. Ord, 1 Atk., 571; Mertins vs. Jolliffe, Amb., 
313; Smith vs. Southcote, 2 Bro., 66).” 
Per Chancellor Kent, in Bumpus vs. Plat- 
ner, 1 Johns. Ch., 213, 219. 
See Peckham vs. Balch, 49 Mich., 179; 
and Shafter vs. Huntington, 53 Mich., 310, 
quoted intra. . 


(A) ‘THE CONVEYANCE TO Mrs. MooRE WAS VALID AS A 


GIFT, AND IS UNIMPEACHABLE. 


The authorities are unanimous that, when the grantor, 
holding the title free from any equity, has made an ab- 
solute conveyance by a deed in the usual form, the 
grantee, in the absence of fraud, accident or mistake, 
in procuring such conveyance, holds an absolutely un- 
impeachable title. This is true though no considera-: 
tion has been paid. 


“This rule does not apply to modern conveyances, 
and no trust is now held to result to a grantor, although 
he conveys his estate without consideration.” 

1 Perry on Trusts, $ 162, and cases there 
cited. 


“ A VOLUNTARY DEED is valid between the parties asa 
gift, and does not raise any trust in favor of the 
grantor. * * * It is otherwise with a feoffment, 
and perhaps in other conveyances whenever there is no 
declaration of the uses and the consideration is open to 
inquiry in determining the effect of the deed between 
the parties and their privies. * * * Supposing the 
deed in question to have been in the common form, the 
recital of a consideration and the declaration of the use 
to the grantee and her heirs in the Aabendum, are 
both conclusive between the parties, and exclude any 
resulting trust to the grautor.” 

Blodgett vs. Hildreth, 103 Mass., 484, 486. 
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Lloyd vs, Sprliet, 2 Ath., 140. 
Saunders on Uses, 5 Ed., p. 356. 
Jackson vs. Cleveland, 15 Mich.. 94. 
Palmer vs. Sterling, 41 Mich., 218. 
Dean vs. Dean. 6 Conn., 285, 

lrwin vs. Tvers, yi [nd.. JUS, 

Ratliff vs. Ellis, 2 Lowa, 59. 
Morrall Ss, Waterson, / Aans., 199. 
Philbrick vs. Delano, 29 Maine, 410. 
Garry Us. Stimson, HU Maine, ISG. 
Walker vs. Locke, 5 Cush ing, 9D, 
Bartlett vs. Bartlett, 14 Gray, 277. 
Titcomb vs, Morrill, 1) Allen, Ld. 
Grould vs. Lynde, I 14 Muss., JO6. 
Graves vs. Graves, 29 N. H1., 129. 
harrington vs. Barr, JG N. H., 86. 
Moore vs. Moore, 38 NV. #1., 382. 
Tlogan vs. Jacques, 4 ©. b. Green, 123. 
Jackson vs. Garnsey, 16 Johns., 189. 
Sturtevant vs. Sturtevant, 20 N. Y., 39. 
Wright vs. Gould, 2 Wis., 552. 
Rasdall vs. Peasdall, 9 Wis... 379. 


The case of Bartlett vs. Burtlett, supra, well illustrates 
the doctrine above stated and its application and legal 
effect. The identity of the legal status and position of 
the father in that case holding by a voluntary convey- 
ance, and of Mrs. Moore in this case is obvious. 


“A debtor conveyed an estate to his father, without 
consideration, and to prevent its being attached by 
creditors, and immediately afterwards, at the request of 
some of his father’s other children, and with the 
knowledge, but without any consent of his father, 
agreed that the estate should be held in trust for one 
of the brothers who was a creditor of the grantor. 
HELD, that no trust was thereby created which could 
be enforced against the father, or against his heirs 
after his death.” 

Curer-JusTicE SHaw gave the following opinion: 
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“ Upon the case appearing in the report the Court are 
of opinion that the conveyance by William Bartlett to 
James Bartlett, Sen., his father, though made to delay 
creditors, was an absolute conveyance as between the 
parties, and it never having been contested by creditors, 
the estate remained vested in fee in the father at his 
death, and passed by descent to his heirs; that from 
his never having made any declaration of trust in writing, 
and not having taken it originally on a resulting trust, no 
trust was affixed to the estate in his hands.” 
Bartlett vs. Bartlett, 14 Gray, 277. 


That case is cited with approval in 7itconh vs. Vor- 
rll. The Court said : 


“ Regarding the bill, then, as setting forth a trust 
arising or resulting by implication of law, the plaintiff's 
position is that the conveyance without consideration, 
aided perhaps by a parol agreement, raises « trust by 
implication of law ix favor of the grantor such as this 
Court can enforce. No authority is produced to sus- 
stain this position ; and the case of Lurtlett vs. Bartlett, 
14 Gray, 278, is a recent authority to the contrary. It 
is unlike the cases referred to in Adams on Equity, 
cited by the plaintiff's counsel. The most numerous 
class of these cases is where a purchase is made in the 
naine of one person and the purchase money is paid by 
another. None of these are cases where a grantor has 
been held to be ces/ui que trust on the ground that the 
consideration was not paid, or that there was a parol 
understanding that the grantee should hold the land in 


trust for him.” 
LTitcomb vs. Morrill, 10 Allen, 15, L7. 


The case of Walker vs. Locke well exemplifies by 


‘analogy the rights of the defendant Mrs. Moore under 


the deed to her. The Court Says : 


‘“ Upon the facts stated in the bill, the question is 
whether the plaintiffs are in equity entitled to the re- 
lief prayed for. The bill states that the plaintiffs were 
induced by fraudulent representations of Locke, one 
of the defendants, to convey to him the real es- 
tate described in the bill for the purpose of raising 
money to pay off certain mortgages and attachments 
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thereon, and then to reconvey the estate to the plain- 
tiffs. The only material allegation stated is that Locke 
informed the plaintiffs that ‘the deed was a mere mat- 
ter of form to enable him to obtain the money and pay 
off the attachments and mortgages, and that he would 
raise the morey and pay the same, and then reconvey 
the estate to the plaintiffs.’ ” 
“ The manifest import of this allegation is that it was 
a mere matter of conversation, and not an agreement in 
writing. Nor is there any averment in the charging 
part of the bill from which it can be inferred that the 
defendant Locke ever agreed in writing to hold the es- 
tate in trust; but if there were any such averment it 
would not aid a defective averment in the stating part 
of the bill. The inference from the whole bill is that 
there was no agreement in writing or declaration of 
trust by Locke to hold the estate in trust, and any 
parol agreement or declaration to that effect is void by 
the Statute of Frauds.” 
Walker vs. Locke, 5 Cushing (Mass.), 90, 91. 


The case of Gould vs. Lynde, illustrates the effect of 
the deed to Mrs. Moore. 


Here A conveyed to B and B conveyed to C, A’s 
wife, by deeds absolute on their face, and with a con- 
sideration recited, but not paid. A attempted to show 
that C held in trust for him. In a bill in equity to en- 
force the trust against C’s heirs A alleged, among other 
things, “ That for a period of more than five years the 
title remained in his wife ; that during said time said 
estate was always treated by them as his property and 
not-his wife’s ; that afterwards he made a request to 
his wife that she would fulfill her said trust and would 
reconvey the fee to him, and she undertook so to do, 
and supposed she had done so.” 

The Court said : 

“It is conceded by the plaintiff that there was no 
express trust upon which the conveyances were made, 
the alleged agreement between the parties being oral ; 
but it is claimed that a resulting trust to the plaintiff 
arises out of the transaction.” 

“ The rule that on a voluntary conveyance, without 
consideration, a trust results to the grantor, was con- 
fined to common law conveyances, and does not apply 
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to modern conveyances in common form, with recital 
of consideration, to the use of the grantee and his 
heirs. Such deeds toa stranger, and @ fortiori to a 
wife, exclude any resulting trust to the grantor.” 

Gould vs. Lynde, 114 Mass., 366. 


THE ARGUMENT THAT THE STATUTE OF FRAUDS IS NOT 
TO BE MADE A COVER FOR FRAUD, CONSIDERED IN ITS SUP- 
POSED APPLICATION TO THE PRESENT CAUSE. 


A court of equity always has jurisdiction to remedy 
fraud, accident or mistake, and in the exercise of such 
jurisdiction parol proof of the fraud, accident or mis- 
take is allowed. But, unless parol proof is offered for 
that purpose, a court of equity, equally with a court of 
law, must refuse to hear it. 

When it is sought, as in the present case, to set aside 
an absolute deed because of fraud it is necessary to 
prove that there was (1) a fraud (2) committed by the 
grantee (3) upon the grantor (4), which induced the mak- 
ing of the deed. ‘The theory upon which the Court acts 
in such a case is that the grantee has obtained the property 
by fraud, and the Court takes jurisdiction to compel 
the grantee to return the property. “A man is not 
allowed to keep property that he has obtained by fraud,’ 
is the full extent of the rule. So, for example, if the 
grantee by fran’ obtains property which he agrees 
orally with the grantor to hold for the benefit of the 
latter, or of a third person, the Court takes jurisdiction 
to compel the grantee to return the property ; and, hav- 
ing obtained jurisdiction for that purpose, can act 
further to enforce the oral trust. 

(1) It is necessary toshowa fraud. The jurisdiction 


is based wholly on the function of the Court to remedy 
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fraud ; consequently there must be a fraud in order to 
give the Court jurisdiction. In regard to what consti- 
fufes fraud, it is to be said that, while courts have 
avoided any definition of fraud, they have always re- 
garded as an essential element of fraud that the one de- 
frauded must have been (deceived or tricked out of some 
legal or equitable right. There must have been some 
contrivance by which he was cheated. He must have 
been put into some situation in which he would not 
voluntarily have placed himself had he known all the 
circumstances. ° | 

(2) (3). It is hecessary to show that the fraud was 
committed by the grantee upon the grantor ; for other- 
wise it would not be true that the property was obtained 
by fraud... A fraud not committed by the grantee, nor 
known to him (which would be the same thing as if 
committed by him), could not affect his title. A fraud 
not committed upon the grantor could not have been 
the inducement of the conveyance. 

(4) The fraud must have been the thing which in- 
duced the conveyance. A fraud which did not cause a 
transaction is not sufficient to enable the Court to set 
t aside. | 

A valid conveyance, even without consideration, will 
not be set aside or in any way impeached, unless there 
was fraud, accident or mistake in making such con- 
veyance. 

Of course one who obtains the legal title to land 
which is bound by a trust, of which he has notice, 
holds the legal title subject to the trust. But there 
must in such a case have been a valid enforceable trust 
attaching to the /and in the hands of the grantor, and 


this is just precisely what is wanting in this cause. If 


a 
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the alleged trust existed only by parol, no trust attaches 
to the land in the hands of the grantee (see Peckham 
vs. Balch, infra, p. 66, and other cases on this Brief). 
A conveyance in fraud of creditors may also be set 
aside by creditors who have obtained judgment, execu- 
tion and a return of nu//a bona or its equivalent. Con- 
sidering these two grounds for impeaching a convey- 
ance, the rule has sometimes been stated as follows: 
In the absence of fraud, accident or mistake, a volun- 
tary conveyance is valid as between the grantor and 
grantee, and can be impeached only by creditors and 
persons having superior equities. Such a conveyance 
‘van never be impeached on the ground that the grantor 
had made an oral contract to convey to some one else, 
nor on the further allegation that it was a “ fraud ” not 
to perform the oral contract. 

This rule has been repeatedly recognized by Courts 


in language too plain to be mistaken. 


“ There is no doubt that, if any /raw/ had been al- 
leged, by MLCONS of wh ich the defendant procured the COn- 
veyance from his brother to himself, or any mistake by 
which the instrument was made absolute, instead of 
expressing the trust intended, parol evidence would 
have been admissible to show such fraud or mistake. 
* * * The only fraud alleged, therefore, is that of 
the defendants now claiming the property in violation of 
the parol trust; and whether that constitutes such a 
fraud as will justify a court of equity in overturning the 
written contract of the parties, upon parol evidence, is 
the question presented.” 

Paine, J., iN Raspatyt vs. Raspany, 9 Wis., 
379, 385. 


“ The words of Lord Justice Turner, in the case of 
Lincoln vs. Wright (4 DeG. & J/., 16), where he said : 
‘The principle of this Court is that the Statute of 
Frauds was not made to cover fraud,’ express a princi- 
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ple upon which this Court has acted in numerous in- 
stances, where the Court has refused to allow a man to 
take advantage of the Statute of Frauds fo keep another 
man's property which he has obtained through fraud.” 
Per Sir W. M. James, L. J., in Llaigh vs. 
Kaye, L. R., 7 Ch. App., 469. 


In Ratliff vs. Ellis, 2 Lowa, 59, there was a deed by 
Ratliff (whose heirs the plaintiffs are) to Ellis. There 
was parol evidence to show that Ellis was to hold for 
the benefit of a third person (namely, Ratliff's wife). 

Woopwarp, J., gave the opinion of the Court : 


“ But this whole mass of testimony does not help us 
to clispose of the deed from Ratliff. Here the Statute 
of Frauds, and the common law rule of evidence, in re- 
lation to changing or adding to written instruments by 
parol evidence, meet us. /’zro/ evidence is not permitted 
to change an absolute deed into one of trust, unless there 
he fraud, accident or mistake alleged, and to he proved, 

He may personally he convinced hy the testimony that the 

grantee was lo hold in frust, hut the peremptory rule of 
the law will not ft rmit us to declare ut SO, That law has 
sail, that such a trust can be created or declared by 
writing only.” 

“The Statute of Frauds and the rule of evidence 
will not permit a deed absolute on its face to be 
changed into one of trust by parol, unless there be fraud 
accident or mistake. There is nothing of the kind 
charged in the bill; indeed, the allegations are that 
the deed was executed voluntarily, and without accident 
or mistake or fraud on the part of her son in procuring 
iy 

“ There is nothing in the deed from the mother to 
her son expressing any design or intention to grant any- 
thing different from what was conveyed, and this bill 
cannot be sustained, in my opinion, without overturn- 
ing a rule of law and of evidence established for the 
security of all property.” 

Ne son, J., in Jones vs. Van Doren, 18 Fed. 
R., 619, 621. 


“ There is no allegation of fraud, accident or mistake. 
It is, indeed, alleged that when the deed was executed 
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it was agreed by the parties that the estate should be 
holden in trust by the grantee for the benefit of the 
grantor, and that a writing to that effect should be 
thereafter executed; that the grantee frequently ac- 
knowledged the agreement, but that owing to negligence 
and accident, or some unaccountable cause of delay, 
the same was postponed, &c., until she died, without 
making any writing to declare the trust,” &e. 
Dean vs. Dean, 6 Conn.. 285. 


In Dean vs. Dean no consideration was really paid. 
There was, too, the same expression of a willingness to 
make the subsequent agreement that there was in the 
present case to make a conveyance to Moore. 


‘“« There is no fraud, mistake or acectiaent alleged in the 
execution of the deed. On the contrary, it plainly ap- 
pears that the parties to this conveyance knew its con- 
tents, and intended that it should be executed in the 


form it was.” 
Morrall vs. Waterson, 7 Kansas, 199, 204. 


Iv IS IMPORTANT TO NOTICE that these doctrines are 
recognized and applied in Micnican, where the land 
here in question is situated. Thus, in J/ackson rs. 


Cleveland, the Supreme Court of Michigan says: 


“ A voluntary deed, which purports to be for the 
beneficial use of the grantee, and which was made de- 
liberately and without mistake or contrivance, does not 
differ from any other deed in binding the grantor, AnD 
CAN ONLY BE ATTACKED BY THOSE HAVING SUPERIOR 
EQUITIES WHICH THE GRANTOR HAD NO RIGHT TO CUT OFF— 
as creditors and the like. The only case approaching 
it is that where an equity is raised against a grantee in 


favor of the person who paid the purchase mLOneEY. This 


trust is now abolished by our statutes, where the person 
paying the money had consented lo the deed heing th WS 
made. And it could always be rebutted by showing that 
the land was intended to vest beneficially.” 

Jackson “Ss, Cleveland, 15 Mich.. 94, 102. 
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So in New JERSEY. 


“T have remarked that in both these cases (cited) 
there were facts in proof evincive of fraud on the part 
of the purchaser, and this, in my estimation, is the cor- 
rect ground on which to rest the jurisdiction of equity 
to enforce these parol contracts. Whenever an agree- 
ment of this nature has been entered into, aad the pur- 
chaser has made use of if, or of any other contrivance, 
to obtain the property in execution for an inadequate 
price, or to the oppression of the defendant (in the 
execution sale, who of course is in the position of 
grantor), the right to equitable relief is clear.” 

Merritt vs. Brown, 6 C. E. Green (N.J. Eq.), 
401, 404. 

See also, Philbrick vs. Delano, 29 Maine, 
410, 

Perkins er, Cheairs. 2 Baxt., LO4. 

Lantry vs. Lantry, 51 Ul., 458. 


It is not pretended by the plaintiffs that in the present 
case there was any fraud committed by the grantee, Mrs. 
Moore, upon the grantors, McDonald and McKay, and I 
have already shown that no one had any evuity in the land 
which the grantors (McDonald and McKay) had no 
right to eut off” (see Jackson vs. Cleveland. supra), and 
under Point IV., infra, I shall show that no personal 
equity in Monroe (if such an expression may be used), 


existed against the grantee, Mrs. Moore. 


(B) THERE WAS NO FRAUD UPON MONROE OR HIS HEIRS, 
IN THE EXECUTION AND DELIVERY OF THE DEED BY Mc- 
DoNALD AND McKay vo Mrs. Moore. 


As such fraud seems to be the sole ground of the opin- 
ion and decree below, I must be pardoned for examin- 


ing the point with some fullness; and also for show- 
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ing that if there was such fraud the complainants were 
not entitled to the relief sought and decreed. 

Monroe or his heirs had no estate or interest in the land, 
legal or equitable, and therefore no legal or equitable right 
of which they could be defrauded by the conveyance to 
Mrs. Moore. 

The question is not of a right against Moore, which 
is amerely personal right, and nota right to property. 
Monroe had no right in the land, but at most (even if 
the contract was not rescinded), only a personal right 
against Moore, which passed to Monroe’s persunal 
representatives, aud which they still have. That per- 
sonal right, against Joore only, is the only right which 
Monroe or his representatives ever had, and no attempt 
even has been made to defraud them of that right. 

It is true that there is such a thing as a fraud upon 
third persons, and it is a general rule of law that par- 
ties to contracts and to other acts shall not only transact 
bona fide between themselves, but shall not transact 
mala fide in respect to other persons. This rule was 
stated by Lord Harpwicke in the leading case of Ches- 
terfield vs. Janssen, 2 Vesey, Sen., 156, 157, and has been 
followed in a variety of cases since. But in all of these 
vases either (1) there is some /egal or equitable right of 
property in the third party, of which he is deprived by 
fraud ,; or (2) the third party 8 induced to do or to 
refram from doing some act in regard to which he had 
a right not to be influenced by fraud. This is the strict 
limit set by the authorities. These cases are treated of 
in Kerr on Fraud and Mistake, under the title “* Fraud 
upon Third Parties.” See also Story ky. Suris., § 328 
et seq. 


The cases that come under (1) supra are: fraud upon 
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creditors ; purchasing trust property with notice of the 
trust ; voluntary conveyances in fraud of subsequent 
purchasers. The cases that come under (2) are: fraud 
in relation to various contracts incidental to marriage ; 
fraud in respect to sales by auction, and possibly other 
cases, where the third person is by fraud prevented 
from acting freely according to his own judgment. 

In the present case it is clear that the conveyance by 
McDonald and McKay to Mrs. Moore did not affect 
any right of property in Monroe or his heirs. Neither 
Monroe nor bis heirs had any right of property in the 
land, but at the most only an expectancy, which neither 
MeDonald and McKay nor Mrs. Moore were bound or 
could be compelled to respect. Nor was Monrve in- 
duced to do or to refrain from doing any act by any of 
the parties to the conveyance to Mrs. Moore. 

[It was not a fraud to defeat the expectancy of 
Monroe. ‘There is, it is true, a class of cases in which 
equity will relieve when hy fraud one prevents the doing 
of acts which are intended to be done for the benetit of 
third parties, and procures the doing of the acts for the 
benefit of himself or of some one else. The ground on 
which equity grants relief in such cases is that ¢he bene- 
jiu has been obtained by a fraud upon the henefactor, and 
not that the third person has been deprived of the 
expected benefit. For, if the prospective benefactor 
voluntarily deprives the intended beneficiary of the in- 
tended benetit, the latter cannot complain ; and it makes 
no difference whether the benefit be retained by the 
prospective benefactor, or be conferred upon some oue 
else. Nor does it make any difference that the bene- 


factor is reguested to convey to some one else, provided 
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he acts voluntarily in so conveying, and is not induced 
by frand. 

In the present case it is clear that McDonald and 
McKay acted voluntarily, and that no fraud whatever 
was committed upon them. 

The rules on this subject are well laid down in 


Bigelow on Law of Fraud (p. 13, Par. 1) : 


“ According to the definition fraud can only be per- 
petrated upon rights, 7. e., upon legal rights (as dis- 
tinguished from merely moral rights). There may, in- 
deed, be fraud in morals, where no right under the 
municipal law may exist; but with this, though it may 
not differ in its qualities from fraud under the law, we 
are not concerned. The fraud we are dealing with is 
the fraud that, when perpetrated, may be matter for the 
courts to remedy; it must concern legal rights (or the 
equivalent), in the technical sense of the term. A single 
illustration will suftice. By representations which he 
knows to be false, A induces B to alter his will, already 
executed in favor of C, and to leave nothing to C. Dis- 
covering the facts after B’s death, C sues A for fraud. 
The action cannot be maintained, A having infringed 
no legal right of C.” 

Bigelow on Fraud, Edition of 1888, p. 13. 


Professor PoLLock, in treating of the subject of fraud, 
says: “It (the terminology) has been affected by com- 
plication and confusion arising from more than one 
source. The most frequent of these has been the un- 
fortunate use of the term Fraud in the Court of Chan- 
cery as nomen generalissimum. The probable historical 
explanation of this habit is that in earlier times it was 
the only means of extending and completing a_benefi- 
cial jurisdiction; but in itself it is open to grave ob- 
jection on practical as well as scientific grounds. After 
having given us enough and too much of such phrases as 
“constructive fraud,” conduct “amounting to fraud in 
the contemplation of a court of equity,” transactions 
“ fraudulent in the eyes of this Court,” and the like de- 
scriptions, under which it is possible to bring almost any- 
thing, it now stands judicially condemned. Gord Bram- 
WELL said (as Lord Justice) in the Court of Appeal in 
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1878 (in Weir vs. Bell, L. R. 3, Ex. D, 243): ‘I do not 
understand legal fraud. To my mind it has no more 
meaning than legal heat or legal cold, legal light or 
legal shade. There can never be a well-founded com- 
plant of legal fraud, or anything else, EXCEPT WHERE 
SOME DUTY IS SHOWN, AND CORRELATIVE RIGHT, AND SOME 
VIOLATION OF THAT DUTY AND RIGHT. And when these 
exist it is much better that they should be stated, and 
acted on than that recourse should be had toa phrase 
illogical and unmeaning with the consequent uncer- 
tainty.’ Legal or constructive fraud, then. may he 
discarded “ms a worse than useless figment.” 


Pollock Ol Contracts, 4th Ed.. pp. 479, 480). 


See also J/oliffe vs. Baker, L. R., 11, Q. B. D., 255, 270, 
where the language of Lord BraMWELL, supra, is quoted 
and approved. 

The case cited by Bigelow, uhi supra, is Hutchins vs. 
/lutchins, 7 Hill (N. Y.), 104. Opinion by Chief-Justice 
NELSON : 


“ Fraud without damage or damage without fraud, 
gives no cause of action; but where both occur, an 
action lies. Damage, in the sense of the law, may 
arise out of injuries to the person or to the property 
of the party; as any wrongful invasion of either is a 
violation of his legal rights, which it is the object of 
the law to protect. Thus, for injuries to his health, 
liberty and reputation, or to his rights of property, 
personal or real, the law has furnished the appropriate 
remedies. The former are violations of the absolute 
rights of the person, from which damage results as a 
legal consequence. As to the latter, the party 
agerieved must not only establish that the alleged tort 
or trespass has been committed, but must aver and 
prove his right or interest in the property or thing 
affected, before he can be deemed to have ‘sustained 
damages for which an action will lie. 

“ Now, testing the plaintiffs’ declaration by these 
principles, has he made out a case from which it can 
be said that damage has resulted to him? I think 
not. In respect to the farm devised to him by the 
first will, he fails to show that he had any such interest 
in it as the law will recognize. The only foundation of 
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his claim rests upon tie mere unexecuted intention of 
his father to make a gift of the property; and this 
‘annot be said to have conferred a right of any kind. 
To hold otherwise, and sanction the doctrine contended 
for by the plaintiff, would be next to saying that every 
voluntary courtesy was matter of legal obligs ition ; 
that private thoughts and intentions, concerning benev- 
olent or charitable distributions of property, might 
be seized upon as the foundation of a right which the 
law would deal with and protect.” 
Hutchins vs. Hutchins, 7 Hill (N. Y.), 104, 
108. 


See also. 


Kimball vs. Harman, 34 Md., 407. 
lleywood Us. Tillson, 75 Me +s 225. 


At the common law (7. ¢., independently of statute), 
there was not any fraud remedied, which should defeat 
an after purchase, but that only which was committed 
to defraud a former interest : (uod fut concessum per 
curiam. ‘ 
er YELVERTON, in (/pton vs. Basset, Croke’s 

Eliz., 445. 


An assignment of copyhold premises, which were 
not before the assignment subject to debts, cannot be 
fraudulent as against creditors, because it deprived 
them of no right wich they would have had if the 
assignment had not been maile. 

Mathews vs. Feaver, 1 Cox. Ch., 278 


THAT THE PARTY MUST HAVE A LEGAL OR EQUITABLE 
RIGHT in order that he may be defrauded is also clearly 
shown in the following opinion : 

There is a statute in Lowa to prevent conveyances in 
fraud of creditors, purchasers and other persons. In 
regard to “ other persons ” the Court says : 

‘If there were no creditors or purchasers the con- 
veyance could not be fraudulent as to them. The 
words “other persons” must be construed to mean 


some one who had or might have @ claim or right to 
the property conveyed, WHICH MIGHT BE ENFORCED AT LAW 
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oR EQUITY. Subject thereto the right of the plaintiff to 
dispose of his property as he saw proper was absolute 
a unconditional. His intent in doing so was wholly 
immaterial, provided no one but himself was injured 
or had cause to complain.” 
Per Servers, J., in Day vs. Lown, 51 Iowa, 
369. 
See also Bell vs. Johnson, 111 Ill, 374, 379 ; 
Love vs. Belk, 1 lwed. Eq. (No Car.), 163. 


Bur EVEN IF It COULD BE HELD THAT THE DEED TO 
Mrs. Moorr WAS A FRAUD UPON MONROE, THE COMPLAIN- 
ANTS ARE NOT ENTITLED TO MAINTAIN THEIR PRESENT 
BILL OR TO THE RELIEF SOUGHT BY IT. 


If, however, there were a fraud upon Monroe or his 
heirs the remedy would be not. a conveyance to the 
heirs, but the repayment of the purchase money ; and, 
us the purchase money has never been paid there is 
no ground to claim even that remedy. This proposi- 
tion supposes that there was fraud in the sale by Moore 
to Monroe, but there is no ground for saying that there 
was any fraud in that transaction. Monroe knew all 
the facts. If there were a fraud connected with the 
conveyance by McDonald and McKay to Mrs. Moore 
the remedy would be not a conveyance to Monroe's 
heirs, but a conveyance back to McDonald and McKay. 
The fact of a fraud would give no one any rights which 
they did not have before the fraud was committed. 
Fraud has no creative force. It can be used only as a 
defense or as a ground for restoring one’s rights, and 
not for the purpose of creating rights where none ex- 
isted before. Fraud is never used as a ground on 


which to enforce specific performance, except where it 
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has become impossible to restore to the parties the rights 
which they had before the fraud was committed. 

Such is the case of part performance of an oral con- 
tract respecting the purchase of lands, where specific 
performance is enforced on/y when it has become ¢m- 
possible to restore to the parties the rights which they 
had before the fraud was committed (see authorities, 
supra). The question is never one of giving rights 
which might have been acquired and were not acquired, 
but of restoring the rights which have been taken away 
by fraud. It is nota question of possible benefit but of 
reparation for loss suffered through fraud. 

“The remedy (for fraud) afforded by courts of equity 
does not consist in enforcing the covenants, but in 
rescinding the contract altogether. Such was the re- 
lief granted in the cases cited above, and indeed it is 
the ouly relief that could have been given consistently 
with the powers and functions of equity.” 

Tallman vs. (rreen, 3 Sandf. (N. Y. ), 437. 


The question is, whether the party can be restored 
to his former status. 


Story Eq. Suris., § TTA. 


The remedy in equity is one of restitution. 
Kerr On Fraud and Mistake. p. 332. 

A suit in the present case for recovery of the pur- 
chase money, if that had been paid, would have fur- 
nished ample reparation for any loss that Monroe or 
his heirs could possibly have suffered through fraud. 
That would have been a restitutio in integrum, which 
is all that could have been claimed. But there zeus no 
fraud, and the only remedy, as I shall specifically 


show hereafter, «s an «action at law for damages for 
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breach of the covenant of warranty in Moore's deed to 
Monroe (see Point TV. below). 

THE NON-PERFORMANCE OF AN ORAL CONTRACT WHICH IS 
NOT ENFORCEABLE BY REASON OF THE STATUTE OF FRAUDS 
IS NOT A FRAUD. 

It was not, therefore, a fraud on Monroe for Me- 
Donald and McKay not to convey to Moore. Nor is it 
a fraud on Monroe that they conveyed to Mrs. Moore. 
They were not bound to convey. No trust affected the 
land in their hands in favor of Moore, as [ have clearly 
shown above (pp. 17-43). Moore had no rights, legal 
or equitable, in the land which he could have enforced 
against McDonald and McKay, the owners of the land. 
Monroe, as the assignee of Moore, had no greater rights 
than Moore had in ortothe land. Moore had norights 
whatever. Monroe had none in the land, but did have 
just what he bargained for, viz.: an action on Moore's 
covenant of warranty for damages (see Point LV., infra, 
for cases on this specific point). 

As neither Moore nor Monroe, at the date of the 
conveyance of MeDonald and Mckay to Mrs. Moore, 
had any right in and to the land which he could en- 
force at law or equity, it is utterly impossible that 
fraud can be predicated of any disposition of this land 
by McDonald and McKay, even though they acted as 
Moore desired or requested. In the event of sach dlis- 
position to some one else than Monroe, the latter was 
not defrauded or left remediless, but left in the full 
possession of all that in such contingency he bargained 
for, viz.: a remedy for damages on the covenant of 


warranty. 
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fulfillment of the alleged agreement, and depends, of 
course, entirely on the question whether there wzs uw 
Suet an agreerie nt to be per for med, and that pre ‘liminary 
fact the statute will not allow to be established by 
parol.” 


Johnston vs. La Motte, 6 Rich. Kq., 347. 


If it were a fraud not to perform an oral contract 
within the Statute of Frauds, and if such fraud ren- 
derd the contract enforceable, then no contract 
would be unenforceable because of that statute. For 
one who sought performance might always allege fraud ; 
and to prove the fraud might show the oral contract 
and that the defendant had refused to perform it, and 
his case would be made out. If such were the law, 
the Statute of Frauds would have no effect, and no 


oral contract would be unenforceable. 


THE FOLLOWING CASES ILLUSTRATE THE PROPOSITION that 
a refusal by McDonald and McKay to carry out their 
parol understanding with Moore, even if such under- 
standing had been precise and definite, would not have 
been a fraud which would have given either Moore or 
Monroe, his assignee, a remedy in equity to enforce the 
parol understanding or contract. 

In Rasdall vs. Rasdall, the Supreme Court of Wis- 
consin said : 

‘There is no doubt, if any Fraud had been alleged, by 
means of which the defendant procured the conveyance 
from his brother to himself, or any mistake by which 
the instrument was made absolute, instead of express- 
ing the trust intended, parol evidence would have been 
admissible to show such fraud or mistake. * * * 


But no such fraud or mistake is alleged here. 
i i ts x a % 


The only fraud alleged, therefore, is that of the defend- 
ants now claiming the property in violation of the parol 
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trust ; and whether that constitutes such a fraud as will 
justify a court of equity in overturning the written con- 
tract of the parties, upon parol evidence is the question 
presented. Placing the relief, in such case, upon the 
ground of fraud, is implied by admitting that the parol 
evidence cannot be admitted to establish the trust 
for the purpose of enforcing it directly as a_ trust. 
And this is also expressly admitted. But it seems 
apparent to my mind that to say, in such a case, it 
shall be admitted to establish the fraud is equally 
in violation of the statute: Because the fraud con- 
sists only in the refusal to execute the trust. The 
Court cannot, therefore, say that that there is a fraud, 
without first saying that there is a trust. And the parol 
evidence, if admitted—must be admitted to establish 
the trust, in order that the Court may charge the party 
with fraud, in setting up his claim against it.” 
Per Patne, J., in /2asdal/ vs. Rasdall, 9 Wis., 379. 


, 


So, also, by the Supreme Court of Illinois: 
’ » 


“One Hamlin conveyed land by a deed absolute on 
its face to one Rogers. An attempt was made to show 
that the conveyance was really in trust for certain 
children for whom Rogers was guardian. 

“ Mr. Justice SHELDON, delivering the opinion of the 
Court, said : , 

“<The sufficient answer to the claim set up in this 
bill would seem to be, the citation of the provision in 
the Statute of Frauds and Perjuries (quoting it). The 
deed in this case is absolute. The alleged declaration 
of trust is not manifested, or proved by any writing, 
and is, therefore, as an express trust, utterly void and 
of no effect.’ ” 

“It is further urged that this case is taken out of 
the statute on the ground of fraud. 

* But the violation of a parol promise or trust as to 
an tnterest in land does not constitute such a Fraud as 
will take a case out of the statute.” 

Pogers vs. Simmons, 5d [ll., 76. 


The case of Peckham vs. Balch, in the Supreme 
Court of Michigan is in point. I trust the Court will 


read the case just cited at large. After careful examina- 
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tion and full reflection I can reach no other conclusion 


than that it is conclusive against the case at bar. 


In that case there was a verbal agreement to sell 
land, which was not enforceable. The proposed vendor 
under this agreement afterwards sold, fraudulently it 
was claimed, to a third person. That third person was 
made a defendant to bill to compel a conveyance. 

The Court say: ‘The fraud of the defendant Winter 
in purchasing from Mrs. Balch cannot make out an 
otherwise defective case for the complainant. If he 
could not have enforced specific performance as against 
Mrs. Balch, neither can he against her fraudulent 
grantee.” 


Peckham. vs. Balch, 49 Mich., 179. 


So, too, the CASE of Shatter ives, Huntington, also 
decided by the Supreme Court of Michigan, shows 
that as the land in the hands of McDonald and 


McKay was burdened with no valid trust in favor of 


Moore or his assignee, it is equally free of such trust 


in the hands of Mrs. Moore. The case was thus: 


Complainants were heirs of Eliza Shafter, who was 
the wife of Hugh M. Shafter. Matthias Sumner died 
intestate, leaving as heirs said Eliza Shafter and Alonzo 
B. Sumner. By an agreement between these two heirs 
Matthias Sumner’s real estate was divided. Part of it 
was conveyed by an absolute deed to Hugh M. Shafter 
under an oral agreement that he was to hold in trust 
for the children of himself and of his wife Eliza. Hugh 
M. Shafter mortgaged the premises to defendant Hunt- 
ington. Suit was brought to cancel the mortg: 

The Court said : 

: “This testimony shows quite conclusively that the 
conveyance was made to Hugh M. Shafter by the con- 
sent and direction of Mrs. Shafter” (there was there- 
fore no fraud). 

" The consideration tor the deed was furnished by Mrs. 
Shafter * * * ; and the question arises—conced- 
ing that the land was conveyed to Hugh M. Shafter by 
an absolute deed, without specifying any trust, but 
with the parol agreement that he should take the leyal 
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title and hold it in trust for the benefit of the children 
of himself and Mrs. Shafter after his death, and the 
conveyance was made by the express consent ‘and diree- 
tion of Mrs. Shafter—-whether, under such cireum- 
stances, the trust Is such as can be enforeed in behalf 
of the children in a Court of Equity.” 

. “s oa x. * “ 

The fact that the conveyance was made without 
consideration, and was entirely voluntary, would not 
raise a resulting trust in favor of Mrs. Shafter or’ com- 
plainants.” 

‘At the time the deed was executed to Hugh M. 
Shafter there was no- deed. or conveyance in writing 
subscribed by the party creating or declaring the trust ; 
and it is equally clear that no trust was raised by act 
or oper: ition of law. * * * J/tecan make no differ- 
ence in the result whether defe ndant [lTuntington had or 
had not notice of the parot agreement under which the 
land i lit ue stion MAS CONT yed lo Llugh M. Shafter. Tle 
was the owner oT “the legal tith lo that por ‘Lion of the land 
conveyed to him by Alonzo i. Smraner, and if was not 
hurdened with (tH valid frust in his (Surner’s) hands.” 

Shaft rvs, Huntington, oo Mich., 310. 


In the case just cited the Supreme Court of Michigan 
refused to take land from the legal grantee, though the 
crantor had made an oral agreement to hold in trust 
for complainants, and although the grantee ‘paid no 
consideration ; and whether the crantee had notice 
or not made no difference. ‘The express ground of the 
decision was that the /an/ was not burdened with 
any valid trust whili mn th hands of the grantor, and, 
therefore, it could not be burdened with cnt trust in the 
hands of the le gal grantee. The reasoning Is fully appli- 
cable to the present case. ‘There was as much ground 
for the charge of fraud in that case as in the present 
one. The decision is clearly in support of the point 
that it is not a fraud to refuse to perform an oral con- 
tract within the Statute of Frauds. 
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See also Jrwin vs. vers, 7 Ind., 308, to the effect 
that the non-performance of a parol contract is not a 


fraud. 


(C) IP THE CONVEYANCE TO Mrs. MOORE BE REGARDED 
AS A CONVEYANCE UPON CONSIDERATION OF LABOR PER- 
FORMED BY MOORE, STILL NO TRUST RESULTED IN FAVOR OF 
Moone. 


THe Micuiegan Sratrure oF Trusrs, which governs 
this case, copied from the New York Statute, is peculiar 
in its provisions, and is as follows : 

* When a grant for a valuable consideration shall be 
made to one person, and the consideration thereof shall 
be paid by another, no use or trust shall result in favor 
of the person by whom such payment shall be made ; 
but the title shall vest in the person named, as the 
alienee in such conveyance, subject only to the pro- 
visions of the next section.” How. NStat., § 5569. 

The next section merely provides that “ such con- 
veyance shall be presumed fraudulent as against the 
creditors of the person paying the consideration.” 


That only judgment creditors can set aside a convey- 
ance in fraud of creditors see : 
Miller vs. Babcock, 29 Mich., 526. 


The Michigan Statute of Trusts is construed by the 
Supreme Court of the State in accordance with its plain 
language and purpose. Thus, in Lumpus vs. Bumpus, 
the Court says: 


“The case is one of the purchase of lands by a party 
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who causes them to be conveyed to another instead of 
to himself; and in such a case unless the grantee gives 
back a written declaration of trust or some contract to 
convey to the purchaser, he has a legal right to retain 
what has been deeded to him. 7Zhere is no implied 
trust in favor of the purchase r (How. Stat., § 5569).” 

Per Cooney, Ch. J., in Bumpus vs. Bumpus, 53 Mich., 
d46. 


So, also, in Weare vs. Linnell: 


“This statute (by which no trust results to the one 
who pays the purchase money) appears to be directly 
in point, and complainant's case is as plainly within it 
as anv which could be suggested. For reasons of his 
own he has purchased lands in the name of another, 
No deceit or fraud has been practiced upon him; no 
agreement was made with him which has been violated. 
He now seeks by parol evidence of having paid the 
purchase price, and of what his purpose was in so 
doing, to establish rights in himself in opposition to 
the apparent title. This is the very thing the statute 
above quoted was passed to preclude.” 

Coo.ey, J., in Weare vs. Linnell, 29 Mich., 
224, 227. 


So, also, in Newton is. Sly s 


“ Our statute has abolished the resulting trusts which 
formerly arose in favor of parties actually paying the 
consideration for lands conveyed to others. Now, if 
the conveyance to the grantee is made with the con- 
sent of the one who pays for the land, the latter can 
claim no interest in the estate (Comp. L., § 2637). Nor 
can an express trust in lands be created by parol 
(Comp. L., Sees. 3177-—8).” 

CAMPBELL, J., in Vewton vs. Sly, 15 Mich., 
B91, B95. 


IV. 


The effect of the Deed from Moore to 
Monroe considered, and shown for other 
reasons not to give any right to maintain 
the present bill. 


The rights of thie complainants depend exclusively upon 
the deed trom Moore lo Monroe 9 dated Octoher Sth. 
1875 (Record, pp. 17, 18), and upon the covenants therein 
contained, and these not only do not give any right to the 
relief sought, hut hy their HECESSELT Y legal effect negative 


any such right. 


Moore, in executing that deed and in the sale of the 
one-sixth interest to Monroe, practiced no fraud upon 
him, nor was there any accident or mistake in the deed 
whereby anything was omitted which the parties in- 
tended to put therein. It is enough in this case, that 
the bill of complaint does not allege, and is not 
grounded upon the proposition, that there was any 
fraud in the transaction between Moore and Monroe 
which led up to the execution of the deed, or any acci- 
dent or mistake whereby something was omitted there- 
from which under the contract between the parties was 
intended to have been inserted. 

But if we look dehors the written instrument into the 
facts, we find that it is clearly established that there 
was no fraud, accident or mistake; in fact, no fraud, 
accident or mistake has up to this time been claimed 
by the complainants.’ Moore did not pretend to Mon- 
roe, at the date of the execution of the deed, that he 


had any title whatever to the lands, but only .an ex- 


pectation of getting a title from McDonald and McKay 
in the future. On the contrary, he told him he had no 
title. The only witnesses on the subject of the bargain 
are Moore ( fecord, p. 37) and Mrs. Monroe, now Mrs. 
Crawford (Record, pp. 61-73). From Moore’s testi- 
mony it appears that the idea of purchasing an interest 
from Moore originated with Monroe (Record, p. 37). 
The price of $250 was agreed upon. This appears by 
the deed, by Moore’s testimony, and incidentally by 
Mrs. Monroe's, who speaks about the payment of $10 


ou the price. Moore’s statement is as follows : 


“ | told him (Monroe) then that I had not received 
my deed from McDonald and MeKay, but that I ex- 
pected to receive it, and probably it was made out then. 
[ didn’t know anything about it. This was a very short 
time after we had entered it. He said that was all 
right for me to give him a warranty deed. I done so. 
He paid me the ten dollars. He said, “ I will give you 
ten dollars.” He gave me ten dollars, and the note was 
made for two hundred and forty dollars. That is all of 
that transaction” ( /ecord, p. 37). 


Now, I do not care whether Moore's testimony on this 
point is rejected or not. The deed ( 2ecord, p. 17) 
and the note for $240, produced nine years afterwards 
by Mrs. Monroe, now Mrs. Crawford ( ecord, p. 61) 
embody the contracts and the only contracts, as_ the 
parties then made them and committed them to writ- 
ing. I repeat, there is not the slightest evidence or up 
to this time any pretense that these two contracts do 
not embody, contain and set forth just what the parties 
intended, and all that they intended, or that they were 
made by reason of any mistake or misapprehension of 
any kind. I repeat, therefore, that the rights of the 
parties depend upon these two instruments—the deed 


and the note. The contract, on Moore's part, was exe- 
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cuted by the making and delivery of the deed; on 
Monroe's part, except as to the payment of the ten 
dollars, it was erecutory. 

Confining our attention for the present to the deed 
(the only instrument made for the benefit of Monroe), 
the first inquiry is, what rights and liabilities were cre- 
ated by this instrument and by its covenants? Asa 
deed of conveyance, using the word in its proper sense, 
that is, as an instrument conveying an estate or interest 
in lunds, it never became operative, for the reason that 
Moore had no estate or interest in the land on which it 


could operate. Confessedly, it did not become opera- 


tive as a deed of conveyance of land at the dute of its 


execution and delivery, for the reason that Moore had 
at that time no title or interest in the land which the 
deed purported to convey. It never became operative 
afler its execution and delivery, because Moore, the 
grantor, never acquired any estate or interest in the 
lands on which the deed could operate by way of es- 
toppel. The deed being an executed instrument would 
merde any previous contract or sale, and the rights of the 
parties would depend upon the deed and its covenants, 
there being no fraud or mistake, and upon these alone. 
It is elementary law that where, in a deed of lands, 
there is no fraud, and the vendee takes no covenants, 
he is without remedy, either at law or in equity, if the 
vendor has no title ; and such a deed will not operate 
by way of estoppel in the event that the grantor after- 
wards acquires title. Hence, to provide against the 
contingency of a failure or want of title, personal 
covenants have been invented such as are inserted 
in this deed. Their character and legal effect are per- 


fectly well understood. The testimony of Moore, 
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if it is regarded, shows that in point of fact Mr. 
Monroe understood that his recourse was on the war- 
ranty in case Moore failed to get title. If Moore's tes- 


timony be rejected, the legal effect is the same. 
THIS DEED CONTAINS ( /2ecord, pp. 17, 18): 


Ist. A covenant that Moore is “ well seized of the 
above grauted premises in fee simple ; ” 

2d. “ That they are free from all incumbrances what- 
ever :”” and 

3d. ** That he will, and his heirs, executors and ad- 
winistrators shall, warrant and defend the same against 
all lawful claims whatsoever.” 


Whatever rights these covenants gave to the grantee, 
he has, and no more. Whatever liabilities these cove- 
nants by their true construction and legal effect impose 
upon Moore he is under, and he is under no other, dif- 
ferent or greater liabilities. What were these liabil- 
ities? When these are ascertained, the corresponding 
rights of the covenantee (Monroe), are likewise ascer- 
tained. All three of Moore’s covenants had been 
broken when this bill was filed, and long before. Moore 
was not seized of the premises; they were not free of 
incumbrances; and he had no title, and never had. 
Monroe never entered into possession in virtue of the 
deed or otherwise, and never had any right of entry or 
any right to gain possession by virtue thereof. In 
Duvall vs. Craig, 2 Wheat., 45, 61, this Court says : 

“If the grantee be unable to obtain possession or 
seizin from a person claiming and holding under an 


elder title, this would certainly be equivalent to an 
eviction and a breach of the covenant.” 


SB. f. Rawle on Covenants, 3d Ed., 
pp. 254, 255, and cases cited. 
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If Monroe had brought an action against Moore ou 
the covenants in this deed, since it is admitted and 
found by the Court below, that the $240, part consid- 
eration money, was never paid, and if it be further ad- 
mitted for the argument, that the contract of rescission 
(as we claim it) whereby the ten dollars was actually 
repaid to Monroe, was never made, the extent of his re- 
covery would have been the ten dollars and interest ; that 
is to say, the consideration money paid and interest 
thereon. It is obvious from Moore's testimony, if it 
be received, that at the time this was all that Monroe 
expected to get in case the covenants were broken. But 
whether Moore’s testimony be regarded or not, such is 
the legal effect of the contract which the parties delib- 
erately made. That contract is, that Moore, the cove- 
nantor, is liable on its covenants to the extent imposed 
by law; to wit, the consideration money and _ interest, 
and no more. 

Now I insist, with confidence, that there is no au- 
thority to extend the covenantee’s rights or the coven- 
antor’s liabilities beyond those created and imposed by 
the written instruments which they then made. A very 
laborious research ‘nto the adjudged cases has enabled 
me to find no case in which it has ever been adjudged 
that the covenantor was liable to any greater extent 
than as above set forth. On the contrary, two express 
adjudications have been found, by courts of high: re- 
spectability, (referred to hereafter in another connec- 
tion), holding that equity cannot, under the undisputed 
facts of this case, give any greater or different effect to 
the covenants than are given to them in a court of 


law. 
Tuite vs. Miller, 10 Ohio, 382. 
Tuliman vs. Green, 3 Sandf. (N. Y.), 437. 
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Tell me, on what principle it is that a court of 
equity is justified in erasing the express and well defined 
contracts put in these deeds, with their well-known 
and ascertained liabilities, and then writing in the in- 
strument in the place of the contract which the parties 
did make another supposed contract which they never 
made ? On what principle is it that a court of equity 
can convert this executed contract, with its well ascer- 
tained liabilities, and declare it to be, not an executed, 
but merely an executory contract, with the different 
rights and liabilities which attach to an executory as 
distinguished from an executed contract. 

In England very generally, and to some extent in 
this country, a distinct “ covenant for further assurance ” 
is inserted in deeds of conveyance in addition to cove- 
nants of seizin, against incumbrance, warranty, «ce. 
Such covenant of further assurance has a distinct of- 
fice, and it is to create and impose the duty upon the 
covenantor specifically to execute any further assur- 
ances, based either upon defects in the instruments as 
executed, or upon an after acquired interest, for 
the benefit of the grantee. But I repeat, no instance 
has been found, and it is believed none exists, in which 
a court of equity has undertaken to give to the cove- 
nant of seizin or warranty any different effect than 
what those covenants would have in a court of law. 

In 7uite vs. Miller, supra, the complainant attempted 
to compel the grantor ina deed which contained a 
covenant of warranty to extinguish an outstanding 
dower interest, but the Supreme Court of Ohio, speak- 
ing through Chief-Justice LANE, said : 


“There isa well established chancery jurisdiction 
over certain covenants. The Chancellor will exercise 
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a restraining power where the covenantor, contrary to 
his stipulation, disturbs the tenant by his own act, 
and he will enforce the specific per formance of the cove- 
nant for further assurance. BUT WE FIND NO CASE OF 
INTERFERENCE ON THIS SIDE OF THE COURT IN RELATION /TO 
THE COVENANT OF WARRANTY.” 


The cases are numerous in which it has been dis- 
tinctly held that where a deed contains no covenants, or 
where the only covenants in the deed were those of 
seizin and good right to convey, or against encum- 
brances, and the grantor afterwards acquires title, he is 
not even estopped to deny his seizin, Xc., at the time 
of making his covenants (see cases infra), and it follows 
from this holding that he is not obliged, either by his 
deed or by those covenants, to convey the after-acquired 
title he may lawfully hold. Such after-acquired title is 
affected with no trust. I repeat: there is no case giving 
any greater operation to a covenant of warranty in this 
respect, but as above said, the contrary has been 
expressly adjudged. 

In this connection it is important to observe and 
remember that by statute in Michigan it is enacted 
that “no covenant shall be implied in a conveyance of 
real estate whether such conveyance contains special 
covenants or not.” //ow. Stat., § 5655. In view of this 
statute, the decisions and the foregoing considerations, 
I confidently submit the proposition that there is no 
authority in a Court of Chancery to give to the cove- 
nants in the deed to Moore any other effect and 
different operation than they have in a court of law ; 
and I deny with equal confidence, the right of a court 
of equity, there being no fraud, accident or mistake, 


to lay its hands on this deed and on its covenants and 
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convert it from a plain executed contract with definite 
rights and liabilities into an executory contract with 
supposed different rights and liabilities. 

See authorities 77fra proposition (B), p. 82. 

If these views are sound (as they are believed to be), 
they take up the complainants’ case by the roots, 
and it needs no further consideration. The foregoing 
observations and conclusions are entirely consistent 
with the few cases of doubtful soundness such as 

Goodson is, Lye acham, 24 (ra.. L150, 
or the mere dicta in 
Way vs. Arnold, 18 Ga., 181. 
Chew vs. Bennett, 11 Sar. & Rawle, 389, 


(and possibly there may be others of a like character 
which may be referred to by the complainants) which 
hold where a grantor has conveyed with a covenant 
of warranty and has afterwards actually acquired a 
title, that a court of equity will entertain a bill to 
compel him to convey such after-acquired title to the 
grantee, the ground of the decisions being the supposed 
necessity of equitable relief in order to avoid an ap- 
parent break in the title. Even such equitable inter- 
vention would not be necessary where it is held that in 
such cases the after-acquired title :pso facto, enures, 
either directly or by way of estoppel, to the benefit of 
the grantee. (That an estoppel is sufficient if the grantor 
afterwards acquires title, see the analagous case of an 
estoppel of a grantee who voluntarily destroys his 
grantor’s deed, 5} Wash. Leal Prop., 4 Ed., Pp- 
305-307). In the few cases just mentioned the 
Courts in giving the reasons for the decisions have 


said that they would treat the covenants as contracts 
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to convey the after-acquired title and enforce them. 
But the radical difference between those cases and the 
case at the bar is that there the grantor and cove- 
nantor afterwards actually acquired the title which the 
Courts held he would be bound to convey. They did 
not hold or even intimate that a deed with those cove- 
nants ~mposed any obligation on the grantor to acquire 
a title and then to convey it. 

But if the foregoing views are unsound I proceed to 
show upon other considerations that the deed from 
Moore to Monroe gives no right to the complainants to 


maintain the present bill. 


By the common law no mere possibility could be 
assigned to strangers. 
Cok: hit.. 260 Be | Washhurine OV Peal 
Prop., ~ AGO. 


As Moore had no title, legal or equitable, when he 
made the deed to Monroe, that deed did not operate 
as aconveyance. Qui non habet, ile non dat. If, how- 
ever, Moore had subsequently acquired the title that 
deed might have become operative by estoppel, but 
such estoppel would rest entirely on the covenant of 


warranty. 


“And no title not 7x esse will pass by deed unless 
this contains a covenant of warranty, in which case it 
operates as an estoppel as to such future title.” 

3 Washburn on Real Prop., *466. 
See also Leawle on Covenants, 3d Ed., p. 409, 
and authorities there cited. 
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(A) WHATEVER MAY HAVE BEEN THE EFFECT OF THE 
DEED AS TO Moore, If HAD NO EFFECT AS TO Mrs. Moors, 


AND IT IS THEREFORE [IMMATERIAL IN THE PRESENT CASE. 


Mrs. Moore Is NOY ESTOPPED BY THE DEED. It is not 
Moore who holds the title to the land in question, but 
Mrs. Moore. Sheis the one who shows that Moore 
had no title when he gave the deed to Monroe, and she 
is not estopped, for she was neither a patty to the deed 
nor a privy claiming under a title traced through that 
deed, nor did she derive her title from Moore. Her 
title came from MeDonald and McKay, from whom she 
derived, as I have shown in Point IIL, a clear title. 
Even if the conveyance had required for its support a 
consideration (and it did not), yet, under the Michigan 
Statutes (supra), no trust would have resulted to 
Moore, but Mrs. Moore would still hold in her own 
right and for her own use. 

After the deed to Mrs. Moore, if MeDonald and 
McKay and Mr. Moore had all attempted to divest the 
title out of Mrs. Moore they would have failed. She 
held absolutely. 

Mrs. Moore is a stranger to the deed from Moore to 
Monroe. As against her, therefore, there is no 
estoppel. 

‘Every estoppel ought to be reciprocal, that is, to 
bind both parties ; and this is the reason that regularly 
a stranger shall neither take advantage of nor be bound 
by an estoppel.” 

Coke LAt., 352a. 

See also 
4 Comyn. Dig., Tit. E'stoppel. 
Bigelow on Estoppe t, 2a kd., p. PAL. 


The deed was made by Moore before he married Mrs 
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Moore, and was not signed by her (Record, fol. 371, 
p. 17; p. 10, fol. 21). 

The only basis of estoppel is the covenant of warranty 
in the deed, and as Mrs. Moore was nota party to, the 
deed, she did not make any contract of warranty, and 
hence she is not estopped by the deed. There is noth- 
ing in the relation of husband and wife to bind her by 
her husband’s deed. 

Even if a wife join in a warranty deed by her 
husband in order to bar her dower, she is not estopped 
by such warranty deed from setting upa title subse- 
quently acquired by her. <A fortiori, where the wife 
not only did not sign the deed but was not married to 
her husband when he made the deed, she is not bound 
by the covenants therein, nor can she be estopped from 
setting up an after-acquired title in opposition to such 
deed. 

Though it is held in some jurisdictions that the 
covenant of warranty in a deed in which a wife joins 
with her husband “ will estop her and those claiming 
under her from setting up any claim to an ufter-acquired 
title,” yet that rule “has been by no means universally 
recognized ; and in some States the operation of such 
a rule is prevented by statutory enactment.” 

See J?awle on Covenants, 3d Ed., p. 433. 


‘* A wife’s covenant in her husband’s deed is a mere 
nullity ; the statute not empowering her to make con- 
tracts generally, but only in respect to her own prop- 
erty” (Comp. L., § 4803). 

Per Cootey, Ch. J., in Kitchell vs. Mudgett, 
37 Mich., 81, 84. 


However the decisions may be in jurisdictions which 


hold that the wife is estopped when she joins in the deed, 
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it is clear that no Court in any jurisdiction could rightly 
hold that the wife was estopped when she not only had 
not signed the deed, but was not even married to her 
husband when he executed the deed. 

The cases cited infra are decided on the principle 
that a married woman cannot at common law bind her- 
self by a contract (see 2 Aen?t’s Com., 167; Jackson vs. 

Viunderheyden, 17 Jobhns., 167). Henee, she is not 
bound by a covenant of warranty; and as that covenant 
is the only basis for an estoppel, she is not estopped 
from setting-up a title subsequently acquired by her. 
A fortior, she 18 not estop pe / where she did not sign the 
deed ur make the covenant, Kven if it be objected that 
now by statute a married woman can make a contract, 
she is, of course, not bound or estopped by a contract 


which she did not make. 


A wife joined ip a warranty deed with her husband 
conveying /is p abot The wife afterwards acquired 
title in her own right. 

/Teld, that she was not estopped by the former deed 
with its covenants of warranty from setting up the 
title afterwards acquired by her. 

Childs vs. Met ‘hesney, 0 Lowa, 431. 

(The head-note in the report, 3, second para- 
graph should read “ As real estate,” not 
“her real estate.”’) 


This decision is important since it was made in a 
State whose statutes make a married woman discovert 
as respects deeds and contracts relating to her own 
property or estate. 

A wife joined in a warranty deed with her husband 
in a conveyance in fee simple of real estate to which 
he held the legal title as security for money. The 
conveyance was in trust for an estate under which the 
wife claimed as heir. It was, therefore, necessary for 
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the wife to trace her title through the very deed in 
which she had joined. Yet it was held, and rightly, 
that even joining in the deed (not merely releasing 
dower) did not bind her to the covenants of warranty, 
nor bar her title afterwards acquired as heir. 

Schaffner vs. Grutzmacher, 6 Iowa, 137. 


A married woman joined with her husband in a con- 
veyance of land of which they were seized in /er right, 
and also joined in a covenant of warranty. //eld, she 
was not bound by the covenant of warranty. 

Wadleigh vs. Glines, 6 N. i ef 


Land was conveyed toa husband and wife jointly. 
She joined in a conveyance thereof by him in token of 
her release of dower “and of her free assent thereto ” 
without being named in the granting part of the deed. 
Held, this did not preclude her from asserting title to 
the land after the death of her husband. 

Wales vs. Coffin, ey) Allen, Jd, 


A wife joined in the execution of the deed “ in token 
of her relinguishment of her right of dower in the 
premises.” The property which the deed purported 
to convey was the wife’s property. Even after a lapse 
of twenty-nine years her heirs were not estopped to 
deny that the title was in the husband at the time of 
his conveyance. 

Raymond vs. Holden, 2 Cush., 264. 
See also, Wright vs. DeGroff, 14 Mich., 164. 


(B) THE DEED FRoM Moore tro MONROE WAS NOT A 
CONTRACT TO SELL OR TO CONVEY TO MONROE AND IT 


CANNOT BE SO CONSTRUED OR HELD. 


The contract to sell or to convey was what preceded 
the deed to Monroe. Zhe contract was to make the deed, 
and was specifically performed and ended by the deed to 
Monroe. After the deed there was no longer any con- 


tract to sell or to convey, and, no fraud or mistake 
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being alleged, all rights of Monroe under the formerly 
existing contract to sell or to convey were merged in 
the rights under the conveyance. To such an extent 
is this true, that, when the vendor is bound by a valid 
written contract to convey a good title, and he makes 
a conveyance, which the vendee accepts, of such title 
as he has, and it afterwards turns out that the vendor 
had no title, the vendee has no remedy under the con- 
tract to sell or convey, and none under the deed of 
conveyance unless it contains covenants for title. A 
court of eyuity cannot introduce new terms into the 
deed, nor imply any contract which the parties have 
not themselves put there. Moreover, in the interpre- 
tation of such covenants as the parties have intro- 
duced, the Court is bound by the strict rules of law 
as to the meaning of those covenants. A Michigan 
Statute expressly enacts that no covenant shall be 
smplied in @ conveyance. 
flow. Stat. DODDS. 


“ It is a familiar doctrine, that upon the execution of 
a deed or written contract, all previous representations 
or conversations are merged in the writing, which is 
deemed to contain the stipulations finaliy agreed on be- 
tween the parties, and by it alone, if there be no fraud, 
all their rights are to be determined. It is also well 
settled that the party who accepts a deed upon the 
purchase of real estate is confined, upon a failure of 
title, to the covenents in his deed, and if he has taken 
a deed without covenants, he has no remedy at law or 
in equity. The only exception is where the contract 
or some of its stipulations have been induced by fraud 
(Abbott vs. Allen, 2 J. C. R., 519).” 

Tallman vs. Green, 3 Sandf. (N. Y.), 437. 


“ The distinction between the rules which govern the 
the relation of vendor and purchaser before and after 
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the execution of the deed—-while the contract ts still 
EXECcUTORY, and after it is EXECUTED—is a broad and 
familiar one. Although the general principles of the 
contract of sale of real estate, both in this country and 
in England, exact less from the vendor than the rules of 
the civil law demand, yet, while the contract is. still 
executory, they recognize and enforce the right of the 
purchaser to a title clear of defects and incumbrances, 
and this right, it has been often said, is one not de- 
pending for its origin upon the terms of the contract, 
but is given by the law; nor, except in particular cases, 
is it affected by the nature and extent of the covenants 
for title which the purchaser is to receive.” 
“ But when the deed of conveyance has heen delivered, 

a differ nt rule applies. The contract is then executed, 
and any inconsistencies between its original terms and 
those of the deed are, in general, to be explained and 
governed solely by the latter, into which the former 
is merged, and by which the parties are thereafter to 
be bound, and the purchaser's only right to relief, 
EITHER AT LAW OR IN Equity, from defects or incum- 
brances, depends, in the absence of fraud, solely upon 
the covenants for litle whi ich he has received.” 

Rawle on Cove nats, 5d Kd., p- 611. 

See also, Sugden-on Vendors and Purchasers, 

684. 
Dart On Vendors and Purchasers, 5635. 


“ Courts of equity do not make new contracts for 
parties, or relieve them from the effects of those which 
they have fairly and deliberately made. They will in- 
terfere in cuses of fraud, of accident, or mistake: but 
then it is on the ground, either that there was no valid 
contract, or that the contract actually made by reason 
of accident or mistake is different from the real inten- 
tions of the parties. In the other, they make it what 
the parties originally intended it to be, if it can possi- 
bly be carried into effect according to their intent. 
But they never introduce a new stipulation into the agree- 
ment, and especially one which the parties themselves 
might have introduced, had they thought proper. 

fies In the ordinary case of a sale of land, the 
possibility that the title may fail, is a consideration 
that enters into the views of both purchaser and seller. 


J 
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If the purchaser does not wish to assume the risk of 
the title, he protects himself by covenants.” 
Mason, J., in Platt vs. Gilchrist, 3 Sandford’s 
_ <i Go 2h Be. 


IN THE DEED FROM Moore ro Monroe there are three 
covenants (1) of seizin, (2) against ineumbrances, and 
(3) a general covenant of warranty (Record, fol. 32, p. 
LS). Of these three covenants, only one could have 
any effect by way of estoppel. 

Where one CcOnVeYS without a covenant of warranty, 
a subsequently acquired title does not enure to the 
benefit of the grantee even as against the grantor himself, 
or his heirs. 

Peawle On Covenants. 3d Ed.. p. 409, and 
“ases there cited. 

See also, Jackson vs. Wright, 14 Johns., 193. 

Clark vs. Baker, 14 California, 612, 627 
62%. 


W here, however, one conveys with a covenant of rar- 
ranty, if he afterwards a juires the title, such after-ac- 
quired title enures by way of estoppel to the benefit of 
the grantee. lf he does not afterwards acquire the title, 
the vendee has a remedy upon the covenant of warranty 
for damages, and that is his only remedy. The cove- 
nant is not a real covenant in the sense that it is a cove- 
nant to convey /and, like the old common law warranty, 
but only a personal covenant sounding in damages, and 
running with the land until breach. 

The only covenant in the deed which could possibly 
have the effect of a contract to convey is the covenant 
of warranty. But all the authorities agree that the 
covenant of warranty is a personal covenant, yielding 
damages only, and not land, except in the special case 


where the grantor afterwards acquires the title himself, 
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in which case the title passes to the grantee in the 
warranty deed by virtue of an estoppel. But the very 
fact that an estoppel is necessary in such a case shows 
that the covenant of warranty does not have the effect 
of a contract to convey. An estoppel exists only to 
prevent a party from showing a fact, which, if shown, 
would defeat the case made by the other party. But if 


a covenant of warranty had the effect of a contract to 


convey, then the grantor could not defeat the case of 


the grantee by showing that he (the grantor) had no 
title at the time of the conveyance. For, if the cov- 
enant of warranty were a contract to convey, the grantor 
would be bound by that contract, even if he did show 
that he had no title at the time of the first conveyance, 
and would, therefore, be compelled to make a new con- 
veyance to the grantee. An estoppel in such case 
would clearly have been useless, and would never have 
been thought of, if the covenant of warranty were a con- 
tract to convey. 

That a deed without a covenant of warranty does not 
have the effect of a contract to convey is evident from 
the fact that a grantor in sueh a deed may hold the 
land purported to be conveyed if he afterwards 
acquired the title, which, of course, he could not do if 
he was bound by a contract to convey. 

Rawle on Covenants, 3d. Ed., p. 409. 

Jackson vs. Wright, 14 Johns., 193. 

Clark vs. Baker, 14 California, 612, 627 
629. 


Accordingly, the authorities are clear and uniform 
that the only remedy of the grantee, in case the grantor 


has no title at the time, and never afterwards acquires 
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title, is an action for damages for breach of the covenant 
of warranty. 


“ Both the warranty and the covenant of warranty 
are sometimes spoken of as ‘a covenant real,’ but this 
must not be understood as confounding them with each 
other. Where warranty was alluded to as a covenant 
real, it was meant that lands instead of damages were, 
in the first instance, recoverable. When the covenant 
of warranty was spoken of as a covenant real, it was so 
termed as distinguished from covenants which did not 
run with the land ; in other words, the old distinction 
seems to have been ¢hat warranty (the old common law 
warranty ) which did not bind executors, whose effect fas 
that of a specific performance, or at least a restitution in 
in kind, and which yielded lands and not damages (at 
least in the first instance) as a recompense, was a cove- 
nant real, as distinguished from those which bound exe- 
cutors, on which damages alone were recovered, and which 
were, therefore, termed personal covenants. Then, as 


the ancient warranty fell into disuse, the COVENANT of 


warranty (which was, however, by no means frequently 
used in England) was classed with covenants to repair, 
to levy a fine, &c., which ran with the land, and which, 
though yielding damages, were sometimes called real 
covenants, as distinguished from those which had not 
the capacity of running with the land.” 

Rawle on Covenants, Ch. VI1., p. 209, 3d Ed. 


“ The settled rule of the common law is -that an ex- 
press covenant will restrain or destroy a general implied 
covenant: but the New York Statutes” (so also the 
Michigan Statutes, How. Stat., § 5655) have further de- 
clared that no covenants shall be implied in any conveyance 
of real estate, whether such conveyance contain 
special covenants or not. These provisions leave the in- 
demnity of the purchaser for failure of title in cases free 
from fraud, to rest upon the express covenants in the 


deed ; and they have wisely reduced the law on this 


head to certainty and precision, and dismissed all the 
learning of warranties which abounds in the old books, 
and was distinguished for its abstruseness and subtle 
(listinctions.” 
% x % % % ro * 
“ The remedy by the ancient warranty never had, as 
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I presume, any practical existence in any part of the 
United States, and person: al c covenants have superseded 
the old w arranty. leh oa & lhe remedy is by an 
action of covenant against the grantor, or his real or per- 
sonal representatives, to recover a nt i in damages 
for the land lost upon eviction for failure of title. 

4 Kent Coin., 469. 


THE CASES WHICH WE PROCEED TO CITE CLEARLY 
ESTABLISH THAT EQUITY WILL NOT SPECIFICALLY ENFORCE 
COVENANTS OF WARRANTY IN DEEDS, BUT LEAVE THE 


‘WARRANTEE TO HIS REMEDY AT LAW ON THE COVENANTS. 


Thus, in Ta/lman vs. Green, 3 Sandf. (N. Y.), 437, an 
attempt was made to compel a grantor to pay off and 
extinguish a quit-rent which was attached to the prem- 
ises. It was an attempt to compel the grantor to pre- 
vent a breach of his covenants ; but the Court decided 
that the covenants merely gave the right to damages, 
and gave no right whatever to compel the grantor to 


prevent a breach. 


The Court said : 


‘It is said, however, that a court of equity will de- 
cree the performance of a general covenant of indem- 
nity, though it sounds only in damages upon the prin- 
ciple on which they entertain bills gua timet. Whether 
this be so or not, the difficulty is that there is here no 
covenant of indemnity in the proper sense of the term. 
In one sense all the usual covenants in a deed may be 
termed covenants of indemnity; that is, they are de- 
signed to protect the purchaser to a certain extent 
against the failure of title, or an eviction, or against en- 
cumbrances ; but they afford an indemnity in no other 
way than every other contract or agreement does—viz., 
by the right to recover damages for its breach or non- 
performance, and this deed contains no other than the 
usual covenants ” (p. 442). 
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So, in Tuite vs. Miller, 10 Ohio, 382, an attempt was 


made to compel a grantor to do an act in the nature of 


‘specific performance. But the Court held that the cov- 


enant of warranty was not a covenant of which specific 
performance could be enforced. The breach consisted 
in the existence of an outstanding dower right in’ the 
premises, and the grantee attempted to compel the 
grantor to satisfy the dower right, which had been con- 
verted into a rent charge because the premises were in- 
capable of division. 

LANE, C. J., said: 

“ There remains nothing but the covenant of war- 
ranty. The rule is universal, that no right of action 
arises under this covenant, except after an eviction or 
something which is equivalent. But all the rights which 
the party is authorized to claim exist at law, and admit 
entire compensation wn damages. W hatever difficulties 
may be in the way of the plaintiff in seeking indemnity 
against this rent charge, if seems to us that to extend the 
defendant's liability beyoud that or ye spomling in dam- 
ages, after ait eviction or its equival nt, would he eC 
tend it beyond the settled lerins of the covenant, Bill dis- 
missed,” 


See also Wright vs. DeGiaff, 14 Mich., 164. 


We have found no case which enlarges the operation 
of a covenant of warranty beyond its legal effect of an 
estoppel and as the basis of an action at law for dam- 


aves. 
.* 


(C) But EVEN IF THE DEED WERE A CONTRACT TO CON- 
VEY, IT WOULD NoT AFFECT Mrs. Moore OR THE REAL 
ESTATE IN QUESTION TO WHICH SHE HOLDS THE TITLE. 


The husband cannot convey his wife's land or even 
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compel her to release dower in his lands. The effect of 
a contract by the husband to compel the wife to con- 
vey her real estate, to release dower, &c., is considered 
in Story Ey. Juris., § 731, et seg., and cases there cited. 
The reasoning of the learned writer and the authori- 
ties cited assume as an established principle of law that 
@ married woman cannot be compelled to part with the 
title in fee simple to real estate by any act or contract 
of her husband. The rules of law are clear on this 
point. Formerly it was necessary to examine the wife 
apart from her husband in order to ascertain if she 
freely consented even to release dower in her /wus- 
band’s land. Much more was her free consent neces- 
sary to the alienation of her own land. The develop- 
ment of the law, moreover, has been wholly in the 
direction of giving the wife absolute control of her own 
land. 


A specific performance of a contract entered into by 
the husband will not be compelled of the wife. 
? Story’s ky. JSuris., § 731, et seq. 
Outram vs. Round, 4 Vin. Abr., 203. 
Emery vs. Wase, 8 Ves., 515, 516. 


Weed vs. Terry, 2 Doug. (Mich.), 344. 


> 


In the last case the contract was enforceable against 
the husband. 


(D) THE PLAINTIFFS, AS HEIRS AT LAW OF MONROE, IN 
WHICH CAPACITY THEY HERE SUE, HAVE NO RIGHTS UNDER 
THE DEED FROM MOORE, EVEN AGAINST MOORE HIMSELF. 


This is true whether (a) the deed be regarded merely 
as a deed, as it must be regarded, or (4+) as a contract to 
convey. 
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(a) If the deed be regarded as a deed, 

The covenant of warranty is a personal covenant 
which runs with the land. Lui it runs with the land 
only until breach. Upon breach a right of action arises 
which js a personal right of the grantee, and passes, 
not to the heir, but to the executor. 


“There was this important difference between war- 
ranty and the covenants which superseded it. The 
former was, in the strict sense of the word, a covenant 
real, and its benefit descended upon the heir in every 
instance, whether it had or had not been broken in the 
lifetime of the ancestor. It was a mght to which an 
executor could never succeed. But with respect to 
covenants, although until breach, they, equally with 
the warranty, passed to the heir with the land they 
were intended to protect, yet 77 a hreach had occurred 
in the lifetime of the lestator, they then hecame choses in 
action, incupable of transmission oO? descent, and whose 
right survived lo the executor alone.” 

Rovwele on Covenants. Pp. SA HP 


In order that any one except the covenantee in the deed 
may have the benefit of the covenant that one must 
have been seized of the land, 7. ¢., possessed of the land 
claiming it as his property. 


“'To support an action by an assignee on the cove- 
nant of warranty, it is necessary that the warrantor 
should have been seized of the land ; for by a conveyance 
without such seizin the grantee acquires no estate and 
has no power to transfer to a subsequent purchaser the 
covenants in his deed, because, «x no estate passes, there 
is 1:0 land to which the covenant can attach.” 

Slater vs. Rawson, 1 Metc. (Mass.), 456. 


- (Same case in 100 Mass., where the only question was 
as to the seizin.) 
See also 
Beddoes Exr. vs. Wadsworth, 21 Wend., 121. 


Rawle on Covenants, p. 382 et seq. 


The covenant “ would not go to the heiy by death for 


the same reason that it could no longer follow the land 
into the hands of a devisee or grantee.” 
Beddoes Exr. vs. Wadsworth, supra, at p. 123. 


“ But the right of the heir or devisee to take advan- 
tage of these last-named covenants (for quiet enjoyment 
and warranty), depends entirely upon whether their 
breach did or did not occur in the lifetime of the an- 


cestor or testator.” 
Rawle on Covenants, 3d Ed., p. 608. 


Moore never had any title to or possession of the 
land, but the land was in possession of a third party 
who held by a superior title. The covenant of war- 
ranty, therefore, was broken as soon as made. 

Duvall vs. Craig, 2 Wheaton, 45, 61, 62. 
Rawle on Covenants, 3d Ed., pp. 254, 255, 


and cases there cited. 


The covenant was, then, broken in the lifetime of the 
ancestor, Monroe ; and upon his death the right of ac- 
tion upon the covenant for damages, a personal right, 
went to his executor, and not to his heir. 

The case against Moore is not aided by an estoppel ; 
for an estoppel against Moore has no effect, because 
no title ever vested in Moore. While as against Mrs. 
Moore, the heirs of Monroe have no rights, because she 
made no covenant of warranty, and is not estopped by 


Moore’s covenant. 


(b) If the deed be regarded as a contract to convey. 
Though in case there is a valid contract binding on the 
vendee, the heir is entitled to a conveyance from the 
vendor, yet, if the vendor had uno title, or if for any 
other reason the vendee was not bound by the contract at 
the time of his death, the heir is not entitled to a con- 


veyance, but the executor is entitled to damages for the 


| 


93 


breach. Though the vendee Azmse/f had an option to 
take a conveyance of such title as the vendor could 
give, yet, upon the death of the vendee, such option 
ceased. The uncertainty then became a certainty. 
The reason was that the rights of the vendee went 
upon his death to different persons, 7. ¢., his real rights 
to his heir and his personal rights to his exeeutor. A 
court of equity could not take from one to give to the 
other. Hence arose this settled rule; if there was a 
valid contract for the purchase of land binding upon 
the vendee at the time of his death, the heir of the 
vendee had the right to compel specific performance, 
and, if the purchase money was unpaid, to compel the 
executor to pay it out of the personal estate ; but, if 
the contract for the purchase of land was not binding 
upon the vendee at the time of his death, either be- 
‘ause the vendee had no title, or for any other reason, 
then the /eir could claim nothing, but the right of ac- 
tion for damages for breach of the contract went to the 
erecutor. To have held otherwise would either have 
subjected the vendor to two actions, one for specific 
performance by the heir, and another by the executor 
for breach of the same contract, or would have deprived 
the executor of the right of action for damages, either 
of which results would’be contrary to well-established 
principles. 

The cases on this point are decisive. 

Thus, the Master of the Rolls (Str Wiittram Grant) 
said : 

“The object of this bill, filed by the co-heirs of the 
purchaser, is to have the contract carried into execu- 
tion. ‘The vendor submits to perform the contract. 


The executors do not object to it. But the residuary 
legatee contends that there is no contract this Court 
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ought to execute; neither a contract in writing, nor 
part performed. {t is insisted by the plaintiff that the 
residuary legatee has no right to object to the perform- 
ance of a contract, to which the testator himself had no 
objection. / aii of opinion the Court cannot speculate 
“pon what the deceased would or would not have done , 
but the inquiry must he, whither at his death a contract 
existed, by which he was bound and which he could be 
compelled to perform. That alone can qeve the heira 
right to call for the personal estate to be applied, or to 
the personal representative a right to eall upon the heir. 
Whether the executor would or would not perform it, 
is of no moment. A mere executor has no right to give 
away the personal estate from the residuary legatee, 
who in this case is before the Court, and undertakes to 
show the plaintiff has no right to call for a performance 
of the contract.” 

Buckmaster Us. Harrop, 7 Ves.., Jun., 3d41, 

O44. 


In the same case upon appeal, the Lord Chancellor 
(ERsKINE), while fully recognizing the doctrine of the 
Court, that what is agreed to be done shall be con- 
sidered as done, held that whether the heir is entitled 
to specific performance depends on whether the pur- 


chaser was bound at the time of his death. 


“T agree with the Master of the Rolls, that the gues- 
tion 18, whether at the death of Finney (the purchaser) 
a contract existed by which he was legally bound, and 
which, if he had refused, this Court would have com- 
pelled him specifically to execute. This constitutes the 
right of his heir to call for a completion of the con- 
tract > Upon the rule that what is agreed to be done shall 
be considered as done ; that money under contract to be 
laid out in land shall be considered as land; that land 
under contract to be sold shall be considered as money, 
each assuming the character imposed upon it by the 
contract ; but in either case a contract, according to the 
rules of law, must exist.” 

Buckmaster ws. /larrop, 13 Vea... df.. 456, 
471. 
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So by Lord Epon : 


“ As between the heir and the personal representa- 
tives, Lacon vs. Mertins, 3 Atk., 1, Buckmaster vs. Har- 
rop,7 Ves., Jr., 341, and other cases, establish the 
general principle that whatever is the state of liability 
of the party himself to take at his death must be the 
state of liability, to be considered upon questions be- 
tween those representing him after his death; and, if 
at his death he could not be compelled to take, clearly the 
heir could not say to the executor, “I will have the 
estate, and you shall pay for it.” 

Lord Chancellor Epon in Broome vs. Monek. 
10 Vesey, Jr.. 597, GOT. 


‘“ But where the contract could not have been en- 
forced by or against the party who entered into the 
same, his heir cannot insist on having the estate, nor, 
of course, can the personal representatives be called 
upon to pay for it; the liability and the claims of the 
two classes of representatives, in respect of a contract, 
must be regulated by the rights and the liability of the 
party who made that contract, looking at the question 
as it stood at his death.” 

Note 5 to Seton vs. Slade, 7? Vesey, Jr., 2665. 


So the same doctrine is stated by the text writers. 


“ The heir or devisee has no right to insist on the 
completion of a purchase, except where the contract is 
such as might have been enforced against his ancestor 
or testator ; for otherwise he would be able to take the 
purchase money from the personal estate, in order to 
purchase for himself that which his ancestor was not 
bound to purchase, and perhaps never would have pur- 
chased.” 

Fry On Specific Performance, 3d Am. Ed., 
S$ 196. 


Ir Is NOT AN ANSWER TO THIS ARGUMENT TO SAY that the 
contest is “of between the heir and the executor, but 
between the heir and the vendor. For if there had 
been a valid contract to sell or convey, and that con- 


tract was broken by reason of the vendor not having 
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the title, and not being able to perform his part of the 
contract, then the right of action for damages for the 
breach descended to the executor. And that right of 
action no court can take away from the executor and 
give to the heir. The vendor then is liable in one ac- 
tion to the erecutor > and ifa suit for specific perform- 
ance were allowed, it would be another suit for the same 
cause of action. Here would be a clear case of inter- 
pleader if it were at all doubtful as to which of the two 
had the right of action, whether the heir or the execu- 
tor. But that question is not doubtful. The fixed rule 
of the Court as to which of the two has the right is, 
that it depends, as we have above shown, upon whether 
the breach on the part of the vendor and warrantor oc- 
curred in the lifetime of the ancestor, so that the ven- 
dee was at the time of his death not bound to perform 
the contract. If the breach did so occur, then the ex- 
ecutor had the right of action for damages and the heir 
had nothing. 

THE HEIR OF THE VENDEE CANNOT, AS IS ATTEMPTED IN 
THE PRESENT SUIT, SAY HE WILL HAVE THE ESTATE, AND 
HIMSELF PAY THE PURCHASE MONEY. ‘The vendor made 
no contract with the heir. The contract was with the 
ancestor, and it is only on the ground of the contract 
with the ancestor that the heir can have any right. 
The heir cannot, bv offering to pay the consideration, 
force a contract with A/mself upon the vendor. If the 
contract with the ancestor, by reason of the failure of 
title, was not binding upon him at the time of his death 
so that he could not have been compelled to perform 
his part, then no one is bound to pay the consideration 
which was due from him. The heir is not bound, for 


the liability for debts of the ancestor does not descend 
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upon the heir, but upon the executor. The executor is 
not bound, because there was not « binding contract at 
the time of the ancestor's death (see cases supra). 
There was no one upon whom the vendor could call for 
the payment of the purchase money if ie had sought to 
enforce the payment and the other party had refusec. 
The contract has lost its mutuality by the death of 
Monroe, and mutuality is a requisite to specific en- 
forcement. 

TO TEST THE QUESTION ON THIS POINT let us suppose 
that after Monroe’s death Moore had acquired the title 
and (as is necessary in order that this argument have any 
force) that the deed to Monroe was not a deed, but a 
contract to convey, and that the land instead of having 
increased in value beyond the amount of the considera- 
tion money had decreased in value and had proved, as the 
indications were that it would prove, worthless. Sup- 
pose that under these circumstances Joore had sought 
to enforce payment of the consideration. Could he 
have done so? Clearly not ; not in the lifetime of the 
ancestor, Monroe, for he had a perfect defense—failure 
of title—a defense which applied equally as to the 
note, for it was a defense open as between the parties 
to the note, and as to the remaining $10 of the consid- 
eration; not after Monroe’s death, for the executor had 
a perfect defense that the ancestor was not bound at 
the time of his death, and the heir of course had the 
same defense, and a further defense that he was not 
liable for his ancestor's debts. The Court below is 
therefore radically wrong on the material, radical point 
that Moore could have collected the note (/%ecord, p. 
I41). 

Unless some one representing the ancestor was bound 
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to perform the contract on his part, if Moore had been 
able to perform and offered to perform on his part, the 
heir has no right to specific enforcement even as against 
Moore. By what right can a court decree speciiie per- 
formance of a contract upon the mere offer to perform 
the consideration unless the contractor or some one 
representing him was bound to perform the considera- 
tion and could have been compelled by the defendant 
to perform it? Can a plaintiff enforce specific per- 
formance if such performance is advan/ageous to him, 
when neither he nor any one else on his behalf is bound 
to perform it if it would be disadvantageous, and the 
other party was the one who sought performance ? 

It is elementary and fundamental in the doctrine of 
Specific Performance that this cannot be done. 

But if [ am wrong in all the foregoing propositions 
another bar or answer to the bill remains to be stated, 
V1zZ., that the contract of sale between Moore and Monroe 


WwUS rescinded and ahandoned. 


Vv. 


The rescission and abandonment of the 
contract of sale by Moore and Monroe are 
clearly established and constitute, in any 
view of the case, a complete answer to the 
bill. 


I shall first consider the evidence by which the 
rescission and abandonment of the contract are estab- 


lished, and then state the principles of law and the 
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authorities which show that such rescission and aban- 
donment have deprived complainants of any equity to 
have the supposed contract specifically enforced, if they 
would otherwise have had such an equity. 

If it is competent for the Court to treat the deed 
from Moore to Monroe not as a deed, but as in equity 
a contract to procure a title or to convey an after ac- 
quired title, which I have denied (ante, pp. 82-88), 
then this, like any other contract, may be rescinded or 


abandoned. 


l. ‘THE EVIDENCE AS TO THE RESCISSION AND ABANDON- 
MENT OF THE CONTRACT : 


The facts as to the rescission or abandonment of the 
contract of sale were stated by Moore (the only witness 


who makes a connected statement on the subject) as 


37 


follows (Record, fol. 61, p. 37) : 


“In °76, in August or September * * * Mr. 
Monroe came to me—he told me he wanted me to pay 
him the money that he had given me to enter that land 
(the school section). I told him [| didn’t have any 
money; that Mr. McDonald was keeping back my 
wages for money that [ owed him, but just as soon as [ 
could possibly pay him [ would do so, and if he. would 
be willing to take it in installments I would pay it as 
fast as Ll ‘could, and he told me that he knew I had no 
deed to the land and knew that I would never get a 
deed (7. e.), to the land in sixteen ” (which is the land in 
suit). “ He says, ‘I don’t want the land. [ don't 
think it is of any account, anyway. He told me then 
that he had been talking with Mr. McDonald and Mr. 
McDonald told him he wasn’t sure whether I would 
ever have a deed of it. I told Lim that the note which 
he gave me was in possession of Mr. or Mrs. McKay. 
He says, ‘I know that. I can get the note from them, 
and I will send you your deed back. I haven't had it 
recorded.’ I told him that was all right. He waited 
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until six o'clock, until I got through with my work. 
We went into Negaunee. We went into Mr. Schadt’s. 
He said, ‘I gave you one hundred and fifty dollars to 
enter the lands, and ten dollars on the other land,’ and 
he said, ‘if you give me your note for one hundred and 
sixty dollars I won’t charge you any interest for the 
time you have had the money. I done so. * * * 
I told him if he could get the note it was all right.” 


This is the story of the rescission as given by Moore. 
An objection, however, was made to the admission of 
Moore’s testimony on the ground that at the time of 
the trial Monroe was dead, and, therefore, Moore was 
rendered incapable of testifying to a conversation had 
with Monroe in regard to a matter affecting Monroe’s 
interests. Under the Federal Statutes (Rev. Stats., 
Section 858) such testimony is competent, and so the 
Court below held (Ree., p. 139, fol. 221). 

We do not, however, need to rely on the testimony of 
Moore to establish a rescission or abandonment of the 
contract of sale by Moore and Monroe. All that is 
material in Moore’s testimony is confirmed by the tes- 
timony of disinterested witnesses whose credibility is 
not open to-doubt or suspicion, and by undisputed facts 
and the conduct of both parties, which are inconsistent 
with any theory, except that Moore told the truth, 
and that the contract was rescinded and abandoned by 
both Moore and Monroe. | 

It is worthy of remark, in connection with this sub- 
ject of the rescission of the contract, and of the 
credibility of Moore’s testimony, that in regard to 
all the facts that preceded the rescission Moore’s testi- 
mony was fully supported by the testimony of Mce- 
Donald and McKay, who were parties to the transac- 


tion, and by the documents which were produced in 
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evidence. This statement is true in regard to the 
allezed oral understanding between McDonald and 
McKay on one side and Moore on the other, and all 
the circumstances connected therewith ; also, in regard 
to the fact that McDonald and McKay never gave 
Moore a deed, and that the reason for not giving a 
deed was that Moore owed McDonald. 

All that is material in the transactions between Moore 
and Monroe, both in the contract of sale of one-half of 
Moore’s prospective interest in the land, and in the re- 
scission or abandonment of that contract is confirmed 
and established without the aid of Moore’s testimony. 

The Court below (Ree., pp. 139-141) overlooked the 
foregoing facts, viz., that the rescission, and abandon- 
ment were clearly established a/iun/e Moore’s testi- 
mony on that subject, and seems to have labored un- 
der the mistaken notion that the defendant's case on 
this point rested wholly or essentially on Moore’s ver- 
bal testimony as to personal conversations and transac- 
tions with Monroe. 

The Court’s observations upon Mr. Moore’s testi- 
mony and conduct based upon a mistake of dates and 
facts are quite unjust, as well as the conclusion that 
his testimony as to the rescission should be “ re- 
jected ” (p. 141, fol. 224). 

But even if rejected the facts of rescission and 
abandonment are fully established by disinterested tes- 
timony and by the higher evidence of the acts and con- 
duct of the parties. 

Mrs. Monroe testified to the payment to Moore of 
the $10 at the time of the sale to Monroe of the land in 
question (Record, pp. 66, 67, fol. 105), and that the $10 


was paid towards the purchase price of the land (Record, 
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p. 68, fol.. 107), thus fully confirming the testimony of 
Moore in respect to that payment. The execution of 
the deed and the amount of the consideration for the 
deed are undisputed facts and correspond exactly with 
Moore's testimony (see the deed, Record, p. 17, fol. 31). 

Besides the $10 which was paid on account of the 
land, as Mrs. Monroe (now Crawford) testified, there 
was a note given for $240, the remainder of the pur- 
chase money. That there was such a note is a fact be- 
yond dispute. Mrs. Monroe produced it and put it in 
evidence (Testimony of Mrs. Crawford, Record, p. 61, 
fol. 98, where copy of note is given). That this note 
was given by Monroe to Moore in part payment for the 
land is also a fact not disputed. Even Mrs. Crawford 
had so stated to Jane McKay (Record, p. 20, fol. 30 ; p. 
22, fol. 38). William McKay lad also so stated to 
John McKay when the note was left with John McKay 
and his wife (Record, p. 23, fol. 40). There is also a 
strong probability arising from the fact that the amount 
of the note corresponds exactly with the amount due 
on the land in addition to the $10, to the payment of 
which Mrs. Crawford testified. 

The $240 note was never paid. No one pretends 
that it was ever paid. The Court below found that it 
was not paid, and going outside of any tender or offer 
in this bill provided for its payment out of the rents 
and profits of the land (Record, Opinion, p. 142; De- 
cree, p. 143). 

There is not the slightest evidence that it was eve 
paid or that there was any offer of payment. It cer- 
tainly had not been paid at the time when William 
McKay was, as he testified (see ¢nfru), trying to raise 


money on it for Moore. The conversation between 
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Mrs. Monroe and the McKays at the time the note was 
obtained by her is meaningless if the note had been 
paid. Even Mrs. Monroe’s testimony in regard to the 
possibility of William McKay calling for the note is ut- 


terly inconsistent with any idea on her part that the 


~ note had been paid (Record, p. 62, fol. 99;  p. 69, fol. 


108). The Court below, moreover, as above stated, 
found that the $240 note was given in part payment of 
the purchase money; that the note had never been 
paid, and in the decree made provision that the amount 
be allowed as a credit (Record, p. 142, fol. 226). 

The $240 note was put by Moore into the hands of 
William McKay in order to enable him to raise money 
on it for Moore from Daniel or Archibald MelIntyre 
(Testimony of William McKay, Record, p. 92, fol. 134). 

This testimony of William MeKay corresponds ex- 
actly with the testimony given by Moore ten months 
before William McKay's deposition was taken (See 
testimony of Moore, Record, p. 45, fols. 69-70). The 
$240 note was left by William McKay with John 
McKay and Jane McKay (Testimony of William 
McKay, Record, p. 92, fol. 135; of Jane MeKay, p. 20, 
fol. 35; of John McKay, p. 23, fol. 40). 

Mrs. Monror (CRAWFORD) OBTAINED THE NOTE from the 
MeKays (Testimony of Mrs. Crawford, Kecord, p. 62, 
fol. 99; of Jane McKay, p. 20, fol. 36; of John McKay, 
p. 23, fol. 41). 

She obtained it AY THE REQUEST OF Monropr, who sent 


— 


her for that purpose. Mrs. Monroe so said when she 
asked for and obtained the note. (Testimony of Jane 
McKay, Record, p. 20, fol. 35; of John MeKay, p. 22, 
fol. 41). This is part of the res geste of the obtaining 


ey} jo note by her, and as such is competent testi- 
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mony. In addition to these statements made by Mrs. 
Monroe at the time, Monroe's conduct when his wife on 
her return home showed him the note is consistent only 
with the fact that he had sent her for the note and under- 
stood the whole transaction. Upon no theory incon- 
sistent with this fact can Monroe's conduct be ex- 
plained. Here was aman in moderate circumstances, 
a blacksmith, as appears from the testimony of 
McDonald (Record, p. 34, fol. 56), to whom @ $240 note 
was not an item of so little importance “us to cause no 
other comment than “ put it by,” as testified by his wife 
(Record, p. 69, fol. 108), UNLESS Monror KNEW HOW 
AND WHY THE NOTE CAME INTO HIS WIFE'S POSSESSION. 
Here was a man who, as the testimony shows, and as 
the Court below finds, owed $240 on this very note. 
The note is obtained from its custodians, and brought 
to him by his wife, and he says nothing but “ put it 
by.” Suppose, for the sake of the argument, that Mrs. 
Crawford’s testimony be true, that Monroe did not 
request her to obtain the note, what follows? Why, 
that Mrs. Monroe obtained the note, notified her husband 
of the fact, and doubtless of her statements and repre- 
sentations when she obtained it, and now on the 
present theory of the plaintiffs they /ept it DISHONESTLY, 
well knowing that it was a note which Monroe ought to 
pay, and that they had no right to the note until it was 
paid. Mrs. Monroe knew this fact, for she testifies that 
Jane McKay told her that “ ¢¢ was for us to pay money” 
(Record, p. 63, fol. 100). Monroe knew it, for he was 
the maker of the note and the man who owed the 
money. Notwithstanding this knowledge, THEY KEPT 
THE NOTE FOR NINE YEARS, from the summer of 
1876 until it was produced by Mrs. Monroe in 


ae © ee ewe eee . 
— eee 


ee ee ee ee . 
a 


105 


evidence in this suit, July 23, 1885 (Record, p. 62, 
fol. 99), AND NEVER PAID, OR OFFERED TO PAY, A SINGLE 
CENT UPON IT. ‘THEY DO NOT CLAIM THAT THE PAYMENT 
OF THE NOTE WAS EVER DEMANDED OF THEM BY MOORE OR 
ANY ONE FOR HIM, AND SUCH PAYMENT WAS IN FACT NEVER 
DEMANDED. THEY DO NOT EVEN OFFER TO PAY IT IN THE 
BILL. 

AND THESE ARE THE PARTIES WHO COME INTO A COURT OF 
EQUITY, AND ASK THE COURT TO DECREE A CONVEYANCE OF 
THE LAND FOR WHICH THAT RETURNED AND UNPAID NOTE 
WAS TO HAVE BEEN PAYMENT!!! 

Is this equity ? And is it in a court of equity where 


such things are asked and decreed ? 


THAT THE RESCISSION IS TRUE is further confirmed by 
the facts in regard to the $160 note. That there was 
such a note is clear from the testimony of Mrs. Crawford 
(Record, p. 68, fol. 106), and of John McKay (Record, 
p. 24, fol. 42). This note was paid in the manner testi- 
fied to by Moore. The larger part of this note was 
paid to Monroe in his lifetime. Mrs. Crawford testified 
that Moore had paid some money to Hansen (now 
dead), the Justice, in whose hands the note was placed 
for collection (Record, p. 73, fol. 113), and that the 
amount remaining due on the note was paid to herself 
(Record, p. 68, fol. 106; p. 72, fol. 112). This final pay- 
ment to Mrs. Crawford had been made by the summer 
of 1881 (Testimony of Jane McKay, Record, p. 20, fol. 
36; of John McKay, p. 24, fol. 42), and not, as the 
Court below erroneously states (and on that erroneous 
belief most unjustly criticises Moore's conduct) in 1883 
or 1882 (Record, p. 140, fol. 223). 
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If the rescission were not true, then the conduct of 
Moore, and of Monroe, and even of Mrs. Monroe, in 
regard to the payment of the $160 note, was strange 
and inexplicable. Monroe constantly urged Moore jto 
pay up the $160 note (which Moore was unable to do 
for some time because of his other debts); whereas, if 
there had heen no PESCISSION, Monroe owed Moore, and 
not Moore, Monroe. Monroe even went to McDonald 
and tried to collect the $160 note out of Moore’s wages, 
when Moore was in McDonald’s employ, or to sell the 
note to McDonald (Testimony of McDonald, Record, 
p. 30, fol. 51); whereas, if the rescission were not true, 
Moore’s debt on the $160 note was more than fully 
secured by the $240 note which Monroe owed to 
Moore. If the rescission were not true, then at the 
very time when the note was placed in the hands of the 
Justice, Hansen, for collection, Monroe owed Moore, 
and not Moore, Monroe. ‘There is the further fact that 
when Moore paid Mrs. Crawford the amount which 
remained due on the $160 note, neither of them men- 
tioned either the $240 note or the alleged interest of 
Monroe in the land (Testimony of Mrs. Crawford, 
Record, p. 72, fol. 112; p. 68, fol. LO7). There is, 
moreover, not the slightest evidence that Moore, even 
when he was heavily in debt, aud when the land was, 
as the testimony fully establishes, deemed to be of no 
more value than when Moore sold one-half of his 
prospective interest to Monroe, ever claimed the $240 
note or demanded its payment, or that Monroe when 
he was trying to collect the $160 note ever mentioned 
the $240 note, or in any way recognized it as a subsist- 
ing obligation. 


It is not an answer to this argument to say that 
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Moore had no title and therefore was not in a position 
to ask for the payment of the $240 note. For it could 
not have been contemplated by Moore and Monroe 
that the latter was not to pay the money until Moore 
obtained a title, much less, until the land proved very 
valuable. The date for the payment of the money was 
fixed in the note, without reference to any acquisition 
of title by Moore. The bargain was a speculative one, 
and Monroe could not be suffered to lie by and see how 
it turned out before offering to perform his part. Such 
a thing is never allowed by a court of equity (see cases, 
infra). 

THat MONROE WANTED fo rescind the contract, and 
the reasons why he wanted to rescind it are facts estab- 
lished without the aid of Moore’s testimony. 

Jane McKay testified (Record, p. 20, fol. 35), that 
in the summer of 1876, when Mrs. Monroe came to her 


house to get the note : 


‘She said Wr. Monroe wanted her to come and get 
the note; that she hadn’t time to do it. She said Mr. 
McKay had informed them that Mr. Moore had no claim 
lo the land. She said thut i¢ was worthless, anyway. 
* * * She said that Mr. Moore had no title to the 
land and Mr. Monroe wanted his note. She said the 
note was given in payment for this piece of land, that 
Moore had given a deed for.” 

John McKay testified (Record, p. 23, fol. 40), 
‘‘Monroe wrote to me inquiring whether Moore had 
an interest in the land; this must have been in 1875 
or in the fore part of 1876, to the best of my recollec- 
tion. * * * Tanswered by letter that Jr. Moore 
had no claim in the property; that MeDonald and 1 
owned it Py that Moore hadwt got any deed of Sg 
testified, also (Record, p. 23, fol. 41), that when Mrs. 
Monroe came to get the note, “She said her husband 
had sent her up after the note he had given Mr. 
Moore. * * * She said Mr. Moore had given him 
a deed of this piece of land he had no claim to, and that 
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it was worthless and she wanted the note. ‘* McDonald 
testified (Record, p. 30, fol. 51), that inthe summer of 
1876 “ Monroe fold ime that he didn’t care about the land, 
and if he could get his money out of Moore he didn't 
want the land; it wasnt worth a cent anyway; . he 
wouldnt have Egg 


Monroe knew, too, that Moore was NOY LIKELY TO GET 
ANY TITLE, because he was almost hopelessly in debt to 
McDonald. The latter testified (Record, p. 15, fol. 28) : 
“ He (Moore) always owed me, you know, and / was 
always loaning him money, and when I wrote out this 
deed (the Viele deed) and left it with McKay, or who- 
ever I left it with, / told McKay never to sign that deed 
until [was made right with Moore.” 


Monroe knew of this indebtedness, and that Moore 
would not get any title until and unless it. was paid. 
McDonald testified (Record, p. 30, fol. 51) : 

“ He asked me if Moore had an interest in it; I told 
him he would have when he paid me; he didn’t have 
any interest in it yet.” 

Jane McKay also testified (Record, p. 22, fol. 38), 
that she told Mrs. Monroe that “ there was business 
unsettled between Mr. Moore and Mr. McKay, and 


she never would sign the deed unless it was settled.” 


THAT THE CONTRACT WAS COMPLETELY ABANDONED BY 
Monk and his representatives is further shown by the 
fact that neither he nor they made any pretense of 
owning an interest in the land from the time of the 
return of the unpaid $240 note in the summer of 1876 
until the summer of 1881; nor were any active meas- 
ures taken to enforce their newly pretended claim until 
February, 1882, when this suit was instituted. During 
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. desiring to go on with it, but, on the contrary, repeat- 
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all this time, it must be remembered, neither Monroe 
nor his representatives had performed, or shown any 
willingness to perform, his part of the contract ; but, on 
the contrary, they had obtained and kept, and had never 
paid, or offered to pay, the 3240 note, the payment of 
which was to constitute /iwenty-four twenty-fifths of the 
consideration for the land, and according to the testi- 
mony of Moore, the $10 of the consideration which had 
been paid was returned in the $160 note. A more 
complete abandonment of a contract, and failure to 
perform on the part of the purchaser, could hardly 
exist in any case. It is clear that no claim would ever 
have been made, if the land had not shown indications 
of greater value just before such claim was made, while 
its greater value was /vown in a month or two after 
this suit was brought, if not at the time when it was 
brought. All these facts, it is to be noticed, are fully 


established without the aid of Moore's testimony. 


THE CONTRACT WAS A SPECULATIVE ONE. Monroe 
who did nothing under it, became tired of it, and 
abandoned it. But if the complainants insist that there 
was no formal rescission, they are confronted with the 
other horn of the dilemma,—they lay by, and have never 
yet performed, or showed themselves ready, willing and 
eager to perform, nor did they seek performance from 
Moore wntil the land had greatly increased in value. 
They sought to obtain the advantage whichever direc- 
tion the speculation turned ; so dong asthe contract had 


turned out unfavorably, they showed no indications of 


A ne tem at 


110 


edly said, they * did not want the land ;” but as soon as 
matters look a favorable turn, they began to look about 
them, not, however. CVE then, lo perform Oh their part, 
but to try to get the land, ov as Mrs. Crawford expressed 
it to John McKay (Record, p. 25, fol. 43), “* to beat 
Moore out of ag 

JoHn McKay, whose wife was a sister of Mrs. Monroe, 
who himself had an interest in the same land, and who 
would have been likely to know whether or not Monroe 
or his representatives had made any claim to the land, 
testified (Record, p. 24, fol. 42) : 


‘““WeE BOUGHT IT ON SPECULATION; understood from 
Moore it was on an iron range, and thought we might 
find ore in it and make a little money out of it. After 
loo LING up the lines this outcrop was found to be on section 
15 (the next section, and not the land in suit). Vo 
good OTe Wwds known lo he Ol it nntil the Cumbria C'om- 
pany went in to explore. I think this will be four years 
next May (i. e., in May, 1881). Up To THAT TIME WE 
HAD NO KNOWLEDGE OF ANY PARTICULAR VALUE TO Ir. We 
thought it might turn out all right on account of being 
in the iron range.” To the question, “ When was it 
sufficientiy explored to show that it had large value for 
iron ore ?” he answered: “ This was in March or April, 
1882, as near as I recollect. This became known by 
the explorations of the Cambria [ron Company to 
which we had given an option on it. About five years 
ago (1. e., in 1880) Me Donald offered wed third interest 
in ut for 350U (which is at just the same rate as that 
mentioned in the deed from Moore to Monroe). Mrs. 
Monroe showed me her husband’s deed from Moore 
when she was at my place three years ago—three years 
ago last summer (7.¢., in 1881), as near as I remember; 
she claimed she had a deed for the property and 
thought she could get it. THar Is THE First I KNEW OF 
HER CLAIMING ANY INTEREST IN THE PROPERTY SINCE THE 
NOTE WAS GIVEN UP TO HER. ‘THE CAMBRIA COMPANY WAS 
THEN EXPLORING. AND IT WAS REPORTED THEY HAD STRUCK 
SOME ORE, BUT IT WAS NOT KNOWN WHAT IT AMOUNTED TO. 
WE EXPECTED THEY WOULD STRIKE ORE AND BEGAN TO 
THINK THE PROPERTY WORTH SOMETHING. *™~ * * ‘At 


11] 


this last conversation with Mrs. Crawford she wanted 
me to look it up and see if I could get the interest for 
her. I didn’t say much at that time. She allowed if I 
would get her that interest she would make it all right 
with me. Then she went home to Canada. She wrote 
me once or twice and wanted [I should look the matter 
up for her, so at last / wrote to her that I thought she 
had no right to the property hecause she had gol the note 
back, but at the same time she might employ an attor- 
ney and look it up if she wished. She said nothing 
more about it until after her marriage to Crawford 
(which was in the fall of ISS1, see testimony of Mrs. 
Crawford, Record, p. 65, fol. 103), when they both 
came to my house in Hancock. She said Mr. Moore 
was giving her a bad deal on that land interest of hers. 
L asked her how that was, and she allowed he weuldn’t 
give it to her, so I told her I didn’t consider she had 
any right to it, iis | wrote before that she had got her 
note hack, and / didnt consicle r she had any right he if at 
all, She admitted getting the note back and said that 
Mr. Moore had plenty of property without this piece 
and IT WOULD SERVE HIM RIGHT TO GET BEAT OUT OF Iv.” 


Mrs. Crawford admits that she had the conversation 
with John McKay, but does not agree with McKay as 
to what was said (Record, p. 63, fols. 100, 101). Her 
testimony, however, is manifestly unreliable, and the 
Court below so regarded it (Record, p. 141, fol. 224). 

When, however, she makes admissions or statements 
against her interest we have the right to the benefit 
thereof). 

In regard to the change in the value of the land, 
McDonald also, who had an interest im the land and 
knew whereof he spoke, testified (Record, p. 31, fol. 53). 
“ T never knew it was of any value until we let the option 
lo the Cambria Mining Company. * * * That must 
have been in 1881.” To the question, “ about what 
time was it that they first developed mineral value 
there, that is, to show that there was mineral value 
there ?” he replied: “ Well, in the spring; I couldn't 
say what time that was, but it must have been in the 
following spring.” 
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THE UNDISPUTED FACTS AS TO RESCISSION AND ARANDON- 
MENT COMPLETELY NEGATIVE THE FRAUD ON WHICH THE DE- 
CREE IS FOUNDED. 

The taking of the title to the land in Mrs. Moore’s 
name, December 16, 1880 (/’ecord, p. 78), when ex- 
amined in the light of the rescission, or abandonment 
of the contract, was not, as complainants allege (ecord, 
p. 10, fol. 20), “with the intent of defrauding these 
complainants.” 

In 1876 Mrs. Monroe obtained the possession of the 
purchase money note for $240, which her husband had 
given to Moore; she informed her husband thereof 
and he ratified what she had done and told her “ to put 
it by.” In 1877 Moore settled with MeDomald and 
McKay. December 16, 1880, McDonald and McKay 
conveyed one-third interest in the land to Mrs. Moore 
(Record, p. 78). The circumstances under which this 
was done do not very definitely appear, but in the ar- 
gument which follows, I will concede, for the argument, 
that this was done at Moore’s request, and will show 
that under the sircumstances this was not only not a 
fraud upon any legal or equitable rights of Monroe or 
his heirs, but was on Moore’s part a perfectly legiti- 
mate thing todo. It is none the less legitimate even 
if I should concede that ¥ the title was thus taken for 
the purpose of preventing the Monroes from obtaining 
the apparent title to land, the contract for which had 
been abandoned, and for which they had never paid or 
offered to pay or desired to pay. 

Monroe and his representatives had wholly neglected 
to perform his part of the contract, and had treated it 


as abandoned, and hence they have no reason to com- 


p) 
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plain if Moore also treated the contract in the same 
manner. 

Two Facts stand out prominently to establish Moore's 
honesty in consenting or, if you please, directing, the 
title to be taken in his wife’s name (1); that at the 
time when the conveyance was made to Mrs. Moore 
(December 16, 1880, see abstract of title, Record, p. 78, 
fol. 118 a), the land had no greater value, nor was it 
supposed by its owners to have any greater value than 
when Moore gave the deed to Monroe (see festimony of 
Sohn McKay, Record, p. 24, fol. 42; testimony of Me- 
Donald, leecord, p. aH, fol. yg jp. 31, fol. OD). 

McKay testifies (/tecord, p. 24, fol. 42) that about 
tive years ago (2, Cn. in LSS8O0). the very year when the 
deed IPAS made lo Mrs. Moore. Me Donald off red lo sel] 
his ONE-THIRD interest in the same land for $500. 

McDona.p also testitied ( /?ecord. p. JU, fol. OL) that 
he had offered to sell to Mehay for S50U. And both of 
them testified, as we have seen (supra, p. 110, 111), 
that there was no change in the value of the land till 
May, 1881. 

(2) That from the summer of 1876 up to the tinie of 
the conveyance to Mrs. Monroe (December 16, 1880), 
no claim to the land had ever been made by Monroe or 
his representatives (supra, p.-110), nor was such claim 
made until the summer of 1881. 

How, then, could Moore be charged with dishonesty 
in requesting McDonald and McKay to convey to Mrs. 
Moore? Monroe had not paid for the land, and the 
land was worth no more at the time of that conveyance 
than it was when the deed was made to Monroe. A 
third interest in the same land was in that same year 


offered for sale at just twice the purchase price, which 
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was to have been paid by Monroe for the one-sixth in- 


terest. Neither Monroe nor his representatives had 


ever showed that they wanted the land, or were willing 


— ome ae, 


to pay for it; but on the contrary, all parties had 


treated the contract ‘as abandoned. 


II. THE PRINCIPLES OF LAW APPLICABLE TO THE RE- 
: SCISSION AND ABANDONMENT OF THE CONTRACT. 

The deed from Moore to Monroe was inoperative as 
a deed, for Moore had no title. And it could not 
operate by estoppel, for Moore never afterwards ac- 
quired a title. The only remedy for Monroe was upon 
the covenants in the deed. But those covenants, as we 
have shown, supra, gave only the right of action for 
damages if they were broken, and were not in any sense 
executory contracts to convey. ‘The Court below, how- 


ever, stated (/2ecord, p. 138, fol. 218) that: 


‘““A deed of conveyance, with covenant of seizin and 
of general warranty, of land to which the grantor has 
no title 7s good in equity as a contract for a conveyance, 
and title afterwards acquired by the grantor enures to 
the benefit of the grantee or his heirs.” 


To this proposition I reply, in addition to the argu- 
ment, that a deed with covenant of warranty is not 
a contract to convey (supra, p. 82); that even if it 
were good “inequity as a contract to convey,” as stated 
by the Court below, still Monroe and his representatives 


have lost all equity to have the contract enforced. 


titi a 
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(a) By the rescission of such contract. 


(b) By the abandonment of such contract, Monroe 


saying repeatedly that he “did not want the land,” 
“that he wouldw’t have it.” 


(c) By the total failure fo perform, or éven to offer to 
perform, on the part of Monroe or of his representa- 


ti ves, 


UnrIm, 
(7) The subject matter had greatly increased in 


value. 


AND UNTIL, 

(e) The contract had become unenforceable against 
Monroe or Monroe's representatives, if the land had fullen 
in value, and Moore had sought specific performance. 

1) = 

lese reasons are conclusive ; and the proposition, 
that a court of equity will refuse to interfere to aida 
party who comes under such circumstances to ask for 
specific performance of a contract, was fully sustained 
by this Court in Brashier vs. Gratz, 6 Wheaton, 528, 
541. 

Chief-Justice MARSHALL gave the opinion: 

“This, then, is a demand for a specific performance, 
(1) after a considerable lapse of time; (2) made by a 
perso whe has failed lotally lo perform his part of the 
contract ; (3) and it is made after a great chinge, both 
in the title and in the value of that which was the sub- 
ject of the contraet : (4) and hy au pP PS&on who could not 
have heen compelled lo erecute his part of if had the cir- 
cumstances taken an unfavorable direction.” 

“In such a case we are of opinion that a court of 
equity ought to leave the parties to their remedy at 
law.” 


Brashier vs. Gratz, 6 Wheaton, 528, 541. 
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The Court below seemed to labor under the mistake 


that a formal rescission was necessary, and that such 


formal rescission could not be made out without 


Moore’s testimony, which the Court rejected. I have 
shown, supra, that Moore’s testimony was credible, 
that it was fully confirmed by disinterested witnesses 
and uncontroverted facts, and, therefore, ought not to 


have been rejected by the Court. 


Bur Ir Is NOT NECESSARY TO SHOW ANY FORMAL RE- 
SCISSION. It is sufficient to show that the contract was 
abandoned, that the conduct of the parties was such as 
to lead each other to believe that the contract was aban- 
doned, and that they made statements and performed 
acts which were consistent only with an abandonment 
of the contract. Especially is this true of Monroe, who 
repeatedly said that “he did not want the land,” who 
sent his wife to get the $240 note which he had given 
for the purchase money, which note was kept by him and 
his representatives for nine years and never paid or 
offered to be paid, while both Monroe and Mrs. Monroe 
received payment of money on the $160 note, whereas, if 
the contract was not abandoned they owed Moore the 
larger sum on the $240 note. } 

The case of Aing vs. Morford, in the Supreme Court 
of New Jersey, fully sustains the proposition that no 
formal rescission is necessary. 

Jarrett Morford made a written contract to sell cer- 
tain land to Joseph King. Morford afterwards con- 
veyed the same land to John Pintard and Jonathan 


McLain, who had notice of the contract to sell to King. 
They were not, therefore, purchasers for value without 
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notice, and any equity which existed against Morford 
existed also against them. King brought suit against 
Morford and his grantees, Pintard and McLain, for 
specific performance of the contract to sell to him. 
One of the defenses, and the one on which the Court 
gave judgment for the defendant, was, that the plain- 
tiff, King, hud abandoned the contract. It was not re- 
garded as an objection to this defense that there had 
been no formal rescission of the contract. The written 
document had neither been given up, nor had any new 
writing been made to destroy its effect. The evidence 
on which the Court supported the abandonment of the 
contract was that King had said, “ he did not want the 
property, and that he would as lief or a little rather 
that witness should have it as any other persons.” (The 
italies are the Courts). 

The Court said : 

“After {the complainant} telling Morford he did 
not want the property ; that Appleby might take it; 
that he would quite as soon, and perhaps rather he 
should have it than any other person; I do not see 
how he ean eall for a specific performance, though the 
sale was not to Appleby, but to some other person. 
Suppose the negotiation with Appleby had failed, can 
ic be that it would have been necessary to consult Mr. 
King, as to any other disposition of the property? I 
think not.” 

“Whether or not a contract shal! be ordered to be spe- 
cifically performed by this Court is always a matter 
resting in sound discretion. *‘ The jurisdiction,’ says Lp. 
Epon, in 12 Ves., 331, is not * compulsory upon the 
Court, but the subject of discretion. The question is 
not, what the Court must do, but what it may do under 
the circumstances.’ If the claim for a deed is not just 
and reasonable ; if a party has been grossly negligent 
of his rights, or has abandoned his contract, equity will 
not afford him extraordinary relief. The strict rule is 
this, that the party who comes into equity for a specific 
performance, must come with perfect propriety of con- 
duct, otherwise he will be left to his remedy at law.” 

King vs. Morford, 1 N. J. Eq., 274. 

See also 
Dinn vs. Grant, 5 De G. & Sm., 451. 
Love vs. Belk, 1 Tred. Eq. (No. Car.), 163. 
Maxfield vs. Terry, 4 Del. Ch., 618. 
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The propositions stated above are fully supported by 
a case decided by Chancellor KEn?, who in an elaborate 
opinion said : 


“These were cases of delay on the part of the ven- 
dor, but the rule applies equally to both parties, and 


the PURCHASER who neglects his part of the engagement . 


will be left to his remedy at law (if he has any), though 
he may have paid part of the purchase. money. HE 
CANNOT BE SUFFERED TO LIE BY AND SPECULATE ON THE 
RISE OF THE ESTATE. The cases of Spurrier vs. Llan- 
cock, and of Harrington Us. Whee ler, 4 Vesey, 667, OS6, 
were on bills filed by the purchaser for a specifie per- 
formance, and in the latter case he had paid part of the 
purchase money; but the bill in each case was dis- 
missed on account of his laches, and trifling and un- 
reasonable delay.” 

“1 shall cite,” Says Chancellor KENT, “4 only one 
more case, that of Alley vs. Deschamps, 13 Vesey, 224, 
which was a late decision by Lord Erskine, and which 
in all the circumstances of the case 1s very analogous 
to the one now before me. It was « bill in behalf of a 
purchaser for a specific performance ; he was to pay by 
installments and was put into possession upon the ex- 
ecution of the agreement. He afterwards became em- 
barrassed and unable to comply with the terms, though 
he had paid £100 in part satisfaction of the contract. 
The bill was filed before the last installment was due. 
The defendant in his answer said that the contract was 
considered by him as relinquished, and that the plain- 
tiff was suffered to continue in possession as tenant. 
The Lord Chancellor said hie should take at that the 
agreement was not abandoned, and that the plaintiff did 
not by his own act consent to rescind it; but he said that 
UNDER THE CIRCUMSTANCES OF THE CASE THERE WAS NOT A 
COLOUR FOR DECREEING A SPECIFIC PERFORMANCE ; and 
that his judgment proceeded upon a plain principle, 
THAT A BILL FOR SPECIFIC PERFORMANCE WOULD NOT BE 
ENDURED UNDER SUCH CIRCUMSTANCES; THAT IT WOULD 
BE DANGEROUS TO PERMIT PARTIES TO LIZ. BY, 
WITH A VIEW TO SEE WHETHER THE CONTRACT 
WOULD PROVE A GAINING OR LOSING BARGAIN, AND 
ACCORDING TO THE EVENT, EITHER TO ABANDON IT, OR, 
CONSIDERING THE LAPSE OF TIME AS NOTHING, TO CLAIM A 
SPECIFIC PERFORMANCE ; that here nothing had been done 
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excepl the one small payment towards performance when 
the purchaser hecame bankrupt, nor afterwards, UNTIL 
THE PREMISES, BY A SUBSEQUENT EVENT, PROVED TO BE 
MUCH MORE VALUABLE THAN THEY WERE AT THE TIME THE 
CONTRACT TOOK PLACE. The bill was dismissed with 
costs. 

“ It 1s impossible,” said the Chancellor, “ not to be 
struck with the close analogy between that and the 
vase now under consideration,” and we may add that 
the analogy to the present case is equally close. 

“ Hlere the purchaser,’ continues the Chancellor, 
“ has Pp rod nothing, hut suffered defaults lo accumulate 
year after year, as if he had forg tlen that he was under 
any obligation to pay ; AND If THE LAND HAD NOT RISEN 
IN VALUE WITHIN THE LAST TWO OR THREE YEARS, SO AS 
TO RENDER THE PURCHASES AN OBJECT OF SPECULATION, 
THERE IS NO REASON TO BELIEVE THAT THE PLAINTIFF 
WOULD EVER HAVE ATTEMPTED TO RAISE THE MONEY 
OUT OF THE BENEVOLENCE OF HIS FRIENDS. J (think, 
that, within the reason and spirit of all the CASES, here 
DAS A Gross negligence on the part or the plaintiff, that 
tukes away his claim to assistance.” 

Benedict vs. Lynch, 1 Johns. Ch., 370, 378, 
379. 


The principle stated by Chancellor Kent, in Benedict 
PS. Lynch, supra, that “a purchase r cannot be suffered 
to lie hy and speculate on the rise of the estate,” as 
plaintiffs in the present case have done, was fully 
supported by this Court in Brushier vs. Gratz, supra. 

The same principle has received the sanction of the 
Supreme Court of Illinois, in the case of Roby vs. 
Cossitt, which case is in point in other respects also. 

In the latter case the Court said : 

But there is another view that is equally conclusive 
of the case. The alleged contract was made February 
15, 1867, and this bill was not filed until July 14, 1873. 
The contract price was $52,000, one-third to be paid 
within forty days and the balance in three equal annual 


payments, with eight per cent. interest. Only $500 
were paid to Meserve at the date of the contract.” 
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‘<“ 


Zach installment of the purchase money had _ be- 
come due before this bill was filed. It is not claimed 
that the vendee, or any one for him, paid any but the 
first installment of the purchase money. It is charged 
that 352,000 was a fair price for the property at the 
time of making the contract, but that it hal since risen 
to be of the value of $240,000 when this suit was com- 


menced.’ 
“ “ ™ * “ 


| In fuct, he has done nothing to show readiness and 
| willingness 10 perform the contract on his part, nor that 
| he had the ability to perform it. But a trifling sum 
was ever paid to the allegel agent, but complainant 
asks to obtain the advantage of the immense rise in the 
value of the property without having himself performed 
or offered to perform the contract except in cin unim- 
portant part.” 
Roby vs. Cossitt, 78 Il., 638, 643. 


A delay of only ten months, during which the land 
contracted to be sold had materially decrease? in value, 
was held fatal to a suit for specitic performance by the 
vendor. 

Jackson vs. Kdwards, 22> Wend., 498. 
See also 
Lloyd vs. Collett, 4 Bro. Ch. R., 469. 
Griffin vs. Cunningham, 19 Gratt.,.571, 589- 
591. 
Rogers vs. Saunders, 16 Maine, 99, 100. 


A party who comes into a court of equity to ask for 
specific performance must show that he has always been 


ready, willing and eager to perform the contract on his 


part. From the effects of unavoidable and reasonable 
delay a court of equity will sometimes relieve, but from 


voluntary, intentional and speculative delay, ever. 


If the deed was, as plaintiffs contend, an executory 
| contract to obtain the title and then to convey, why did 
| not Monroe seek the performance of sach contract away 
| back in 1877? McDonald testifies (Record, p. 35, fol. 


58) that Moore’s indebtedness to him, which was the 


121 


obstacle to Moore’s obtaining a title, and which Wonroe 
knew was the obstacle (see testimony of McDonald, 
Record, p. 30, fol. 51), had been settled in 1877. If 
Monroe wanted the contract performed on the part of 
Moore, and was willing to perform.on his part, why did 
he not show some such desire, then or later? If he 
wanted the contract performed he slept upon his sup- 
posed rights, and, therefore, neither he nor his heirs 
have any right, at this late day, to call for specific per- 
formance. But the testimony is conclusive that Mon- 
roe did not want the contract performed ; he repeatedly 
said that “he did not want the land,” and he showed 
no willingness to perform on his part. 

Speaking of the effect of delay in the performance of 


a contract Mr. Justice SvTory says : 


* It is true that cours of equily have regard to time, 
so far as it respects the GOOD FAITH AND DILIGENCE of 
the parties. But if circumstances of a reasonuble 
nature have disabled the party from a strict compli- 
ance, or if he comes, recent frcto, to ask for a specitic 
performance, the suit is treated with indulgence, and 
generally with favor, by the Court. uf, thea, in such 
cases, il should he clear that the remedies are mutual ; 
that there has been no change of circumstances affecting 
the character or justice of the contract : that col pensa- 
tion for the delay can be fully and beneficially given ; 
that he who asks a performance is in a condition to per- 
form his own part of the contract; and that he has 
shown himself ready, desirous, prompt and eager to per- 
form the contract.” 


1 Story Ey. Juris. S 


776. 

This principle has been recognized by the Supreme 
Court of Lliimois. 

“Tt has been repeatedly held by this Court that a 


party cannot call, as of right, upon a court of equity 
to exercise this branch of its jurisdiction ; that its ex- 
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ercise rests in the sound discretion of the Court, in 
view of the terms of the contract of the parties and 
surrounding circumstances. A party demanding its 
exercise is bound to show he himself has always been 
ready, willing and eager lo perform on his pert, when 
the contract itself does not make time of the essence of 
the contract. In cases where time is of the essence it 
has been the constant ruling of this Court that such a 
provision cannot be dispensed with, but will be en- 
forced, except under very peculiar circumstances.” 


Phelps vs. S. I. R. R. Co., 63 Tl., 468, 469. 


THE contract Avs lost its mutuality. Though mutu- 
ality of remedy generally. has reference to the time 
when the contract is made, yet if one party delays to 
perform on his part until circumstances take a favorable 
turn for him, and by that time the other party has by 
the delay lost the right to enforce the contract if cireum- 
stance had taken an unfavorable turn. In such a case 
a court of equity will not interfere. 

See Brashier Us, Gratz, supra, 


Story ky. SuriLS., . 776, supra. 


“ Another reason why specific performance should 
not be decreed in this case is found in the want of mu- 
tuality. ‘Such performance by Ripley could not be de- 
creed or enforced at the suit of the Marble Company. 
7 © * {ep eene general principle that when, from 
personal incapacity, the nature of the contract, or ANY 
OTHER CAUSE, « contract 18 incapable of being enforced 
against one party, that party is equally incapable of en- 
forcing it specifically against the other, though its execu- 
tion in the latter way might in itself be free from the 
difficulty attending its execution in the former.” 

Marble Company vs. Ripley, 10 Wall., 339, 
ooo. 


The mere giving of a note for the purchase money is 
not such a performance as equity requires from one who 


seeks specific enforcement of a contract. 


123 


Boone vs. The Missouri Iron Company, 17 How., 
(U>S.), 340, is like the present case in this respect, that 
the only performance by the complainants was the giv- 
ing of notes for the consideration money, which notes 
were never paid. The complainants in that case also 
had abandoned their claim to the land. 

The Court in that ease said : 

“ [t would be difficult to find any case where the dbjec- 
Lions to the specific execution of a contract are more in- 
superable than Ln th is Case, In the first pluce the consid- 
eration Jor which the property DUS purchased has 
not been paid ; and the Statute of Limitations would 
have barred a recovery on the notes given, if suit had 
been brought on them at the time this bill was filed. 
It is true the purchaser from Thomas, Van Doren, agreed 
to pay these notes ; but, not having done so, the as- 
signment affords no excuse for the negligence of 
Thomas in his lifetime. And there is no principle in 
equity hetter settled than that he who asks a speci fic CXECU- 
lian of his contract must show (f performance on his part, 
or that he has offered to perform. Neither of these hus 
heen done in this case. 

Boone vs. Missouri [ron Co., 17 How.., 
(U.S.), 340, 343. 


If Moore had brought an action at law for the pur- 
chase money, either in the lifetime of Monroe or after 
his death, he could have recovered nothing. 

The debt for the greater part of the purchase money 
was secured by the note for $240. That note was sur- 
rendered to Monroe with Moore’s consent, or in any 
possible view with his acquiescence, and it was 
the intention of Moore that such surrender should ex- 
tinguish the note and the debt secured thereby. There- 
fore, both the note. and the debt secured by it were 
discharged. 

If the payee of a promissory note surrenders it to the 


maker for the purpose of discharging the liability of 
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the latter for the payment of the note, both the note 

and the debt secured by it are discharged. This rule 

holds, though the note be payable fo the order of the 
> a | « 

payee and yet not endorsed by him. ‘This rule prevails 

in courts of Jaw as well as in equity. 

This was the decision in the Supreme Court of Massa- 
chusetts, in Hale vs. Rice. The notes in suit in 
that case were not the notes surrendered to the maker. 
But the defense made was that the notes in suit were 
without consideration, for they were given in renewal 
of an old liability which had heen discharged by the Su;'- 
render of the notes on which the liability existed, even 


though the notes were not indorsed, 


Hlale vs. Lice, 124 Mass., 292. 


The same decision has been made by the Supreme 
Court of Indiana. 

“ The surrender of a note is prima facie-a satisfac- 
tion or relinguishment of the debt evidenced by the 


note.” 
Sherman vs. Sherman, 3 Ind., 337, 342. 


This decision was approved and followed in Peabody 
vs. Peabody, 57 Ind., 556, 562. 

But, even if the note were still alive, yet Moore 
could not have recovered on it, either in the lifetime of 
Monroe or after his death, because of the defense of 
failure of consideration for the note, a defense which 
was open as between the parties. The deed from Moore 
to Monroe cannot in this connection be regarded as a 
conveyance, and, therefore, as a sufficient consideration, 
for the covenants in the deed were broken as soon as 
made, and no title passed to Monroe. And, although 
in some cases a conveyance by a grantor who has no 
title may be a good consideration, yet it is so only pro- 


vided the grantee accepts such title as the grantor has 


— —— 
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an the deed be treated, as it ought to be treated, as a 
deed and not as a contract to convey. Such an argu- 
ment, as that the deed was a sufficient consideration 
even if the grantor had no title, evidently cannot be 
applied here where the plaintiffs must argue that the 
deed is to be treated as a contract to convey. 

That a covenant of warranty is broken as soon as 
made, if the land be at the time and continues to be in 
the possession of a third party who claims by a su- 
perior title. See Duvall vs. Craig, 2 Wheaton, 45, 61, 
62. 

Leawle on Covenants, 3d Ed., Ppp. 254, 255, 


and cases cited. 


The same defense that would have been good as be- 
tween the parties to an action on the note would also 
have been good as a defense to an action for the pur- 


chase money, if there had been no note in the case. 


VI. 


The complainants’ case is barren of all 
equities. 


FINALLY, a consideration of controlling importance 
remains to be specifically suggested, and that is, that 
on its broad merits, THE COMPLAINANTS’ CASE IS BARREN 
or Equities. The deed on which their whole case rests 
is and always has been inoperative as a deed for the 
reasons stated in Point LV. (ante, pp. 70-98). The com- 
plainants admit this, but say that it is good ina court . 
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of equity as a contract to convey. I have, I think, suc- 
cessfully combated that proposition (ante, pp. 82-88). 
But if the deed can be treated in equity as a contract 
to convey, such contract must stand when it is sought 
to be specifically enforced like any other contract and 
be governed by the same rules as in other cases. 

Now, no suitor has a right to the specific execution 
of a contract even if itis valid. Courts of equity often 
leave a party to his remedy at law. They always do 
this except when he comes, and comes seasonably, 
with a meritorious case based upon a valuable consid- 
eration and good faith. 

The complainants have no merits. They are seeking to 
get land for which it is indisputable, not only that they 
have never paid, but for which in their bill they do not offer 
to pay. How is it possible that a court of equity can 
disregard this fundamental and radical want of equity ? 

On what principle can the Court decree land toa 
party when he has not paid for it and does not offer to 
do so? Not only so, but they are seeking to enforce 
in equity (not content with their remedy at law) a con- 
tract, which for nearly six years before this suit was 
brought they had treated as rescinded and abandoned 
(holding possession of the purchase money note ob- 
tained under a claim of right), and which they would 
have continued so to treat, if at the date of filing the 
bill the land had not greatly increased in value. No 
possession had been taken by Monroe under the deed ; 
no expenditures made on the land, not a cent; no 
taxes paid, not a cent; Monroe declaring to disinter- 
ested witnesses that he did not want the land and 
would not have it; the note representing all the pur- 
chase price but $10, obtained back with the consent 
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and acquiescence of Moore, which acquiescence had lasted 
for nearly six years. before tiis bill was filed; the legal 
title conveyed by its absolute owners to the defendant 
Mrs. Moore; and now this party, who, in our view is 
out of pocket not a cent, but who, at the utmost is only 
out of pocket in the sum of 310, comes after this long 
delay stimulated only by the fact that just before suit 
was brought the land gave indications of great value, 
and asks a court of equity to decree the land to him. 

Complainants are without equities, their case is with- 
out merits. 

The untutored sense of equity of plain John McKay, 
who knew all the facts when he said to Mrs. Monroe 
at the time she was devising this suit “to beat Moore 
out of this land ” (p. 25), “that she had no right to the 
property, because she had got the note back” (p. 25), five 
years before, and had kept it and never paid it, laid 
down a principle of natural equity and justice which 
strikes the unlettered and the learned, the lay and the 
professional mind with equal force, which is decisive 
of this whole controversy, and which any chancellor 
must affirm. 

Monroe's direction, in 1876, to his wife in respect of 
the $240 purchase money note, to “ put it by” (Record, 
p. 69), instead of at once returning it, was a decisive 
act of rescission ; and followed by the retention of the 
note for nine years and its non-payment up to this 
time, was a positive and continued act of abandonment 
of the contract which, without more, is an insuperable 
bar to any relief in a court of equity. To say that 
Moore’s consent or request four years after such re- 
scission and abandonment, viz.,on December 16, 1880, 
to McDonald and McKay to make a deed to Mrs. 
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Moore, was a fraud on Monroe, or on any existing legal 
duty which Moore owed to Monroe (which is the sole 
ground of the Opinion and Decree below), is a proposi- 
tion without any reason or justice to support it. 
JOHN F. DILLON, 
kor the Appellants. 
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STATEMENT OF THE CASE. 


Sometime in January, 1875, Nathaniel D. Moore, 
who had returned from an exploring tour for min- 
erals, informed one James H, McDonald, that he 
thought the northeast quarter of section 16, in 
township 47 north, of range 46 west, in the county 
of Ontonagon, Michigan, had indications of value 
for iron ore, and recommended its purchase. 

Moore’s exploration had been solely on his own 
account. The only conversation he had with Me- 
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Donald was just before he started ont for the woods, 
when McDonald said to him: ‘If you see anything 
that makes your eye water, let me know’. (Ree. p. 
12-13). 

After McDonald had been advised by Moore, of 
the mineral indications on this land, be went to one 
John McKay and persuaded him to furnish half the 
money, and join in the purehase of the land from 
the state (Rec. p. 15). 

Moore had no agreement in writing for any Inter- 
est in the land, according to the great preponder- 
ance of evidence, nor any oral agreement; nothing 
more than a kind of mutual understanding, that as 
it was customary for explorers to get some interest, 
a quarter, a third. or sometimes an one-half, that 
McDonald and McKay would do what was right in 
the matter. McDonald and MeKay intended at 
the time that Moore should have some interest in 
the land, and Mvore expected it, relying upon them 
to do what was nght (Rec. p. 15). 

The requisite amount for the purchase of the. 
land was furnished by McDonald and McKay, and 
handed to Moore, who then, on or about the 26th 
of January, 1875, went to Lansing, and with the 
money so furnished him bought the land (See 
Abstract, Rec. pp. 78-79). 

He caused the title to be taken in McDonald 
and McKay, without any arrangement or agree- 
ment therefor, and without any declaration of trust 
in his favor, 

Moore was in debt at the time, both to McDon- 
ald and McKay, and whatever the understanding 
was, they did not expect or intend to,- and would 


not, convey to Moore any interest until he had fally 
settled with them. It appears that Moore was 
poor, and unable for a considerable time to fully 
satisfy them in regard to his indebtedness. 


Sometime in the fall of 1875, McDonald and 
McKay had a deed drawn up, concerning which 
oral testimony has been given by the complainants, 
subject to the objection of the defendants that the 
testimony was incompetent, no proper effort having 
been made to produce the original, or its absence 
sufficiently accounted for. 

According to the oral testimony, however, it 
was signed by McKay, but not by his wife, who re- 
fused; whether it was signed by McDonald is un- 
certain, the weight of evidence is that it was not. 

In any event, it is conclusively shown that the 
deed was not only never delivered, but that posi- 
tive instructions were given Mr. Viele, the notary 
in whose possession it was left, not to deliver it, but 
keep it until further orders were given. Nofurther 
orders were ever given (Rec. p. 15). 

The deed was never completed, was of course 
never delivered to Moore, and Moore never knew 
even of its existence (Ree. p. 36). 

On the 18th of October, 1875, John Monroe, of 
Ishpeming. Michigan, had a talk with Moore, and 
was desirous of buying an interest in this land. 
John Monroe and John McKay had married sisters, 
and Monroe knew that McKay and McDonald had 
bought the land, and that Moore had no deed of 
any interest in the land, but expected to have a 
deed (Rec. p. 37). 


f 


Moore sold Monroe an one-sixth interest in the 
land, giving Monroe a warranty deed therefor, and 
Monroe in consideration for the conveyance gave 
Moore his note for $240, and $10 in cash, the en- 
tire purchase price being $250 (Rec. p. 37). 


Monroe made inquiries of McKay and McDon- 
ald, as to the prospects of Mvore in obtaining title 
to an interest in the land, and was informed that it 
was uncertain whether he would ever have title. 


Monroe became dissatisfied, and decided that he 
did not want the land anyway. and afterwards de- 
clared to McDonald that he wo ild not have it, but 
was desirous of getting what Moore owed him. It 
seems that Moore owed Monroe $150, that Monroe 
had let him have in another transaction, besides 
the $10 paid Moore by Monroe as part of the pur- 
chase price of this land (Ree. p. 30). 


Monroe, soon after this last conversation with 
McDonald, went to Moore and told him he did not 
want the land, but wisbed to get back his note and 
to get what Moore owed him. Moore told him the 
note was at John McKay’s. Monroe said he knew 
it, and could get it, and Moore replied that that 
was all right, he could do so (Ree. p. 38). 

But as Moore did not have the money with which 
to pay the indebtedness to Monroe, Monroe agreed 
to take his note for the $150 which Moore owed him, 
and the $10 paid on the purchase of this land, and 
that Moore might pay it in installments, and that 
he would not charge him any interest for the time 
he had had the money. 

Moore then gave Monroe his note for the $160, 
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and Monroe promised to return to him his deed, 
suying that it bad not been recorded. 


[In July of that same year, Monroe’s wife (now 
Mrs, Crawford, one of the complainants) went to 
McKay’s house in Hancock, Michigan, by the 
direction of her husband, as she then claimed, and 
got the $240 note which Monroe had given Moore 
at the time of the purchase of this land. She took 
it home, showed it to her husband, and was directed 
by him to “pat it by;” it was thereupon put away 
among their papers where it remained until nine 
years afterwards, when Monroe’s widow (now Mrs. 
Crawford) produces it in evidence in this case 
Rec. p.p. 20 and 23). 

Monroe continued to live at Ishpeming until 
some time in the spring of 1878, when he moved to 
Canada with his family. From there he went to 
Colorado, and in August of that vear, died, 


During his lifetime he never made claim to the 
land = After getting his note back he never made 
any further inquires about Moore’s prospect of get- 
ting a deed, nor, so far as the record shows, ever 
paid any further attention to the matter. 

Monroe never paid the note, never offered to, 
or offered to return it, nor was he ever asked to pay 
or return it. 

Nothing further was ever heard of any pre- 
tended claim to the land by Monroe or his heirs, 
until more than five vears after Monroe got back 
his note. 

The land was sold for taxes of 1875, 1876 and 
1877 to one Ayer, who obtained his deed from the 
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Auditor General, m June, 1880 (See Abstract 
Rec, p. 78). | 

On the ist of October, 1881, Ayer, for the con- 
sideration of $200 quitclaimed to MeDonald, and 
McDonald on the 21st of June, 1883, more than a 
year after this suit was commenced, quitclaimed 
to Helen Moore, for the consideration of seventy- 
five dollars (see Abstract, on page 73). 

McKay and McDonald had previously, on the 
16th of December, 1880, conveyed all their interest 
in and to an undivided one-third of the land to 
Helen Moore, but whether at their own suggestion 
or Moore’s is indefinite, but presumably at Moore’s 
request, Moore having in some way satisfied them 
as to his indebtedness to them (Rec. p. 53). 

In February, 1882, Mrs. Crawford, in behalf of 
herself and the heirs of John Monroe, filed this bill 
alleging, 

Ist. That at the time of Moore’s deed to Mon- 
roe, McDonald and McKay held the absolute title 
“In fee simple of the whole of the northeast quarter 
of said section 16,’ but that they “held an undivid- 
ed one-third thereof in trust for the said Nat. D. 
Moore, by an arrangement between the said Mce- 
Donald and McKay, on the one side, and the said 
Moore, on the other, entered into before. or at the 
time, the said McDonald and McKay acquired said 
title.” 

2nd. ‘That in order to carry out said trust and 
to vest the legal title of an undivided one-third of 
said lands in said Moore, said MeDonald and wife, 
and McKay * * * made. executed, acknowl- 
edged and delivered a deed of an undivided one 
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th'rd ps rt of said lands to said Moore at his request. 

3d. That said Nat. D. Moore and Helen Moore 
suppressed or destroyed said deed to Nat. D, Moore, 
and procured one to be made to said Helen Moore 
‘for the purpose of cutting out complainants’ title’, 

Defendants answered, denying any trust for 
Moore; denying any deed to Moore, and any sup- 
pression or destruction of such deed; and ciaimed 
that the sale from Moore to Monroe was rescinded 


by mutual consent. 
The evidence failed to show any trust in McKay 


and McDonald for Moore; or, 

The execution and delivery of any deed by Me- 
Donald and McKay to Moore; or, 

The suppression or destruction of any such deed 
by Moore or his wife; and such was the finding of 
the court below, 

But the evidence did show that in 1876 Monroe 
got back the entire consideration which he gave 
Moore for the deed; that Mrs, Monroe obtained it, 
assuming and alleging at the time that she was 
acting for her husband; that she took it home, 
showed it to him, and he gave directions where to 
put it; that about the same time Monroe told Mc- 
Donald that he did not want the land and would 
not have it; and Moore testifies positively to an ex- 
press agreement of rescission. Monroe always kept 
the note, and never made any claim, so long as he 
lived, to the land; never paid, nor offered to pay; 
never returned or offered to return, the note. After 
nine years of retention of the note by Monroe and 
his widow, the note was first seen, and its existence 
made known to Moore when introduceed in evi- 
dence in this case. 


QUESTIONS INVOLVED. 


The first question presented by the record 1s, 
whether or not the complainants have not wholly 
failed to sustain the case made by their bill, 

Defendants insist upon such failure, because 

Ist. Complainants failed to establish the trust 
in favor of Moore; or the deed to Moore, conveying 
the legal title to him, whereby complainants claim- 
ed to have the legal title; or the suppression or de- 
struction of the deed for the purpose of “cutting 
out’’ such legal title. 

2nd. With these allegations left out as unprov- 
ed, defendants insist that there is nothing left in 
the bill upon which complainants would make out 
a case for relief, and especially within any establish- 
ed rule of pleading and practice. That complain- 
ants have failed to sustain “‘the case stated by them 
in their bill’’, 

The second question arises upon the following 
facts: 

Ist. McKay and MeDonald were the absolute 
owners In fee simple of a parcel of land subject to 
no trust or equities of any kind or nature in behalf 
of any one. 

2nd. Moore (who had no title or interest there- 
in) gave Monroe a deed of conveyance of said land. 

ord. Afterwards, the title remaining in the same 
perfect condition in said McKay and McDonald, 
they, at Moore’s suggestion or request, voluntarily 


conveyed the land to a third party, 


(Juestion presented. Does such third party take 
the same perfect title possessed by the grantors at 
the time of the conveyance, or does Monroe, who 
had no previous title or equities in the land, become 
the real owner of the land, because his grantor who 
had no title, consented to the conveyance by the 
absolute owners to a third party ? 

The third question presented is one of fact, viz: 
whether the eyidence shows an express agreement 
of rescission between Moore and Monroe of the 
sale of the land, and 

4th. If it does not, whether the evidence ts not 
suflicient and ample, that Monroe, at least, pursued 
such a course as would justify any reasonable per- 
son in believing that he rescinded the sale, and 
that he is bound by his actsin that regard as 
strongly as though there had been an express agree- 
ment to that effect. 

5th. The question is presented whether the 
court below was justified in throwing Mvuore’s tes- 
timony entirely out of the case, especially when 
based upon an arraignment of facts which are not 
in the reeord, but squarely contradicted by the 
record, 

6th. The question is presentede whether or 
not a person who holds the absolute title in fee 
simple to a piece of real estate, may not voluntarily 
convey the same to whom he will, and convey the 
samne absolute title he himself possessed, or 

7th. Whether, in the case last presented, a 
third party, having no interest, legal or equitable 
in the land, can, either by consenting or withhold- 
ing consent to such a conveyance, defeat the con- 
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veyance, because he, not possessing any interest 
whatever, had previously given a deed to a fourth 
party. 

Sth. Whether, when a party to a contract has 
by his acts distinctly shown his intent to. abandon 
the same, and dies without having shown a con- 
trary intent, his heirs inhent, by the laws of 
descent, any right to avoid such acts, and re-estab- 
lish contract relations, and by returning the prop- 
erty obtained by their ancestor re-create alleged 
rights in real estate, which a court of equity will 
recognize and enforce. 

Lastly, whether a person who has recovered 
back the entire consideration of a contract of sale 
(especially where no title passed); is placed fully in 
statu quo, and so continues for six years; and then 
comes into court asking for a decree for the prop- 
erty, without having paid a penny. or offered to pay, 
even in the bill of complaint; without returning or 
offering to return the original consideration which 
he took back years before; whether such a person 
under such circumstances is entitled to the ear of 
a court of equity for a single moment of time. 


1] 


OBJECTIONS TO THE DECREE. 


The erroneous character of the decree appealed 
from, appears to us to have been sufficiently point- 
ed out in the foregoing statement of the case; and 
questions involved. 

It is not based upon any known principle of 
equity, and is contrary to every principal applica- 
ble to the case, recognized by courts of equity. 

[t is unjust in rejecting wholly the testimony of 
Nathaniel D. Moore, who 1s corroborated by dis- 
interested witnesses, and by every fact in the case, 
and stands uncontradicted. 

The rejection of his testimony is unwarranted 
and unjust, also, in that such rejection is based 
upon alleged data and facts not in the case, while 
the actual undisputed facts in the record are all 
his favor, and furnish no basis for reasonsble criti- 
cism, especially when it is considered that bis tes- 
timony, and nearly all the testimony in the case, 
was taken nine and ten years after the trensactions 
testified to, occurred. 

The decree is erroneous in that it fails to find a 
rescission of the sale from Moore to Monroe, even 
regardless of Moore’s testimony, on the undisputed 
facts in the case. 

It is erroneous in that it gives comple*‘nants re- 
lief, notwithstanding they have not made out the 
case stated by them in their bill. 

It is wholly contrary to the equities of the case. 
upon the undisputed evidence, Monroe hav ng re- 
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covered the entire consideration from Moore in 1876 
and moved away to Canada, and never after 
during his lifetime, nor his heirs for at least six 
years, ever making the slifihtest pretense to any 
claim in the land, or intimating: that they did not 
feel bound by the rescission; never, up to the pres- 
ent moment, having paid or offered to pay anything, 
nor returned or offered to return the consideration, 
which was carried away to Canada years ago. 

It is erroneous in that the bill should have been 
dismissed, upon the complainants’ own testimony. 


Their first witness, McDonald, testified that 
there was no contract with Moore that he should 
have an interest in the land; that no.deed to Moore 
was executed and delivered. They produce the 
note in court, and admit having had and kept it for 
at least nine years. Mrs. Crawford (one of the com- 
plainants) testifies specifically that when she 
brought the note home and showed it to her hus- 
band, he asked no questions, nor did she, he only 
sald casually “‘put it by’’, and she put it away in the 
drawer with their papers, and it remained in their 
possession until she gave her testimony on the 23d 
day of July, 1885. 


It is erroneous in that it decides that when Me- 
Kay and McDonald were the absolute owners in 
fee simple of the land in question, and voluntarily 
conveyed the land to Helen Moore. at a time when 
the land was absolutely free of any equities in behalf 
of any one; that such absolute estate so conveyed 
to her she cannot hold, because it was conveyed in 
part at the suggestion of Nat. D. Moore, who, with- 


out right, title or interest in the land. had previous- 
ly given adeed to Monroe of the same land. 

[t is erroneous, in that it holds and decides that 
an absolute stranger to the title of a pareel of land 
can create « trust therein, and deprive the absolute 
owners of the nght of conveying a complete title to 
a third person, at least when such conveyance is 
made at the solicitation or request of such stranger 
to the title. 

[tis erroneous in that it holds, substantially, 
that where «a person takes such decided steps 
toward the abandonment of a contract, that he re- 
covers the whole consideration, and then dies, that 
his heirs inherit the right to set aside his acts, and 
claim rights in real estate, wholly inconsistent 
threwith; and further, that such heirs are im a posi- 
tion, In equity, to claim that the acquiescence of 
the other party to such abandonment, and his acts 
in conformity thereto, would be such a fraud upon 
the partv so abandoning the sale, as entitles such 
heirs to return the original consideration, and claim 
rights under the original contract of sale, after the 
lapse of nearly six years from the time of such 


abandonment. 


THE PROOFS DO NOT SUSTAIN THE BILL. 


The bill alleges (Rec. pp. 2 and 3): 

Ist. That on the 19th of October, 1875, Nat. 
D. Moore, “in consideration of the sum of treo hund 
red and fifty dollars paid to him” by John Monroe 
(who died in August, 1879, leaving complainants as 


his sole heirs-at-law), executed, acknowledged and 
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delivered to said John Monroe a warranty deed of 
the undivided one-sixth interest, in the northeast 
quarter of section 16, in township 47 north, of range 
46 west, in the county of Ontonagon; 

2nd. “That on or about January 26th, 1875, 
James H. McDonald and John McKay became the 
owners in fee simple of the whole of said northeast 
quarter of section sixteen, holding the entire legal 
title thereto, but holding an undivided one-third 
thereof in trust for the said Nat. D. Moore, by an 
arrangement between the said McDonald and Mc- 
Kay, on the one side, and the said Moore on the 
other side, entered into before or at the time the 
said McDonald and McKay acquired said title”; 

3d. ‘That in order to carry out said trust and to 
vest the legal title of an undivided one-third of said 
lands in said Moore, said McDonald and his wife 
and said McKay, sometime between January, 1875, 
and March, 1881, made, executed, acknowledged and 
delivered a deed of one undivided one-third part of 
the said lands to the said Moore, at his request ;”’ 

4th. That the said Nat. D. Moore and his wife, 
Helen, have suppressed or destroyed the aforesaid 
deed to Nat. D. Moore, and procured a deed to be 
made from McDonald and McKay to Helen Moore 
on or about January 29th, 1881, ‘“‘for the purpose of 
cutting out complainants’ title to the undivided 
one-sixth of said land, and that defendants refuse 
to recognize complainants said title, and deny that 
complainants bave any title.”’ 

Thereupon, complainants pray that Helen Moore 
be compelled to execute and deliver «a warranty 
deed or deeds of the undivided one-sixth of said 
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premises to complainants, in the proportions in 
which they are respectively entitled, as sole heirs 
of said Monroe. 

[tis upon these allegations that complainants 
have come into court. filed their bill and claim re- 
lief. Itis upon these allegations that issue has 
been joined, and proofs taken, and according tothe 
well established rules of equity practice, ‘‘com- 
plainants must stand or fall by the case made by 
the bill.” 

Kelly v. Kelly, 53 Mich. 30. 
2 Dan. Ch. Pi. & Pr., 1037, and cases cited. 
Piatt v. Vattier, 9 Pet. 404. 

We propose, therefore, to examine the proofs in 
reference to each of these allegations respectively, 
'n their order. 

Ist. That portion of the allegation which states 
that Nat. D. Moore’ executed and delivered a 
warranty deed of the land in question to John 
Monroe, is admitted by the answer, but that por- 
tion which states that Monroe paid Moore as a 
consideration therefor the sum of fwo hundred and 
fifty dollars, is not only denied by the answer, but 
conclusively shown by the proofs as incorrect. 

[It appears by the testimony of Moore, Jane 
McKay, John McKay and Wilham D, Melntyre 
(to all which testimony we will more fully refer un- 
der another head of this diseussion,) that Monroe 
gave his own note for $240 of the purchase price of 
the land, and the complainants produce and offer 
in evidence said $240 note, which it is conceded has 
never yet been pail. There is no evidence to the 


contrary in the record. 
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Complainants have made no attempt to amned 
their bill in accordance with the proofs in this re- 
spect, although several years have elapsed since 
said proofs were taken. 

We submit that it is a material allegation which 
they have failed to prove. 


To show its materality, let us suppose that com- 
plainants had set forth the facts in this regard ac- 
cording to the proofs, alleging that Monroe gave 
his note for the purchase price, and that he had 
never paid the note, would it not have been incum- 
bent upon complainants in a court of equity to 
have alleged a tender, or at least made an offer in 
their bill to pay, befere they would have had any 
standing in equity, in accordance with those lead- 
ing principles in equity that ‘He who seeks equity 
must do equity,’ and ‘‘He who comes into equity 
must come with clean hands.’> This is_ fun- 
damental. 

Pomeroy on Contracts, sec. 323. 

2d, That portion of the second allegation of the 
bill which states that in January, 1875, McDonald 
and McKay “became the owners in fee simple of 
the whole of the northeast quarter of said section 
16’ isadmitted by the answer, but that vortion 
which states that they held ‘‘an undivided one-third 
thereof in trust for said Nat. D. Moore, by an ar- 
rangement between. them, is denied by the answer, 
and wholly unsustained by the proofs,”’ 

The only witnesses who testify upon this branch 
of the case, are McDonald, McKay, Moore and 
William D. Melntyre. 
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The first three witnesses named, comprising all 
the parties to the alleged ‘“‘arrangement,’’ each 
deuy any agreement whatever, whereby Moore was 
to have an interest in the land. 

McDonald was the first witness examined on be- 
half of the complainants, and testified that there 
was no contract with Moore of any kind; that 
Moore merely relied upon him (McDonald) to do 
what was right in the matter; that he expected to 
give Moore an interest, but that no interest was 
ever agreed upon or mentioned, 

MeKay and Moore each fully corroborate Me- 
Donald. 

We will quote briefly from the testimony. 

MeDonald testifies (Ree. p. 12) as tollows: 

(). Did you nave an arrangement with him, you 
and Mr. MeKay, in regard to deeding him an inter- 
est for locating the land? A. Well, | ean tell the 
whole circumstances. When he went out, | told 
him if he could see anything that would make his 
eye water to let me know. I don’t know as I ever 
spoke to him about an interest, but 1t was always 
understood, you know, when a man looked up min- 
utes that he should havean interestinit. So when 
he came back he told me to enter such and such 
land. I don’t remember as I said anything about 
anv interest or anything about it, but it was always 


understood. 

(). Well, what interest was he to have in the 
land for locating it and giving you the minutes? 
A. I could not say. 

(). Wasn't it a one-third interest? A. [ could 


not say; I believe not; as a general thing it Is a 
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quarter; there was nothing ever said about what in- 
terest he should have, but he was to have an interest. 
Again, on cross-examination he says (Ree. p. 14): 
(). When was it that Moore explored this land? 
A. It must have been in ‘75, 


Q. You made an arrangement with bim as he 
was going out in the woods looking over land, see- 
ing if he could find anything desirable to enter, did 
you? <A. I didn’t make any arrangement, only just 
what I told you, if he would see anything that 
would make his eye water to let me know. 

(). There was no agreement as to interest then? 
A. No, nothing said, I don’t know as [ ever talked 
to him about interest. | 

(). When he came in and told you to enter the 
the northeast quarter of section 16, what did you 
do? A. I gave him the money and he went to 
Lansing and entered the land, 

(). The land was entered in your name? A, In 
my name and McKay’s. 

(). When he reported this land to you and you 
gave him the money to go and locate the land for 
you and McKay, did you agree to give him any in- 
terest? A. No, sir; not as l remember. I never 
agreed to give lim anything. 

McDonald also says that whatever there was of 
an understanding was between himself and Moore. 

John McKay corroborates this (Ree. p. 25), and 
further says: ‘‘I don’t think we gave Moore any 
memorandum about it then, or at any time; I don’t 
remember us giving him any writing for it.”’ 

Moore also testifies that he never had any con- 
tract in writing for this land (Rec. p. 36) 


The last witness to testify upon this point is 
William D. McIntyre, a brother of Mrs. Crawford, 
one of the vomplainants. 

He undertakes to contradict all three of the 
parties who would be most likely to know all the 
facts, and from their personal interest in the tran- 
saction, most likely to remember. 

‘McIntyre testifies (Rec. p. 56) that he furnished 
all the money for the purchase of the land, contra- 
dicting both MeKay and MeDonald. 

McIntyre further says that “there was an agree- 
ment drawn up between Moore, McDonald and 
McKay” (Ree. p. 57), and that he heard it read and 
suw it signed. 

(). State your recollection as to what the agree- 
ment was? A. That Moore was to have a third 
interest in the property. 

Q. What was done with the paper? A. McDon- 
ald held the paper as far as I can learn. This an- 
swer shows clearly that the witness is not testifying 
from his own personal knowledge. ‘“‘Asfaras I can 
learn,”’ indicates, if he was testifying truthfully, 
that this was his understanding from some infor- 
ination he had received. 

Again, he was asked plainly: ‘““What is your re- 
collection now as to what was done with the paper ?”’ 
He replied: “I think that McDonald held the paper 
after it was signed, but I couldn't be certain 
whether it was Moore or MeDonald.”’ 

This testimony was read over and signed by the 
witness three or four days after it was taken, and 
in the absence of defendants’ counsel (see Rec. p. 
88), but by consent of counsel, and then the wit- 
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ness corrects it by saying ‘‘Moore held the paper.” 
He says: “I must have misunderstood the ques- 
tion.”’ But it will be entirely clear by reading his 
testimony on page 57 of the record, that, he could 
not and did not misunderstand the question. 

But MelIntyre’s testimony on this point was 
clearly, under all rules of evidence, wholly incom- 
petent. It was in direct violation of the rule that 
the contents of a written instrument cannot be 
proved by parol, without either any notice to pro- 
dace the alleged original, without proving its loss 
or destruction, or making any effort to produce it. 

Between six and seven months after the taking 
of this testimony, and at the close of all the testi- 
mony in this cause (Rec. p. 110), a notice to pro- 
duce the alleged agreement was served upon the 
defendants’ counsel, or that ‘“‘parol or secondary 
evidence of the contents of the same” would ‘‘be 
given and used.’’ 

We have referred to this testimony of MelIn- 
tyre’s relative to what was done with the agree- 
ment, and his contradictory statements relating 
thereto, and his uncertainty as to who took cr kept 
the agreement. And on this point Moore swears 
positively (Rec. p. 109) that he then had no such 
contract, and never had one. So that, with the 
uncertain and contradictory testimony of McIntyre 
as to who took the agreement. and the positive 
testimony of Moore that he had not then, and 
never had such an agreement; it cannot be fairly 
claimed that the alleged paper has been traced in- 
to the possession of Moore, by any fair preponder- 
ance of testimony, and especially when McKay, 
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McDonald and Moore each deny any knowledge of 
any such agreement. 

And in any event, we submit, that a notice to 
produce an alleged written agreement, which is 
served more than six months after the incompetent 
testimony is taken, cannot render such incompetent 
testimony, competent. We say therefore, that the 
execution of such agreement was not proven in the 
first place; it was not traced into the possession of 
the defendants; 1t was not shown to be lost or de- 
stroyed; and lastly, the meager proof of its execu- 
tion was introduced without notice to produce the 
written instrument itself. 

His testimony amounts to nothing, as it is not 
only squarely contradicted by McDonald, 
McKay and Moore, upon points concerning which 
they each had at least equal opportunities for 
knowing the facts, but it is unreasonable in itself. 

But beyond all question of its credibility, 1t 1s 
wholly worthless in that it does not set forth any 
contract. All he pretends to state, even of the 
substance of the contract, is ‘‘that Moore was to 
have a third interest in the property.” 

This comprises all the testimony as to the con- 
tents of the agreement. 

Counsel for complainants then asked the witness 
“what the consideration was for his getting this 
third interest,’ and ‘‘who signed the agree- 
ment,’ ete, 

But it cannot be fairly claimed that either of 
those subsequent questions, or the answers thereto, 
related to the contents of the written agreement, 
for the reason that they each just as clearly relate 
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to the witness’ understanding ot matters outside the 
written contract, derived from the conversations 
of the parties, or from the subject matter of the 
transaction, and because neither the questions nor 
answers expressly refer to the contents of the in- 
strument. It would be an exceedingly dangerous 
doctrine to allow such answers to stand as state- 
ments of the contents of a written instrament, by 
inference merely, when it is at least equally recon- 
cilable with the proposition that his answers only 
gave his understanding of the arrangement between 
the parties, and that, too, at a period of more than 
ten years from the time of the alleged transaction. 

If the witness McIntyre were wholly uncon- 
tradicted, his statement of the terms of the con- 
tract would be entirely too indefinite for enforce- 
ment in equity. 

Such an agreement, to be valid and enforceable, 
must be complete in itself, without resort to parol 
evidence. ‘Thisis «an elementary doctrine of the 
courts of equity. 

Pomeroy on contracts, Sec. 145. 

‘“T lay it down as a general proposition,’ says 
Lord Rosslyn, in the case of Lord Walpole v. Lord 
Oxford, 3 Ves. 420, “to which I know no limita- 
tion, that all agreements, in order to be executed 
in this court, must be certain and defined ; secondly 
they must be equal and fair; and thirdly, they 
must be proved in such manner as the law re- 
quires.”’ 

The statement “that Moore was to have a third 
interest in the property” does not constitute any 
contract whatever, which a court of equity would 
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or could enforce. The land at the time referred to 
by the witness belonged to the state of Michigan, 
but the agreement testified to by McIntyre, made 
no provision as to who should furnish the purchase 
money, or who should buy the land, nor in whose 
name or names the title should be taken, nor how 
or when Moore should obtain his one-third interest. 

A much stronger state of facts will be found in 
the case of Webster v. Gray, in 37 Mich. page 37, 
but the court refused to consider the writing 
in that case. which was actually produced in court, 
as a contract. 

That was a case where one Webster agreed to 
do certain exploring work for a quarter interest in 
the land located from his minutes by one Gray. 
The memorandum referring to that part of the 
agreement was as follows: 

‘Also he (Webster) has an undivided one-fourth 
interest in all of the following lands that I may be 
able to reserve at Lansing, to-wit, the minutes of 
which he left with me June 27th, to-wit, about 
1,800 acres, in towns’ as follows: ‘TT’. 14 N., R. 15; 
T.15N., R. 15; T. 16 N., R. 15;”" which paper was 
signed by Gray. 

The court held that the exploring work which 
Webster had done could be readily estimated ac- 
cording to its actual value, and therefore he had 
ample remedy at law, and could not come into a 
court of equity for a speclfic performance. 

The court further intimated that some six years 
having elapsed between the date of the contract 
and filing the bill, the claim had become stale by 


lapse of time. 
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If in that case complainant was not entitled to 
relief, because he had an adequate remedy at law; 
how much less would Moore have been entitled to 
relief in equity. Whatever of exploring he_ had 
done, he did on his own account, and previous to 
any pretended contract; he furnished no part of 
the purchase price; performed no services save go- 
ing to Lansing and obtaining the deed, which 
services could be as easily compensated in money 
damages, as the services rendered in the above case, ° 
and much more easily. 

Again, ifthe written contract was vot sufficiently 
certain for enforcement in that case, what shall be 
sald of the one in the case at bar, as testified to by 
the witness McIntyre, the whole substance of 
which was that Moore was to have-one-third of the 
land. 

We find therefore, from a consideration of the 
proofs in this case, that there is not a particle of 
evidence of any parol agreement whatever, that 
Moore was to have an interest in the land, and that 
what evidence there is of a written agreement 
comes solely from one witness, and he a near rela- 
tive to the complainants, and is contradictory in 
itself, and is contradicted by three fair witnesses, 
two of whom are wholly disinterested parties to this 
cause; and besides, his statement of the agreement 
is too indefinite in its terms for recognition or en- 
forcement in equity. 

It is not pretended that Moore did his explora- 
tory work under any agreement. The entire testi- 
mony upon this point is that given by McDonald, 
who says all there was of any arrangement between 
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them at that time was, that he told Moore when he 
went out in the woods, “if he saw anything that 
made his eye water’’ to let him know. 


Again, if there had been a complete parol con- 
tract, it would have been void under the statute. 

Section 6181 of Howell’s Statates (Michigan) 
provides as follows: 

“Kvery contract for the leasing for a longer 
period than one year, or for the sale of any lands, or 
any interest in lands shall be void, unless the con- 
tract, or some note or memorandum thereof, be in 
writing and signed by the party by whom the lease 
or sale is to be made, or by some person thereunto 
by him lawfully authorized by writing.” (See auth- 
orities cited in note to the above section.) 

Finally, had there been a parol contract partly 
performed, or a valid written contract, by which 
Moore was to have an interest in the land, it was 
absolutely disposed of, and such interest termin- 
ated when Moore went to Lansing, and with money 
furnished by MeKay and McDonald bought the 
land, and voluntarily caused the title to be taken in 
the naines of McKay and McDonald, without hav- 
ing or taking any declaration of trust from them. 

Such would be the ease beyond any doubt, un- 
der the statutes of Michigan. 

Section 5569, How. Stat., provides as follows: 
“When a grant for a valuable consideration shall be 
made to one person, and the consideration thereof 
shall be paid by another, no use or trust shall re- 
sult in favor of the person by whom such payment 
shall be made; but the title shall vest in the person 
named as the alienee in such conveyance, subject 
only to the provisions of the next section.” 
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The next section merely provides that ‘such 
conveyance shall be presumed frauduient as against 
the creditors of the person paying the consideration "’. 

This provision of the statute of Michigan has 
been frequently passed upon by the supreme court 
of the state, and the decisions arevniform. As was 
said by the court in the case of Fisher v. Fobes, 22 
Mich. 454: “The purpose of the statute is to pre- 
clude parties from asserting equitable interests in 
land where they must rest on parol evidence, ™ op- 
position to the written instruments of title which 
have been made with their consent and approval.” 

Section 6179, How. Stat., is as follows: “No 
estate or interest in lands, other than leases for a 
term not exceeding one year, nor any trust or pow - 
er over or concerning lands, or in any manner rela: 
ing thereto, shall hereafter be created, granted, as- 
signed, surrendered or declared, unless by act or 
operation of law, or by a deed or conveyance in 
writing, subscribed by the party creating, granting, 
assigning, surrendering or declaring the same, or by 
some person thereunto by him lawfully authorized 
by writing.”’ 


“The statute covers every case where an inter- 


est in land is divested by act of the party, and ap-- 


plies to surrenders as well as transfers.” 
Whiting v. Butler, 29 Mich. 144. 
T'rask v. Green, 9 Mich. 366. 
Groesbeck v. Seeley, 13 Mich. 345. 
In Bumpus v. Bumpus, the court uses the fol- 
lowing language: 
“The case is one of the purchase of lands by a 
party who causes them to be conveyed to another 
instead of to himself; and in such a_ case, unless the 
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grantee gives back a written declaration of trust, or 
some contract to convey to the purchaser, he has a 
legal right to retain what has been deeded to him. 
There is no implied trust in favor of the purchaser 
(How. Stat., sec. 5569); and as the alleged contract 
does not reach the case, there is therefore no basis 
for the bill.” | 

Bumpus v. Bumpus, 58 Mich., 346. 


“No such trust arises by implication in this 
state, where a grantor makes a voluntary convey- 
ance, or procures one to be made to another person.”’ 

Palmer v. Sterling, 41 Mien. 221. 
Weare v. Linnell, 29 Mich. 224. 
Garfield v. Hatmaker, 15 N. Y. 475. 
Everett v. Everett, 48 N. Y. 218. 
Stebbins v. Morris, 23 Fed. Rep. 300. 

No one could question Moore's right in making 
the purchase, to take the title in McKay and Mce- 
Donald, because no one else, at least, had any in- 
terest to becut off. This was nearly nine months 
before he gave his deed to Monroe. 

The allegation, therefore, that McKay and Me- 
Donald held an one-third part of said northeast 
quarter of section sixteen in trust for Moore, by 
some arrangement between them, is not only not 
sustained by the proofs, but on the contrary, is 
wholly disproved. 

3d. The next allegation of the bill, in order, 1s, 
“That in order to carry out said trust and vest the 
legal title’’ in Moore, McKay and McDonald exe- 
cuted and delivered a deed to Moore, at his request. 

The testimony is positive and wholly uncontra- 
dicted that no such deed was ever delivered. There 
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is testimony that a deed of some kind (the contents 
. of which were not attempted to be proved) was par- 
tially executed and signed by McKay. Whether 
signed by McDonald or not is uncertain, and there 
is no evidence that it was. At all events, it was 
left with the notary and express orders were given 
that it should not be delivered without further in- 
structions, which were never given, and the notary 
claims the deed was lost. (See McDonald’s testi- 
mony, p. 183, McKay’s, p. 23, and Moore’s, p. 36, of 
record.) 

4th. The last allegation of the bill, that Moore 
or his wife suppressed or destroyed the alleged deed 
from McKay and McDonald to him, for the purpose 
of ‘cutting out” the legal title of compla‘nants, 1s 
wholly dependent upon the 3d allegation, that there 
was, in fact, such a deed executed and delivered to 
Moore. 


If there never was such a deed in existence, as 
conclusively appears trom the proofs, of course 
there was none to besuppressed or destroyed. Be- 
sides, there is not a syllable of testimony from any 
source that Moore or his wife ever saw or knew of 
the existence of any such deed. 


We say, therefore, that under the proofs in this 
case, the complainants have not merely failed to 
establish, by a preponderance of evidence, any one 
of the four material allegations in their bill, but 
have failed to furnish any evidence tending even to 
support them. 


Indeed, the court below had no difficulty in ar- 
riving at the same conclusion on all the facts touch- 
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ing each of the aforesaid material allegations of the 
bill. 

The court finds (Rec. p. 134) that the so-called 
“arrangements” by which Moore was to have an 
one-third interest in the lands, ‘‘was so loose and 
indefinite in its terms, that, aside from any objec- 
tion resting on the statute of frauds, it would ‘not 
have warranted a decree for specific performance.” 

The court finds that: “The arrangement was 
altogether oral.”’ 

That “there seems to have been nothing more 
than a mutual understanding that McDonald and 
McKay would do “what was right’.”’ 

‘That the consideration for the deed was $250, 
“of which Monroe paid $10 in cash, and for the 
residue gave his promissory note to Mr. Moore, 
payable one year after its date.” 

Such an utter failure .to establish by the proots 
the material allegations of a bill, we venture to say, 
has rarely if ever, come before this court. 

Strike out these unsustained allegations and 
there is nothing left in the bill, upon which to 
predicate relief. 

Again, all the testimony relative to any oral un- 
derstanding between Moore, McDonald and McKay, 
being wholly inadmissable under the statute, should 
be considered as stricken out of the record. 

It would seem as though the defendants, in ac- 
cordance with the ordinary rules of equity practice 
and pleading, might unhesitatingly leave the dis- 
cussion of this case, at this point, with the absolute 
assurance that the complainants’ bill would be dis- 


missed. 
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But the fact that the learned judge who heard 
the case in the court below, found it possible to 
render a decree in favor the complainants, after 
having found that they had utterly failed to prove 
-a single allegation of their bill, induces us, consid- 
ering the importance of the case, to examine the 
new position, to which complainants have shifted 
since filing their bill. 
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Their position now, is this: that Moore, having 
given a warranty deed of the land to Monroe, it was 
a fraud upon his part in afterwards consenting or 
requesting that McKay and McDonald should con- 
vey the land to Helen Moore, 

And they argue, that notwithstanding Moore 
had no legal or equitable interest in the land, and 


that McKay and McDonald held the land absolute-- 


ly in fee simple, free of any equities of any kind or 
nature, by reason of such fraud upon the part of 
Moore in not taking title himself, instead of allow- 
ing it to pass by his consent or request, to his wife, 
Helen, a constructive trust was created, whereby 
Helen Moore became the mere trustee of the legal 
title, and complainants became the equitable own- 
ers and beneficiaries under said trust. 

The bare statement of the proposition ought, it 
seems to us, to be a sufficient answer in a court of 
equity, nevertheless we propose to examine it some- 
what fully. 
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We shall assume at the outset, the following 
premises as settled beyond question, under the 
proofs in this case, | 

1. That in January, 1875, McDonald and McKay, 
by a purchase from the state of Michigan with their 
own moneys, became the absolute owners in fee 
simple of the land in question, subject to no equities 
to anyone, and that their title so continued until 
they parted with it to Helen Moore. 

2. That Moore never had any enforcible con- 
tract for an interest in the land, and therefore never 
acquired any equitable estate or interest therein. 

3. That Moore, having no possible estate or in- 
terest in the land, he therefore could convey none 
to Monroe by his deed, and none descended to Mon- 
roe’s heirs. 

4. That McDonald and McKay, being at all 
times the absolute owners of the land, had the un- 
questioned legal right to convey the same to whom- 
soever they wished, regardless of Moore or Munroe, 
and that their grantee would take as perfect a title 
as they had to convey. 

If complainants are entitled to a conveyance of 
this land, it must be by virtue of some equitable 
principles. ‘T'he laws relative to the transfer of title 
to lands are fixed and well understood. and it is of 
the greatest importance that this should be so. 

So, also, “There are certain principles upon 
which courts of equity act, which are very well set- 
tled. The cases which occur are various but they 
are decided on fixed principles. Courts of equity 
have, in this respect, no more discretionary power 
then courts of common law. They decide new 
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cases as they arise, by the principles upon whicb 
former cases have been decided, and may thus illus- 
trate or enlarge the operation of these principles, 
but the principles are as fixed and. certain as the 
principles on which the courts of common law 
proceed.” 
Lord Redesdale in Bond v. Hopkins, 1 Sch. 
and Lef. 413, 429. 
1 Pom. Kq. Juris. p. 49. 


When complainants ask for the legal estate in a 
court of equity, they must first show that they have 
the equitable estate. 

‘‘An equitable estaze, in its very conception and 
as a fact, requires the simultaneous existence of two 
estates or ownerships in the same subject matter, 
the one legal, vested in one person and recognized 
only by courts of law; the second equitable, vested 
im another person, and recognized only by courts of 
equity.’ 

1 Pom. Kq. sec. 147, 

When and how did complainants acquire the 
equitable estate in this land, that they now ask for 
the legal estate ? 

That they had no estate or interest in said land 
down to the time of conveyance te Helen Moore 
must be conceded. In fact, it is the complainants’ 
answer to the charge of laches, thats Moore had no 
interest in the land, and therefore Monroe aeguir- 
ed none, and hence never being in a condition to 
enforce specific performance, Monroe was not guilty 
of laches, so long as the absolute title remained in 
McKay and MeDonald. 


Complainants’ claim, as now made, is based upon 
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the conveyance to Helen Moore. 


title to the land. 


ried out, is an assumption not warranted by the 


proofs. 


standing was based upon any agreement upon the 
part of Moore to settle up some old matters and in- 
debtedness to McDonald and McKay. 
the proof is positive that they would not convey to 
Moore, or to Helen Moore, until, at least, certain 
old matters, wholly distinct from this transaction, 
were satisfactorily arranged. What these outside 
matters amounted to, the evidence does not fully 
disclose, but MeDonald’s claims were for a pony 
sold Moore, for money lent and other things. (Rec. 
». 33). In any event, however, the original indefinite 
mutual understanding was not carried out of itself, 
but other matters of a considerable amount were sub- 
sequently required to be adjusted, without which 
MeDonald refused to convey. 
original undersanding was never carried out. 

And finally, when a conveyance was made to 
Helen Moore, it was as much at the suggestion of 
the grantors’ as at Moore’s, they knowing all the 
circumstances (Rec. p. 53). John McKay especi- 
ally expressed bis opinion to Mrs. Monroe regarding 
her dishonest attempt to claim the land after the 


They claim that 
such conveyance was made to her for the purpose 
of carrying out the alleged original oral arrange- 
ment, by which Moore was to have an interest in 
the land, and that Moore aided in procuring the 
conveyance to his wife, and that this was such a 
fraud on the complainants as will give them the 


But all the talk about the origi- 
nal indefinite “mutual understanding’ 


There is no evidence that such 
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contract had been rescinded and Monroe had got 
back his note (Rec. p. 25). 

If the parol contract sought to be proven would 
be insufficient to establish a trust which could’ be 
specifically enforced, then such parol contract is 
quite too insufficient to be used as a basis to sup- 
port an allegation of fraud, because not carried out 
or carried out in some other way than originally 
proposed. 

It seems to us an extremely absurd proposition, 
that a parol contract, void under the statute, and 
not admissible in evyidencein any suit brought by 
the vendee against the vendors for its enforcement, 
can, nevertheless, be introduced and. used in be- 
half of a grantee of such vendee—a mere assignee 
of the vendee’s rights—upon the alleged ground 
that a subsequent conveyance of the property to a 
third party was a fraud upon the rights of said 
assignee, who had no rights. 

We submit, that the contract being void at its 
inception under the statute, as between the parties, 
and so remaining up to the conveyance to a third 
party: and the original vendee in such void contract 
never having acquired any legal or equitable interest 
therein to the present time, the assignee of such 
vendee can have no interest. The contract being 
void, it is equivalent to saying there was no con- 
tract. 

In this case it is sought by complainants to avail 
themselves of a void contract; not only void under 
the statute, but void as being incomplete and in- 
sufficient in its terms for enforcement, which is 
equivalent to saying there was no contract—to 
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raise a constructive trust in their favor, because 
such contract is not carried out in the manner de- 
sired by them, alleging that it was an equitable 
fraud upon them—not a fraud between the gran- 
tors and grantee in the conveyance, but a fraud 
committed by a person having no legal or equitable 
interest in said land, because he requested such a 
conveyance to be made—that his influence in 
bringing about such conveyance makes it a fraud 
upon the part of such grantee to become the recipi- 
ent of a voluntary conveyance from the absolute 
owners, who voluntarily conveyed without any 
fraud or imposition being practiced upon them, or 
upon any other person having any rights or in- 
terest. thepein. 

Complainants claim that their rights arise under 
the execution of the void contract; that although 
its execution was wholly voluntary, and they had 
no right or standing in equity to ask that it be 
executed in any other manner, or indeed to be 
executed at all, yet such voluntary execution,‘ by 
some unexplainable principle of equity, was a 
fraud upon their rights, which they did not possess, 
because it was not so executed that they would 
have acquired rights; that, because this convey- 
ance was not made in a manner, which no one had 
any equitable right to insist upon, and which no 
one could have compelled, they therefore acquired 
the same rights because it was not so executed, 
which they would have acquired had they been 
possessed of the equitable right to have compelled 
such conveyance. Their equitable right to the land 
is bused upon the fact that they had no right, and 
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that it was a fraud to deprive them of those rights, 
In other words, the land has proven valuable, and 
they want it, rights or no rights. 


“The exact limit of all the adjudged cases, -is 
confined to cases where the party against whom 
the parol trust is established has prevented the 
grantor, by fraudulent promises, froin adopting 
some other mode of accomplishing his purpose 
which he was about to adopt, and induced him to 
place it in the power of such party to convert the 
property to his own use.” * * * * “It will be 
observed that in all these cases there is something 
more than the mere receipt of the title to real estate, 
with a parol promise to hold it, subject to a trust. 
There is an interferance with the owner of the 
property by means of which he is induced to forego 
the execution by himself of his designs for the 
benefit of a third person, and to leave the execution 
to the party deluding him by a false promise, and 
through such false promise obtaining title to the 
property.” 
some fraud, active or passive, in procuring the deed 
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“There must have been 


‘or devise—the mere breach of a promise to convey 
is not sufficient.”’ “If A voluntarily 
conveys land to B, the latter having taken no 
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measures to procure the conveyance, but accepting 
it, and verbally promises to hold the property in 
trust for C, the case falls within the statute, and 
chancery will not enforce the promise,”’ 

Lantry v. Lantry, 51 Ill. 458, 

Brown on Frauds, Sees. 94, 95, 437. 

Walker v. Hill, 21 N. J. Eq. 202, 

Perry on Trusts, sec. 181. 
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Hoge v. Hoge, 1 Watts, 213. 
2 Pomeroy’s Eq, Juris, sec. 1C ‘4. 

So, in this case, if Mrs. Moore, without having 
herself taken any steps to secure the convey: 1¢e, 
had aceepted the title, verbally promising to hold 
it for Moore, the case would fall within the statute, 
and the promise be absolutely void (p. 19). 

Moore could have said to McKay and McDonald, 
“You keep the land, and you can do as much for 
me sometime.’ Would the complainants claim in 
such case that they could obtain the title from 
McKay and McDonald? And yet, if they base 
their claim to relief upon the fraud of Moore, would 
not the fraud be as great in this case as when he 
said “convey to my wife?’’ If iswas the fraud of 
Moore which raised a constructive trust in favor of 
complainants, why would it not affect the title in 
McKay and MeDonald’s hands, with full notice, as 
well as ™ the hands of his wife? 

[t was no more a fraud upon the part of Moore, 
than it would have been to have refused to pay his 
promissory note, or carry out any other civ.l con- 
tract; the deed was but a civil contract, and in 
equity it is only considered as an agreement 
to convey the legal title when he should there 
after acquire it. He cannot be compelled to 
obtain title, It is only when he has acquired the 
legal title that he can be estopped at law, or re- 
quired to convey in equity. The grantee has no 
equities in the land, and has no equities im the 
money used to purchase the land, and so long as he 
does not obtain the legal title, or an enforceable 
right to the legal title, the land cannot be reached 
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through his warranty deed. He has no interest m 
the land after the conveyance more than before. 
While creditors might, if they could trace lis 
money into the land, reach it in the hands of a 
purchaser with notice, it would be because the 
purcliase money was really a trust fund belonging 
to the creditors, and they simply follow the fund 
into the real estate. 

We insist that no amount of fraud upon the 
part of Moore could have the effect to. ineumber 
the title in the hands of McKay and McDonald, who 
were the sole absolute owners in Tee, and there be- 
ing no trust impressed upon the lands while they 
held the title, Moore occupied no position toward 
the land, nor had any interest therein, whereby it 
was in his power to impress any trust upon the 
lend, or charge it with any equities, or prevent 
McKay and McDonald from transferring to their 
grantee just as complete and perfect a title as they 
themselves possessed. 

[t would be a strange and new doctrine indeed, 
if a person who held a perfect title to a piece of 
land could be deprived thereof by the fraud of a 
third person, who had no estate or interest therein, 
or be deprived of the right of conveying to whom- 
soever he pleased. 

As is said in 1 Wash. on Real Prop., p. 67, ‘One 
of the most important incidents to a fee simple 
estate, is the right of free and unlimited alienation.” 

But it is said that if Mrs. Moore had bought the 
land without the consent of her husband, although 
with fall notice of all facts, her title would have 
been absolute. (Peckham v. Balch, 49 Mich., 149). 
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Yet itis claimed, that, inasmuch as she took the 
title at the request of her husband, that amounted 
to carrying out the original void parol understand- 
ing, and having been carried out, the same would 


be valid. 
If the original understanding was earried out by 


that transfer, then that must have been a part of 
the original understanding, and, if so, no fault can 
be found therewith, because it would be according 
to agreement. 

But complainants figure this matter down to a 
fine point and say that the original arrangement 
was a/most carried out, and that right here is where 
the fraud of Moore comes in, which lays the foun- 
dation of their claim for relief. 

That Moore induced MeKay and McDonald to 
carry out an indefinite understanding, which was 
absolutely void at law and equity, and in which no 
one had any equities or equitable interest in a dif- 
ferent way, and not according to said original void 
understanding or agreement. 

That while neither Moore nor the complainants 
had any right in equity to insist that it should be 
carried out in any different method, or, 1n fact, 
no right to insist that it should be carried out at 
all, because they, neither of them, had any equities 
in the property conveyed, yet, because McKay and 
MeDonald conveyed to Mrs. Moore at Moore’s re- 
quest voluntarily, when under no obligations to 
convey to any one,and thereby transferred proper- 
ty in which neither complainants nor Moore had 
uny interest, that by reason thereof, a constructive 
trust arose, and Mrs. Moore hal no rights in the 
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property. That the carrying out of the void parol 
contract in any other manner than first agreed up- 
on is a fraud upon the rights of complainants, who 
never had any rights to be defranded of, who had 
no standing in equity to have the agreement car- 
ried out in any way. And yet this is the whole 
basis of the claim for relief in this case. But no 
frand of Moore could give complainants a title 
which they did not previously possess. 

As was said in Glass v. Hulbert, 103 Mass, 37 
and 38, “While it is true that fraud may vitiate a 
writing which is tainted with it, and may destroy a 
title acquired by its means, it has no creative force. 
It will not confer a title.” 

Again, a fraud to be actionable, must defraud 
some one—must deprive them of some rights. But 
when it is conceded that Monroe had no rights, no 
equities in the land of any kind or nature, how can 
it be said that he is defrauded by a conveyance of 
the land to Mrs. Moore? He had no nght in the 
land; the owners had the unquestioned right to 
convey to whomsoever they wished. Hence Mon- 
roe was not defrauded of any rights in the land. 

See Bigelow on Law of Frauds, p. 13, © 1, 

A person must be defrauded of legal rights be- 
fore he can be heard to complain in the courts. 

If it were a fraud upon the part of Moore, it 
could only be shown by first proving some agree- 
ment whereby the land was to be conveyed to him. 
This, we have shown has not been done. Bat com- 
plainants nevertheless rely upon the alleged agree- 
ment, which was void, and then charge fraud be- 
sause not executed as they would have desired. 
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‘To prove the fraud by the agreement, and 
then give effect to the agreement on the ground of 
fraud, is obviously reasoning in a vicious circle.”’ 

L.. Cases in Eq. vol. 2, 1, p. 556. 

“A contract void under the statute of frauds isa 

mere nullity and cannot be used for any purpose.” 
Scott v. Bush, 26 Mich. 421. 
Raub v. Smith, 61 Mich. 543. - 
Gloss v. Hulbert, 102 Mass. 24. 

‘*A contract void by the statute of frauds cannot 
be enforced directly or collaterally.”’. 

Dung v. Parker, 52 N. Y. 494. 
Dumphey v. Ryan, 116 U.S. 491. 

[If the proof of such a contract is essential to 
maintain the dction, whatever its form, there can 
be no recovery. Jd. 

In Glass v. Hulbert, (cited ante) it was distinet- 
ly held in a very elaborate opinion, that the rule 
that “the conveyance of land cannot be decreed in 
equity by reason merely of an oral agreement there- 
for’, ‘‘applies as well to the enforcement of such an 
agreement by way of rectifying a deed, asto a di- 
rect suit for its specifle performance.”’ (p. 43). 

This is in conformity to the foregoing decisions, 
that such a contract, void under the statute, can- 
not be enforced directly or collaterally. 

To rectify the conveyance in the case referred 
to, through the evidence of a void parol contract, 
would have been to enforce that void coutract to that 
extent, and to recognize it as valid for that purpose. 

So in the case at bar, if there had been a com- 
plete parol contract, but void under the statute, 
and had the conveyance to Helen Moore been made 
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in consequence thereof, for, the court.to decree-that 
under such void contract the conveyance ought,to 
have been made.to Nat. D. Moore instead of Helen, 
and thereupon decree that she convey to complain- 
ants, is. tantamount.to enforcing a void contract in 
a different method from which the parties have ex- 
ecuted their mere honorable obligation, and sach 
decree must be founded upon the terms of the alleg- 
ed void parol contract, although its terms were not 
admissible in evidence for any purpose: and this 
case stands to-day in the eye of a court of equity, 
just the same as though this inadmissible and in- 
competent evidence of a paro! contract was strick- 
en wholly from the record. It was incompetent 
for any purpose. 

It is, however, quite incorrect and misleading to 
speak of the void parol contract in this case. ‘T'he 
fact is, as found by the court, there was no contract 
whatever, nothing but an indefinite understanding, 
“that McKay and McDonald would do what was 
right in the matter.’’ When, therefore, complain- 
ants speak about the original contract being carried 
out, it is incorrect. There was nothing which a 
court of law or equity would or could recognize as 
rising to the dignity of acontract, All evidence up- 
on the subject of this indefinite understanding was, 
of course, incompetent. With that stricken out 
from all consideration in the case, as it must be, 
there is nothing left upon which to construct this 
fine spun theory of the carrying out of the original 
understanding. 

It is quite too common, because testimony is 
taken and forms a part of the record (as all testi- 
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mony offered must: be taken in equity), to consider 
it, regardless of its inadmissability and incom- 
petency. 

Here is where the court below was evidently 
misled, 

He first finds, as a matter of fact, that there was 
no contract, which could have been enforced, even 
regardless of the statute of frauds, and then later 
on speaks of MeKay and McDonald waiving the 
statute of frauds, by conveying to Mrs. Moore. 

He seemed to have the impression that because 
McKay and McDonald conveyed to Mrs Moore, be- 
‘ause of the indefinite “mutual understanding that 
McKay and McDonald would do what was right,”’ 
that was a waiver of the statute, and made. the 
“mutual understanding” a valid contract, 

This is wholly incorrect. The volantary execu- 
tion of the deed is valid and binding, bat the void 
contract, if there had been one, is still void for all. 
purposes, If parties see fit to execute a void con- 
tract, the courts will recognize such voluntary ex- 
ecution, as executed, but the contract is still as a 
contract, void for all purposes, and inadmissible in 
evidence. 

In accordance with this doctrine it has been 
held, that where a contract, void under the statute, 
has been executed upon one side, and the other 
party has received and accepted the money, prop- 
erty, services or benefit resulting to him from such 
performance, an action will lie against him for the 
value thereof, not upon the contract, as that is void 
for every purpose, but upon the common counts in 
assuinpsit. 
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Scott v. Bush, 26 Mich. 418. 
Sutton v. Rowley, 44 Mich. 112. 
Liddle v. Needham, 39 Mich. 147, 

If it is the execution of the contract which makes 
it valid, it must be valid as executed; it could not 
be enforced in equity at all, and hence, in whatever 
method it is carried out it must stand, as courts of 
equity never undertake to compel a person to exe- 
cute a purely voluntary contract in any other or 
different way from which he has seen fit, as a mere 
matter of honor, to execute it. In other words, 
there is nothing for a court to lay hold of in a 
purely voluntary matter, and the court therefore 
always leaves the parties where they have placed | 
themselves, whether executed or unexecuted. And 
the court has no authority or jurisdiction to require 
a person to execute a purely voluntary matter in a - 
different way than he intended, by changing the 
direction of the title after conveyance, which would 
amount to the same thing, in effect, as though 
originally compelled to be so carried out, and would 
amount to saying to a person something like the 
following: 

“While this court cannot compel you to carry 
out your void parol agreement, and while you may 
do just as you please in the matter, yet if you do 
voluntarily convey the property in question, this 
court will put the title where you could not have 
been compelled to have placed it and will take it 
away from your grantee, to whom you had an abso- 
lute and unqualified right to convey, just exactly 
as you did.”’ 

So, if a person under no other obligation than 
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« purely moral one, should convey a tenth part in- 
stead of carrying out the full extent of the moral 
obligation, no court would think of compelling him 
to convey the other nine-tenths, because there 
would be no legal or equitable obligation to do so; 
and so if he should convey to John Doe instead of 
Richard Roe, the court would be equally powerless 
to-change the conveyance or benefaction, or inter- 
fere with the conveyance as made. 

Because the nght to interfere with it must be 
based upon some contract relation, enforcible in 
equity, whereby equities have been attached to the 
property conveyed, or been impressed thereon, or 
eles it must arise in consequence of the violation of 
some fiduciary relation or trust, recognized by a court 
of equity, existing between the parties either legally 
or equitably interested in the title to the property 
at the time of the transfer. 

But in this case the grantors held the absolute 
title in fee, and could convey to whomsoever they 
desired. With such a title they conveyed to Mrs. 
Moore voluntarily, with the full notice and know- 
ledge of all the facts, without being imposed upon 
or deceived, with no equities outstanding and with 
no contract obligations resting upon Mrs, Moore at 
the time; and under such circumstances it is the 
universal rule touching the transfer of real estate, 
that the grantee takes a full and perfect title in fee. 

And so in Dung y. Parker (vited ante) the court 
say: ‘He cannot say he was defrauded and make 
that the substantive ground of recovery, because 
he had no right to rely upon a contract which, 
when made, the law declared to be void.” 
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“The plaintiff is compelled to make the void con- 
tract a part of his case in any form of action he 
may bring, and the statute stands as a barrier.”’ 

“Tt cannot be enforced, directly or indirectly, 
The plain intent of the statute is that no person 
shall be subjected to any liability upon such an 
agreement.”’ 

If there had been therefore, an actual agree- 
ment, but void under the statute, whereby Moore 
was to have an interest in the land, and in pursnu- 
ance of that agreement a conveyance had been 
made to Helen Moore voluntarily, no court coull 
disturb the title, where the remedy must be neces- 
sarily based upon the existence of such void con- 
tract. 

Judge Campbell says, in Scott v, Bush, 26 Mich. 
421: ‘*We have held in Chamberlain v. Dow, 10 
Mich. R. 319; Hall v. Soule, 11 Mich. R. 494; 
Holland v. Hoyt, 14 Mich, R. 238; and Grimes v. 
Van Vechten, 20 Mich. R. 410; that a contract void 
under the statute of frauds, is a mere nullity, and 
cannot be used for any purpose whatever.”’ 

‘‘And we cannot conceive of such a thing as a 
contract which cannot be enforeed as a contract, 
and yet can be the foundation of legal obligations 
arising out of nothing else.”’ 

In Kelly v. Kelly, 48 Mich. 48; the court uses 
this language: ‘A contract void under the statute 
of frauds, cannot be used as the foundation of any 
legal or equitable right.”’ | 

Furthermore we say, that there is no principle 
upon which a court of equity would be authorized 
to disturb the title in such case, except in behalf 
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of creditors by virtue of the statute, or in behalf of 
some one having an equitable estate or interest in 
the land, which the grantor had no right to cut off. 


The whole theory, if it can be called a theory, 
under which complainants claim relief, is based up- 
on an alleged constructive trust, no express trust 


being claimed, 


“Constructive trusts arise when the legal title 
to property is obtained by a person in violation, ex- 
press or implied, of some duty owed to the one who 
is equitably entitled, and when the property thus 
obtained is held in hostility to his beneficial rights 
of ownership.” 

2 Pom. Eq., sec. 1044. 


“Whenever property, real or personal, which is 
already impressed with or sulject to a trust of any 
kind, express or by operation of law, Is conveyed 
transferred or devolves from a trustee to a third 
person who is a mere volunteer, or who is a pur- 
chaser with actual or constructive notice of the 
trust, then the rule is universal that such heir, de- 
visee, successor, or other voluntary transferee, or 
such purchaser with notice, acquires and holds the 
property subject to the same trust which before 
existed, and becomes himself a trustee for the 
original beneficiary. *“ * * Itis sufficient that 
he acquires property upon which a trust is in fact 
impressed, and that he is not a bona fide purchaser 
for a Valueble consideration and without notice.” 

2 Pom. Eq., sec. 1048. 


We submit that a court of equity should ex- 
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amine this question just as it stands, under the 
competent evidence in the record. 


First, then, after striking out the unproven alle- 
gations of the bill, we will have left the allegations: 
(a) that Moore gave Monroe a deed of land in 
which he had no title or equitable interest; (b) 
that subsequently the owners of the land volun- 
tarily conveyed the land to Moore’swife. 

This would constitute the entire charge of the 
bill. It would be wholly immaterial whether the 
conveyance to Moore’s wife was with or without 
his consent, if he had no interest. 

Second, striking out the incompetent evidence 
of the void “mutual understanding,” there would 
be left: (a) the fact that Moore gave Monroe a 
deed of the land which he did not own; end (b) 
that the owners subsequently made a voluntary 
conveyance of the Jand to Moore’s wife. Not im 
consequence of any agreement or mutual under- 
standing, because that evidence would be out of 
the case as wholly incompetent, but merely, that 
the absolute owners, of their own volition, without 
any deception or fraud practiced upon them, con- 
veyed the land to Helen Moore. 

We insist that the foregoing comprises all there 
is actually presented to this court, upon which 
complainants ask a decree that the land be convey- 
ed to them. 

“It is a rule that the holder of a good title 
clothes his grantee with the rights, and conveys to 
him the same title, which he himself holds.” 

East v. Pugh, 32 N. W. Rep. 310. 

It was therefore held in Peckham v. Balch, 49 
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Mich. 179, that ‘‘The fraud of the defendant Win- 
ter in purchasing from Mrs. Balch, cannot make 
out an otherwise defective case for the complainant. 
If he could not have enforced specific performance as 
against Mrs. Balch, neither can he against her fraud- 
ulent qrantee.”’ 

See also Hutchins v. Hutchins, 7 Hill (N.Y.) 104. 
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THE SALE BY Moore to MONROE OF THE LAND IN 
QUESTION WAS RESCINDED BY MUTUAL CONSENT. We 
have already seen from the evidence that Moore 
had no title or interest in the land when he gave 
his deed to Monroe, and therefore no interest pass- 
ed by hisdeed. The most favorable view in which 
it can be considered in behalf of complainants (bat 
the correctness of which we do uot concede) is 
that while it was a deed in form, it was 
in fact, and can only be treated in a court of 
equity, as a contract to convey, and this contract 
to convey can only be enforced, if at all, after the 
grantor shall obtain the title. Because it is only 
upon the theory that the grantor has obtained the 
title, which he has the power to convey, and which 
he is equitably bound to convey, that there is any 


foundation for relief to the vendee in equity. 
Considering the conveyance from Moore, 


then, in this view of the ease, a contract 
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amine this question just as it stands, under the 
competent evidence in the record. 

First, then, after striking out the unproven alle- 
gations of the bill, we will have left the allegations: 
(a) that Moore gave Monroe a deed of land in 
which he had no title or equitable interest; (b) 
that subsequently the owners of the land volun- 
tarily conveyed the land to Moore’swife. 

This would constitute the entire charge of the 
bill. It would be wholly immaterial whether the 
conveyance to Moore’s wife was with or without 
his consent, if he had no interest. 

Second, striking out the incompetent evidence 
there would 
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of the void “‘mutual understanding, 
be left: (a) the fact that Moore gave Monroe a 
deed of the land which he did not own; end (b) 
that the owners subsequently made a voluntary 
conveyance of the Jand to Moore’s wife. Not im 
consequence of any agreement or mutual under- 
standing, because that evidence would be out of 
the case as wholly incompetent, but merely, that 
the absolute owners, of their own volition, without 
any deception or fraud practiced upon them, con- 
veyed the land to Helen Moore. | 

We insist that the foregoing comprises all there 
is actually presented to this court, upon which 
complainants ask a decree that the land be convey- 
ed to them. 

“Tt is a rule that the holder of a good title 
clothes his grantee with the rights, and conveys to 
him the same title, which he himself holds.”’ 

East v. Pugh, 32 N. W. Rep. 310. 

It was therefore held in Peckham v. Balch, 49 
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Mich. 179, that ‘The fraud of the defendant Win- 
ter in purchasing from Mrs. Balch, cannot make 
ouf an otherwise defective case for the complainant. 
If he could not have enforced specific performance as 
against Mrs. Balch, neither can he against her fraud- 
ulent qrantee.”’ 

See also Hutchins v. Hutchins, 7 Hill (N. Y.) 104. 
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III. 


THE SALE BY Moore To MONROE OF THE LAND IN 
QUESTION WAS RESCINDED BY MUTUAL CONSENT. We 
have already seen from the evidence that Moore 
had no title or interest in the land when he gave 
his deed to Monroe, and therefore no interest pass- 
ed by hisdeed. The most favorable view in which 
it can be considered in behalf of complainants (bat 
the correctness of which we do uot concede) 1s 
that while it was a deed in form, it was 
in fact, and can only be treated in a court of 
equity, as a contract to convey, and this contract 
to convey can only be enforced, if at all, after the 
grantor shall obtain the title. Because it is only 
upon the theory that the grantor has obtained the 
title, which he has the power to convey, and which 
he is equitably bound to convey, that there is any 


foundation for relief to the vendee in equity. 
Considering the conveyance from Moore, 


then, in this view of the case, a_ contract 
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to convey merely, there can be no question 
that the contract may be abandoned or reseinded, the 
same as any other contract. This would not be 
the case if any title had passed by the Moore deed, 
because under our statute title can only pass by 
deed, and will not revert by a mere rescission of 
contract. The written contract, then, between 
Moore and Monroe, we claim was abandoned, or 
rescinded ‘by the parties. That this could be done 
by parol there 1s no question. 

Where a party having a written contract for 
sule of a piece land, said ‘the did not want the land 
and le would as lief Appleby should have it as any 
other person,” held that that was an abandonment 
and a bar to specific performance. 

King v. Morforford, 1 Sax. N. J. Eq. 274. 


“Equity will not enforce a written agreement 
for sale of land which has been abandoned by parol, 
by the party seeking performance. ”’ 

Mazfield v. Terry, 4 Del. Ch. 618. 


In the summer of 1876, Mrs. Monroe went to 
Hancock where her sister, Jane McKay, was resid- 
ing, and said that her husband had sent her up.there 
to get his note. ‘This was the $240 note which 
Monroe gave Moore, together with $10 in cash as 
the purchase price of the land. Mrs. McKay was 
merely a custodian of the note, and at first objected 
to giving it to her sister, but her sister’s tears. 
coupled with the statement that Moore had no title 
to the land, and that it was probably worthless any- 
way, finally induced Mrs. McKay, after consulting 
with her husband, to give up the note. ‘‘Mrs. Mon- 
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roe then claimed, now that she had got the note, 
they were square and Mr. Moore could keep his 
land.”” See Jane McKay's testimony, Rec. pp. 27 
and 28 and John McKay’s, p. 35. 

John Mckay testifies that Mrs. Monroe said her 
husband had sent herup after the note he had given 
Mr. Moore; that he way very busy at the time and 
couldn't come: that she could go to Calamet and 
make a visit to her father and mother, and carry the 
note back when she went home. Witness then 
gives a detailed statement of the whole occurrence 
(Ree. p. 33), 

Mrs, Monroe, (now Mrs.Crawford,one of the com- 
plainants,) produces the note in court, and If Is 
made an exhibit (Ree. p. 76). She contradicts both 
Jane McKay (her sister) and John McKay, at al- 
most every point of their testimony, and tells a 
strange and unreasonable story (Ree. p. 69.) which 
the court below finds ‘‘manifestly unreliable’ (Ree. 
p. 151). 

She testifies that she did not know what the 
note was given for, nor know of its existence until 
she saw it at McKay's. 

That she took 1t home: that she showed it to 
her husband when she first got home; that her 
husband did not even tell her what it was given for; 
neither did she ask him; that he gave no instruc- 
tions about it, “nothing more than he said to put it 
by.”’ Whereupon she says: ‘I put it in the draw- 
er Where we kept our papers then. 

McDonald testifies (Ree. p. 30) that he had a 
conversation with Monroe in June or July, 1876, in 


which Monroe said he did not want the land, 1t was 
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not worth a cent anyway, and he wouldn't have it. 
That he wanted to get what Moore owed him. 

William D. McIntyre, a brother of Mrs. Monroe, 
testifies (Rec. pp: 83-85) that he was living at his 
father’s in the spring of 1878in the Province of On- 
tario, Canada, when John Monroe and his wife came 
there to live. That while they were there he heard 
it talked over in the family at different times, that 
they had got back the note they had given to 
Moore as part of the purchase price of the land in 
question; that Moore told his father about it; that 
‘the whole family was present’. 

‘Nat. D. Moore testifies (Rec. p. 30.) that in 
August or September, he thinks 1876, Monroe came 
to see him; that in that conversation Monroe sa'd 
he didn’t want the iand. He didn’t th'nk it was of 
any account anyway; that he had. been talking 
with MeDonald and McDonald told him he was not 
sure that Moore would ever have a deed. Moore 
told him that the note he gave him was in the pos- 
session of Mr. or Mrs. McKay. Monroe replied 
that he knew that; that he could get the note from 
them and would send back Moore’s deed: that he 
had not hadit recorded. Moore replied that was 
allright. He waited until Moore got through his 
work at six o'clock, then they went to Negaunee to 
close up the matter. Monroe said: Igave you $150 
to enter the lands, and $10 on the other land. 
(meaning the land that he bought from Moore) and 
he said: “If you give me your note for $160, I 
won't charge you any interest for the time you had 
the money.’ Moore says he did so. 

Some months after that Monroe went to Ishpe- 
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ming and asked Mooreif he could pay him anything. 
Moore informed him that he had been unable to 
work for about three months, owing to an accident 
from an explosion; that he had only been at work 
fora short time and was paying up some debts 
made while he was sick, but if he would take an or- 
der on the Iron Cliff's store for twenty dollars he 
would give him one. Monroe replied that the order 
was just as good to him as the money, as he had to 
buy provisions for his house anyway’ (Rec. p. 38). 
Moore gave him the order. That was'the first pay- 
ment on the $160 note. He promised to give him 
other orders as he could, and did so down to the 
time that Monroe moved away to Canada, leaving 
the note for collection in the hands of a justice of 
the peace at Ishpeming by the name of Hanson. 
Moore made small payments to Hanson, aggrega- 
ting forty or fifty dollars, and subsequently, in the 
summer of 1881, paid the remainder due on the note 
with interest at ten per cent., amounting in all to 
S60, to Mrs. Monroe. 

Did Monroe send his wife for the note? 

If he did that certainly ends the case. Let us 
see. : 

That she said her husband sent her for the note 
is not open to doubt. It is positively testified to by 
John McKay, and by Mrs. Monroe’s sister, Jane 
McKay, both wholly disinterested witnesses. 
The theory that he did send for the note is cer- 
tainly greatly strengthened, if need be, by the fact 
that the note was shown him, and he merely told 
as a matter of course, ex- 
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his wife ‘‘to put it by, 
pressing no surprise, asking no questions, but con- 
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ducting himself in exactly the same way that any 
person would who thoroughly understood the trans- 
action. It is strengthened by the testimony of 
Mrs. Monroe’s brother, William D. Melntyre, who 
testifies that it was talked over repeatedly in their 
family in Canada in the spring of 1878, when Mon- 
roe and his wife were living there, that they had 
got back the note given to Moore for the land. It 
is strengthened by the fact that it was in harmony 
with Monroe’s views as expressed to McDonald, 
that he did not want the land and that he wouldn’t 
have it. It is strengthened by the fact that Mon- 
roe knowingly and voluntarily retained the note 
while he remained in this country, being for a period 
of nearly two years. and then took it with him 
when he removed to Canada, and kept it until his 
death. It 1s strengthened by the fact that Monroe 
had correspondence with John McKay and a _ per- 
sonal interview with McDonald, with reference to 
the matter, and was informed that fhere was noth- 
ing certain about when Moore would have a deed 
to the Jand. Finally, it is strengthened by the tes- 
timony of Moore that there was an express agree- 
ment of rescission, one of the terms of which was 
that Monroe might get the note from McKays. 

We submit, therefore, that the conclusion is 
irresistible that Monroe sent his wife for the note, 
and that she obtained it and gave it to him, and by 
his direction it was put away among their papers. 
When considered in the light of defendants’ proofs, 
that it was delivered up and received as an abandon- 
ment and rescission of the sale of the land, then 
everything seems in harmony, and all the actions 
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of the parties upon either side are consistent and 
natural. It is then fully explained why Monroe 
expressed no surprise at seeing the note in his 
wife’s possession and by him directed to be put away 
among their papers; that no inquiry or demand for 
the note was ever afterwards made by Moore, or any 
other person; that Monroe never became uneasy 
about the title to the land; never afterwards made 
inquiry of McKay or MeDonald as to the prospect 
of Moore perfecting his title; that he never after- 
wards made any move whatever or took any steps 
to perfect his title while he lived, and never offered 
to pay his note to any one. Then, also, is it in full 
harmony with the testimony of Moore, McKay, 
Mrs. McKay and MeDonald; in harmony with the 
unquestioned preponderance of evidence; in harmo- 
ny with the natural course of such transactions, and 
consistent with the defendants’ theory of defense, 
ead the only theory upon which the weight of 
evidence cun be harmonized. It is, indeed, the 
only reasonable theory upon which the evidence of 
complainants can be made consistent and the 
actions of Monroe himself be intelligently explained. 

For more than five years after this rescission and 
the obtaining of the note by Monroe, nothing was 
heard of the note, and no pretense is put forth by 
Monroe or his heirs of any claim or interest in the 
land. In facet, the first we hear of the deed and of 
complainants’ claim under it, after the rescission, 
is in the conversation between Mrs. Crawford and 
John McKay (Rec, pp. 24 and 25). This was in the 
summer of 1881. Mrs. Monroe returned to Canada 
end wrote McKay one or two letters. He rep!ed 
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that he thought she had no right to the property, 
because she had got the note back; and heard 
nothing more from her until after her marriage to 
Crawford, when they both came to McKay's house 
in Hancock. © 

We quote the following from McKay’s testimony. 

“She said Mr, Moore was giving her a bad deal 
on that land interest of hers. I asked her how that 
was, and she allowed he wouldn't give it to her. 
So I told her I didn’t consider she had any nght to 
it, as I wrote her before; that she had got her note 
back and I didn’t consider she had any right to it 
at all. She admitted getting the note back, and 
sald that Mr. Moore had plenty of property without 
this piece and it would serve him right to get beat 
out of it.”’ 

When Moore paid Mrs. Monroe the balance due 
upon his note, she made no claim whatever to the 
land, to him. She gives in her testimony as an ex- 
cuse for saying nothing to Moore (Ree. p. 64) that 
‘McKay said there was a back tax upon the land, 
and he supposed Mr. Moore would look to me for 
my part of the taxes; that McKay said it would be 
time enough to speak of my interest when it would 
be sure the property was proven up as they could 
wish it to.” She pretends that she decided upon 
this through the advice of McKay, but she is 
squarely contradicted by McKay, who says he told 
her she knew she had no claim to the land, as she 
had got the note back and had never: paid a cent 
for it. 

That Monroe obtained the note is certain. 

It is equally certain that it was in conformity to 
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his expressed wish to Me Donald and to Moore; that 
it was obtained by one who occupied the closest of 
confidential relations with him, and who. presum- 
ably, had a common interest with Monroe in the 
matter, and there is no escape from the conelusion 
that he either obtained it in pursuance of his agree- 
ment for reseission, or that he obtained 16 in pursu- 
anee of his own decision to rescind, and it matters 
not which; in either case the sale was rescinded 
and for years afterwards fnlly acquiesced in by 
Moore, who was informed by MeKay of the facet 
that the note had been obtained bv Monroe through 
his wife. 

The intention of a party to waive the perform- 
ance of, or rescind a contract, is to be determined 


by lis lancuage and by his conduct and not by his 


secret understanding. As said by the court in 
Russell v. Miller, 26 Mich, 21, “The acts of the par- 
ties are stronger than their words, even when fresh- 
ly reported.” 

And it should not be forgotten in this case that 
nearly six years elapsed after Monroe obtained lis 
note and rescinded the contract before this bill was 
filed. 

“Any circumstances or course of conduct, from 
whence can be clearly deduced un agreement to 
put an end to the orginal contract, will amount to 
4 rescission of 1. 

Fry on Spee. Perf., 406. 

If the purchaser abandons the contract because 
the vendor has no title or cannot fulfill it, a trust 
CCABCS. 


Perry on Trusts, sec. 251, 
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What other possible conclusion could Moore 
have arrived at, even if he had had no agreement 
of rescission with Monroe, but that Monroe had 
concluded to rescind, when he obtained his note 
from McKay and carried it away with him when he 
went to Canada? 

“Tt is a settled principle that whatever the act- 
ual intention may have been upon the part of a per- 
son to a transaction, if he so conducts himself in 
regard thereto as to lead a reasonable person to be- 
lieve that he understands and assents to the trans- 
action, he is precluded from asserting the contrary 
and is bound.”’ 

Truesdail v. Ward, 24 Mich. 465. 
Peake v. Thomas, 39 Mich. 589. 

See also Fitch v. Conyne, 63 Ill. 83, which was a 
case where the grantor owned the legal title and 
had actually conveyed the same, but subsequently 
the grantee concluded to rescind, to which the 
grantor consented and surrendered up the note 
given for the purchase price. The court held that 
as he had received back his note he was bound in 
equity to re-convey the title. 

‘Nor need the purpose of rescinding be express- 
ly declared by the one party in order to. give the 
other the right of consenting and so zescinding. 
There may be many acts from which the opposite 
party has a right to infer that the purty doing that 
would rescind.” 

2 Parsons on Contracts, 191. 

If Monroe did not send and obtain the note 
under his agreement with Moore for rescission. 
for what purpose did he obtain it? What legal or 
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equitable right would he have had to get back his 
own note and retain if without payment, except 
that he had reseinded the contract of sale? He 
had a right to rescind without any agreement 
with Moore therefor. Moore had given him a deed 
of land he did notown and was unable or had failed 
to obtain title. Monroe’s note therefore was given 
without consideration, and he had a right to its 
return. 

Thus it will be seen that Monroe received back 
the entire consideration for the price of the land, 
all of which, with the exception of ten dollars in 
money, Was represented by the S240 note. The 
S10 paid to Moore, in cash, at the time of the 
purchase, was put into and formed a part of the 
S160 note which Moore gave to Monroe at Ne- 
vaunee, on the meght of their completion of the 
rescission of the sale, a considerable portion of 
which note was paid direct to Monroe in his life- 
time, and the remainder subsequently all paid. 
So that, when these complainants come into the 
court of equity asking for this land, they come with- 
out having paid a solitary penny therefore, and 
without tendering or offering to pay. They come 
with nothing but an old deed of complainant’s, 
from one having no title, seeking and asking a 
court of equity to wrest a valuable piece of pro- 
perty from the lawful owner and bestow it upon 
them without consideration, 

A clearer case of rescission and concerning 
which there is so little conflict of testimony, 1s 
rarely seen. 

‘But inasmuch as the court below found against 
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the fact of rescission, and as the opinion forms a 
part of the record here, we purpose to examine if 
upon this point in connection with the testimony 
and the law applicable thereto. 

The learned judge had no difficulty in finding 
that the entire consideration for the purchase of 
this land had been received back by Monroe and 
that nothing has ever been paid for the land. He 
found it possible, however, to find against the 
rescission of the sale. 

First, by discarding and throwing entirely ont 
of the case all of Moore’s testimony on that point, 
and 

Second, by holding that inasmuch as McKay 
delivered the note to Monroe’s wife, without any 
authoritv from Moore, ‘“‘He (Moore) could not by 
ratification make their surrender, his surrender,, 
because they not only had no authority from him, 
but they did not even profess to act ‘for bim.” 

' First, then, as to the entire rejection of Moore’s 
testimony. 

The court arrives at such a determination after 
first pointing out certain things in the case, which, 
when all combined, the court says “The entire series 
of these transactions has an ugly look, suggesting 
that Moore had no idea of giving up the note, nor 
to pay “Monroe what he owed him, and that the 
story of the agreement of rescission was an after- 
thought, commed when Monroe was in his grave and 
could not deny it.” 

Let us therefore examine this series of arraign- 
ments against Moore’s testimony. 

(a) The court finds that Moore paid nothine di- 
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rect to Monroe on the $160 note. (See opinion, 
Rec. p. 140.) 

(b) That it “matured and was unpaid and 
Monroe left it with a magistrate for collection, to 
whom Moore paid small sums from time to time, 
amounting to about S60. 

(¢c) That he “paid nothing more until the suim- 
mer of 1882 or 1885, when theland had been sufli- 
ciently developed to make its very great value ap- 
parent. 

(1) ‘That Moore, when he-took up the note, 
paid Mrs. Monroe something extra, by way of inter- 
est, although, according to his own testimony, the 
note Was without interest. 

And then the court argues: ‘‘He may have 
thought the situation reasonably safe and yet that 
it Was politic to pay the balance due on the $160 
note, with something extra by way of interest, so 
that Mrs. Mlenroe would return to Canada and leave 
him and Mrs. Moore undisturbed.’ 

The econelusion of the court thereupon is that 
‘The entire series of these transactions has an ugly 
look,’ and therefore Moore’s testimony 1s rejected. 
and the finding is that no agreement of rescission 
was made. 

Now, as a matter of fact, not a single date or 
statement of fact in either of the foregoing  para- 
graphs (a) (b) (¢) and (d) is correct, nor is there a 
word of testimony in the record to support them. 

When Moore made the final payment on the 
note to Mrs. Monroe with ten per cent interest, it 
nmounted to about S60 (Ree. p. 72). 

That this was paid in the summer of IS81 1s posi- 
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tively testified to by both Jane and John Mckay on 
pages 20 and 24 respectively, and no one testifies to 
the contrary. Besides. all the facts in the case 
show that they are not mistaken, It was the sum- 
mer before Mrs. Monroe’s marriage to Crawford, 
and while she was living in Canada. Her marriage 
was in the fall of 1881 (see her testimony Rec. p. 
65). She moved back from Canada to Hancock, 
Mich., ‘‘early in the year 1882” (Rec. p. 70). 

The bill in this ease was filed in February, ISS82, 
and all the testimony is that the note was fully 
paid up the summer before the commencement ol 
suit. Indeed, the court finds that Moore thought 
it politic to pay the note, so that Mrs. Monroe 
would return to Canada and leave him and Mes. 
Moore undisturbed. He finds that “Mrs. Monroe 
was then living in Canada” (Ree. p. 141). While it 
conclusively appears from the evidence and from 
the bill, that Mrs. Monroe was livine in- Michigan 
when the bill was filed, in February, 1882. 

The court therefore was in error when he fixed 
the final payment of the note in the snmmer = of 
1883 or the year before. 

The exact time would be a trivial matter in 
itself, were it not that the court fixes it in the 
summer of 1882 or 1883, and then charges Moore 
with having waited until that time ‘“‘when the land 
had been sufficiently developed to make its very 
great value apparent,”’ while the fact is he made 
the final payment in the summer of 1881, and all 
the testimony is that no such developements were 
made until the spring of 1882. See MeDonald’s 
testimony, p. 32; McKay’s testimony, p. 24; and 
Moore’s testimony, p. 40. 
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jut to show conclusively how: mistaken the 
learned Judge was, and how unjust his criticisms of 
Moore (unknowingly) were, when he says that the 
entire series of these transactions suggest that 
Moore did not intend to pay Monroe, and that he 
had no intention of giving up his note, until the 
creat valie of the property was shown, we refer to 
the fact that the deed to Helen Moore by Me- 
Donald and MeKavy, made with Moore’s consent or 
ncquiescence, Was executed and delivered on the 
l6th day of December, 1880. This was clearly 
before any value had been developed, according to 
all the testimony. 

In fact, it appears by MecKay’s testimony (Ree. 
p. 24) that the outcrop which was supposed to be 
on this section 16, when the land was bought from 
the state, was'found, when the lines were subse- 
quently run, to be in faet on the adjoining section 
I5. He then says, ‘*‘ No good ore was known to be 
on it until the Cambria Company went in to ex- 
plore. I think this will be four years next May.”’ 
That would be May, 1881, when the Cambria 
Company commenced to explore. Witness’ con- 
tinues: ‘Up to that time we had no knowledge of 
any particular value to it.”’ 

(). “When was it sufficiently explored to show 
that it had large value for iron ore?” 

A. ‘This was in March or April 1882 as near as 
[ can recollect.”’ 

“Mrs. Monroe showed me her husband's deed 
from Moore wien she was at my place three years 
ago—three years ago last summer, as near as I can 
remember. She claimed she had a deed for the 
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property and thought she could get It. he 
Cambria Company was then exploring, and 16 was 


reported they had struck ore, but it was not known 


what it amounted to.” 

lt will be seen therefore that no developments 
had been made showing value, and even the out 
crop was known to be on an adjoining section, when 
the deed was made to Helen Moore, but on the con- 
trary when Mrs. Crawford first made her pretended 
claim under the deed, a reported find of ore by the 
exploring company had been made. Itis_ clear, 
therefore, that on the 16th of December, 1880, if not 
before, Mocre certainly had no intention of still 
holding onto the note, afterthe land had been 
deeded to his wife. Moore must have decided then 
upon the execution of the deed to his wife, if never 
before, to acquiese in the rescission by Monroe four 
vears before. 

And yet this was, as we have shown, before any 
value had been developed. 7 

McKay’s testimony is corroborated by MeDon- 
ald and by Moore (Ree. pp. 32 and 40), so that it is 
inaccurate and unjust, to sav that Moore had no 
intention of giving up the note, until after the great 
value of the land had been shown. 

But such a charge will very well apply to the 
complainants, who for five years never hintat a 
claim to the land, nor until it was reported that the 
Cambria company had struck ore, when for the first 
time Mrs, Crawford, the leading complainant here, 
conceived the idea, although personally knowing of 
the fact of recission, of using that old deed to rob 
Helen Moore, and her infant son now surviving her, 
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of this prece of land, because it was known to be 
valuable. 

[tis a bold, dishonest and raseally undertaking 
upon her part, to which she substantially confessed 
in her sister's family at Hancock, when she admit- 
ted she had got back the note, but ‘‘that Moore had 
plenty of property without this piece and it would 
serve him right to get beat out of 16’? (Ree. p. 26). 

Honest John McKay hada sense of justice, 
right and equity, when he told Mrs. Monroe that 
she knew she had got the note back and had no 
right to the property (Ree. p. 25). 

There was nothing in this case on whieh to build 
the charge that Moore did not mntend to five up 
the note, He never said so; never made a claim to 
it in any shape, from the day of the rescission in 
IS76 to the present. He found no fault with its be- 
ing obtained by Monroe, and years after carried 
away Co Canada: there Is nota word from him. not 
an act which tends to give color even to the charge 
of the court against Moore’s integrity or consist- 
ency in this ease, “that he had no disposition to 
give up the note’. How Moore ever could expect 
to hold on to the note, which had been surrendered 
up for more than five years, which had been taken 
out of this country and presumably destroyed, and 
the existence of which he certainly had no knowl- 
edoee. Is“ problet tO US. 

Now, if the whole amount of prineipal and inter- 
terest (at ten per cent.) due onthe note in the sum- 
mer of L381, was S60, and such is the uncontradict- 
ed testimony in the case, then it is a plain calcula- 


tion that there could have been only about S45 un- 
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p: don the note when Monroe died in the summer 
of 1873. 

[t is plain therefore, that at least S115 ol princh 
pal, besides ten per cent interest, was paid by Moore 
on the $160 note during Monroe’s lifetime, and the 
principal part of this must have been paid direct to 
Monroe himself, as Moore pard the justice only 40) 
or $59. while Mrs. Crawford says Moore only paid 
the justice $11, which would leave aimnech larger 
sum, paid to Monroe personally. 

Lastly, the court finds that according to Moor 
‘‘own testimony, the note was without interest. 

Moore testifies (Ree. D). 35) that Monroe said to 
him: “If you give me your note for S160, 1 wont 
charge you any interest for the time you have had 
the money.’’ 

On cross-examination Mr, Moore is asked (Ree. 
yp. 49): 

“ Did vou ever pay that S10 back as an inde- 
pendent sum?” He replied : sp No, sir, 1 did not: 
if was put in the note of S160. He said he would 
not charge any interest,’’ meaning, as he had testi 
fed fully on direct examination, any interest for 
the time he had had the money. No other fair con- 
struction can be placed upon his testimony. Moore 
had had $150 paid him by Monroe with whieh to 
enter some land, which was afterwards found to be 
already entered by some one else, and he had also 
the 10 cash paid him on the purchase of the land 
In question, when he obtained Monroe’s note fer 
S240. And Monroe said to him in their rescission 
agreement, now if you will give me your note for 
the $150 and for the $10, I willnot charge you “any 


O7 


interest forthe time you have had the money,” but 
willmake the note an even S160, and that was the 
amount for which the note was given, showing that 
no Interest was charged for the time Moore had 
the money. Whether the S160 note was pavable 
on demand or not, none of the witnesses can remem- 
ber, and there 1s therefore no evidence when it be- 
came due. There is no pretense by Mrs. Crawford 
that Moore paid her anything more than was owing 
on the note, as figured up at the time. Nor does 
Moore claim to have paid her beyond the amount 
due. There is noevidence as tothe rate of interest 
to the note, save that the presumption is that it 
was the amount as paid by Moore. 

At the time of the payment by Moore, Mrs. 
Monroe was at John MeKay’s and told him (Ree. p. 
24) that sie had “collected the balance of the money 
due from Moore.” She said: ‘Mr, Moore had 
neted very gentlemanly with her, and had patd her 
up all her money with interest.”’ 

Not a word that Moore had paid her interest at 
ten per cent on the note from 1876 te ISS], a period 


of five vears, extra, beyond what the note called for. 


The court finds that only S60 was paid during 
Monroe's life-time and then that Moore paid the 
remaining S100 to Mrs. Monroe with ten per cent 
interest for five years, which would amount to SL50, 
while the truth is, under the evidence, Moore only 


pald Mrs. Monroe S60, including interest, 
We have seen, therefore, 


Ist. That Moore paid more than two-thirds of 
the S160 note during Monroe's life-time, together 
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with ten per cent interest thereon, instead of only 
65) 

24. That he paid the most of that to Monroe 
personally while here, instead of only S40 or po0 to 
the justice after Monroe moved away. 

3d. That he made final payment of the note in’ 
the summer of 1881, instead of Inthe summer. ol 
I882 or 1883. 

4th. That he did not wait until 1882 or 1885, 
when the property was shown to be of very” vreat 
value, but paid in 1881, when no developments 
showiny value had been made. 

Sth. That he did not pay something extra’ by 
way ol interest, to induce Mrs. Monroe to go back 
to Canada and leave bim and bis wife tow ste bed, 
nor Was it paid in 1882 or 1853 (as we have seen) 
after the property had been proven valuable, but at 
a time when no more was known of its value than 
when first located. 

‘The entire series of these transactions therefore. 
if the court had not mistaken the facts, would have 
been wholly devoid of the ‘ugly look, suggesting 
that Moore had no disposition, in Monroe’s lifetime 
to give up the note, nor pay him what he owed him, 
and that the story of rescission was an. after 
thought.” 

On the contrary, the entire series of these tran- 
sactions shows that Moore was a poor man: tliat 
he was seriously injured by an explosion in the 
Cambria mine, and laid up for three months: that 
he then commenced paying Monroe as fast as he 
could; that he paid him at least $60 or $70 person- 


ally, besides the interest: that Monroe moved to 
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Canada, but that Moore kept on paving on the note 
untilhe had paid the justice about $50, besides in- 
ierest, and then madethe final payment in full 
when asked for it by Mrs. Monroe. That he paid 
the note in full with no further knowledge of the 
value of the property in this case than when first 
located; that he did not pay any extra interest to 
Mrs. Monroe, much less any such payment in order 
to keep her from asserting her claim to the land. 

it would be a strange thing indeed for a man of 
even limited sense, to think that by paying what he 
honestly owed on his own promissory note, he 
would deter, or prevent in any way, the holder of 
the note from asserting « claim, if it was honest and 
right, to x piece of valuable land, as the court found 
this to be 1n 1882 or 1883, when he finds that Moore 
paid the note. 

Kveryv single thing, therefore, which the court 
below arrayed against Moore as a reason for dis- 
crediting his testimony, is wholly unsupported by 
the record. 

When the premises fail, the conclusion becomes 
valueless. 

With Moore’s testimony the rescission is com- 
plete. 

But strike out his testimony on that point, and 
the rescission is nevertheless complete. 

Monroe had a rigbt to rescind regardless of 
Moore. When he got back his own note for the 
$240 and took the $160 note of Moore, the reseis- 
sien was complete. 

Nearly all the testimony in this case was taken 
ten years after the sale to Monroe, and nine years 
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after the rescission, and it would be strange if 
technical criticisms of the testimony could not be 
made, so far as each witness is concerned. But we 
submit, that on all the material points, ’but very 
little contradiction is found. There is not a single 
thing that can be pointed out in the entire testi- 
mony, on either side, that is not in full harmony 
with the fact of a rescission of the sale by mutual 
consent. 

‘The case is one of great importance, considering 
the amount involved, and we felt that we onght to 
point out the errors of fact in the opinion of the 
court below, that we might not seem to concede 
his statements correct. Had the court not, by some 
singular inadvertence, been misled as to the facts 
in the record, he would have had no cause to criti- 
cise Moore’s testimony, and could not have failed 
to find the rescission complete. 

The second ground upon which the court de- 
clines to find a rescission, is a legal one of much 
technical nicety to be advanced by a court of equity, 
and one that does not necessarily arise in this case. 
The court says, because Mr. and Mrs. McKay bad 
no authority to surrender the note, that Moore 
‘could not, by ratification, make their surrender 
his’ surrender,” as they did not profess to act for 
him in the transaction. 

Ist. Whether Moore could ratify or not the act 
of the McKays, no court in the world, it seems to 
us, would hold that he might not acquiesce in that 
act, after knowledge of it was brought home to him 
and thereby bind both himself and Monroe to the 
rescission. It was Monroe’s actin getting the note 
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that Moore acquiesced in, and the question of Me- 
Kay's agency does not arise. If authorities were 
necessary, those already cited would be ample. 

2d. When Moore authorized Monroe to get the 
note, in rescission of the contract, it amounted in 
legal effect, to authorizing McKay, if he had it, to 
deliver the note. It was in effect a verbal order on 
McKay for the note. But complainants say that 
Moore thinks it was in August or September of 1876 
when he made the agreement of rescission with 
Monroe, whereas all the testimony shows that Mrs. 
Monroe obtained the note in July of that year. 

To this we reply, first, that if would not be 
strange that witnesses testifying to a transaction 
which occurred nine years before, should disagree 
one or several months coneerning such a matter as 
this; and, second, if it be true, as Moore now thinks 
it was, alter talking with MeKay, that Monroe had 
already obtained the note when they made their 
agreement of rescission, it did not require a ratifi- 
cation of MeKay’s act, as the agent of Moore, to 
make the rescission binding. Moore certainly ac- 
quiesced therein, never having to the present time 
obiected to the obtaining of the note, and never 
having made any:claim thereto, but testifies, that 
he supposed that was a rescission, and an end to 
the sale (Rec. p. 49). 

In any event, when Moore told Monroe it was 
all right for him to get the note and cancel their 
bargain, it is quite immaterial in what capacity Mc- 
Kay, assumed to act in delivering it. Itis not the 
act of McKay with which we have to deal, but the 
act of the party to the rescission; and his act m 
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getting the note under his talk and agreement 
with Moore, binds him to the rescission. 

After Monroe recovered back the entire consid- 
eration, and retained it all these years with the 
consent and acquiescence of Moore, if seems to us 
that itis going a long way for a court of equity to 
now say to the parties, thatalthough they intended 
and supposed the contract of sale to be rescinded 
and had acted for years upon that supposition, that 
it is all a mistake and they are placed back where 
they were in 1876, because McKay was not previous- 
ly authorized to surrender the note. 

There is another view to be taken upon this 
question of abandonment or rescission, which, it 
seems to us, is absolutely conclusive against any 
rights of Monroe or his heirs, and that, too, wholly 
outside of Moore’s positive testimony of an express 
rescission. It is this (and we will take the weak- 
est position in behalf of the appellants that the tes- 
timony will admit): Monroe having at the least 
done that which indicated his intention to abandon 
the sale, andcontinuing to occupy the same posi- 
tion up to and at the time of his death, his heirs in- 
herited no right to reverse his acts, nor to claim in- 
consistently therewith. 

Monroe obtained his note, kept it nearly two 
years in this country, and then removed to Canada, 
taking the note with him, and continued to retain 
it until his death in the fall of 1878. Now.the conrt 
below finds these facts, but says: ‘‘Monroe’s re- 
ceipt and retention of this note is not a barto. re- 
lief to complainants ;’’ because“‘it did not relieve him 
from liability to pay it, nor did it affect Moore’s 
right to collect it,’ &c. (Rec. p. 141.) 
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The case of Patterson v. Martz, 8 Watts 374 (S. 
C. 34 Am. Dee. 474) is directly in point. The facts 
were that one Dimmich, owner of a tract of land, 
entered into a written contract with one Patterson 
to sell him the land for $1,400, fifty dollars of which 
was paid down. Sometime afterwards, Dimmich 
sent his son to Patterson with the fifty dollars 
which he had received from him; but, not finding 
hrm at home, he left the money with his brother’s 
wife. Patterson’s brother testified that he told his 
brother that the money had been returned, and 
that lis brother objected to his having received it, 
butas the money had been borrowed from him in 
the first place to pay Dimmich, he retained it. 
Under these facts, Gibson C. J., delivering the 
opinion of the court, says: 

“The plaintiff's retention of his deposit,left for him 
by the vendor at his brother’s house, was equivalent 
to a recovery of it back, and an unqualified act of 
rescission; tor had he not acquiesced in the restor- 
ation of it, he onght instantly to have tendered 
the money again to the vendor. ‘These cireum- 
stances showa positive abandonment of the contract.”’ 

The case at bar is amuch stronger one upon 
the facts, even when we leave out of consideration 
the testimony of Moore to an express contract. of 
rescission, Which is in strict harmony with the un- 
disputed facts. 

The act of Monroe in getting back his note and 
retaining it until his death, and the acqmescense of. 
Moore therein, constituted a contract of abandon- 
nent as unmistakable as though in express words, 
and it is but trifling with a court of equity, after 
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the lapse of six years, to ask that these acts, wholly 
unexplained upon any other reasonable theory by 
any evidence in the case, be decreed tobe wholly 
meaningless and disregarded by the court, and that 
the parties be placed in position wholly contrary to 
what they have placed themselves, because the 
land, which was of little known value then, has 
since become immensely valuable, and it would be 
very advantageous to complainants to have the 
court undo what the parties did in abandoning the 
contract of sale. 

W hat is sought by complainants, under the facts 
in this case, is contrary, as it appears to us, to the 
plainest principles of equity, and revolting to one’s 
natural sense of justice and right. 

And yet the repeated charge of fraud upon the 
part of Moore is based entirely upon his acquies- 
cence In the abandonment by Monroe, and his overt 
act in requesting a deed to his wife, in conformity 
to his understanding of the rescission of the con- 
tract by Monroe. 

Complainants’ entire theory of this case is built 
upon this foundationless charge of fraud by Moore. 

Monroe took the iniatiatory step in the abandon- 
ment by getting back his note for the purchase 
price; Moore acquiesced, and recognized the ‘act of 
Monroe as abandoning the contract'when he con- 
sented that the land he conveyed to‘his wife, Hel- 
en. And because he did this, just what any man 
would ordinarily have done, and been fully justified 
in doing under the circumstances, he is charged 
with a serious fraud, and the only fraud complained 
of in this case. 
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W! le we think we have satisfactorily shown the 
position of the court as to the liability of the par- 
ties at this point of time to be erroneous, let us, 
nevertheless, forthe purpose of examining this view 
of the case only, admit that the obtaining the note 
by Monroe and its retention by him until his 
decease, ‘‘did not relieve him from liability,’ nor af- 
fect Moore's right to collect the note, at least dur- 
ing Monroe’s lifetime. But canit be fairly ques- 
tioned that Moore had the right to treat and con- 
sider the obtaining and retention of the note as an 
act of abandonment or rescission. Suppose, to illus- 
trate this point, that Moore had expressly acknowl- 
edged his consent and acquiescense in Monroe's act: 
can there be any doubt that such express acknowl- 
edgement would not oniy have bound him, but Mon- 
roeas well? Would not Monroe have been relieved 
from any lability on his note, and would not 
Moore’s right to collect 1t have been at an end? 

But did not Moore, by his act in requesting or 
consenting that McKay and MeDonald, on the 16th 
of December, 1880, should convey the land to Helen 
Moore, do that which spoke as loud and distinctly 
as any expressed words could, that he accepted the 
situation, and did not recognize any rights of Mon- 
roe or his heirs in the land, especially when taken 
in connection with his previous continued acquies- 
cense in the rescission. There is no pretense that 
at this time any developinents of value in the land 
had been made. 

But to state the case still stronger for the appel- 
lees, suppose Moore never did any overt act 
in recognition of Monroe’s act, but merely quietly 
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and without a word of disapproval, fully acquiesced 
therein until the present time, and there is no 
question but that he did at least that much. 

In addition, suppose that Monroe continued to 
retain the note and acquiesce in that condition of 
affairs until his death, and certainly he did that, at 
least. He died in that position—a position indt- 
‘ating that his choice was to retain the note and 
abandon all rights under his deed. 

What right, or authority, we ask, could possibly 
descend to his heirs, to controvert that option, that 
choice; or to come into court and say that their an- 
cestor would not have continued, had he lived, to 
maintain the same position which he had taken in 
thesummer of 1876, and maintained until his death? 
That was a choice, aright, indeed, upon his part, 
which his heirs cannot now deny him, nor say he 
would not have continued to maintain. 

Monroe got no title by the deed from ‘Moore. 
Moore failed to obtain title. From inquiries made 
by Monroe of McKay and McDonald it seemed un- 
certain when, if ever, Moore would get a title. Un-. 
der these circumstances, can it be questiond, as a 
matter of law, that Monroe was entitled to rescind 
and get back his note? 

As we have said, he exercised that right, and 
having exercised it, no change occured during his 
lifetime, but his decease, more than two years after- 
wards found him occupying the same position as to 
his abandonment and rescission of the sale from 
Moore to him. 

Now, does it lay with his heirs, to say that he 
would not have so continued had he lived? What 
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right, under the laws of descent, descended to them, 
which enables them to be heard in a court of equity, 
making a claim squarely adverse to the position 
held by their ancestor from July, 1876, to August, 
1878, when he died. 

[It would be analogous, in principle, to that class 
of cages where one of the parties having an option 
to decide whether he will do one of two things, or 
carry out some contract, and dies, without having 
exercised that option, his heirs cannot exercise the 
option, for the reason, as the courts have held, 
there would be no way of determining what course 
the original contractor would have pursued had he 
lived. 

And so in this case, where the original party, 
Monroe, had exercised that option or right, and so 
continued in the position of a person who had 
abandoned the contract, the heirs have inherited 
no right to reverse that act of his, and the court 
cannot say he would not have continued to retain 
and claim the note as an abandonment of the con- 
tract, had he lived to the present time. 

But Monroe and Moore treated the sale as 
abandoned, the former as long as he lived, and the 
latter tothe present time, and it would be a singular 
thing, if the heirs of Moiroe could now avoid his 
acts of abandonment, and by returning the old note, 
which they bave had for the past twelve years, 
obtain this land which has proven so very valuable. 
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IV. 
(COMPLAINANTS HAVE NO EQUITIES. 


As we have shown from the record, they have — 
never paid a farthing for this property; they have 
never been in possession of it; expended nothing in 
the way of improvements or taxes; never made any 
claim to it for six or Seven years, and until it was 
shown by exploration to be very valuable; they 
have never offered, tendered, or expressed a willing- 
ness to vay anything; they recovered back the 
entire consideration in 1876 and still retain it, and 
have retained it voluntarily and knowingly; they 
have pursued just such a course as would mduce 
any reasonable person to believe that they had 
abandoned tle contract. 

The court below says Monroe had ‘a strong 
equity against Moore,” but concedes that Monroe 
had no equities against the land so long as it was 
retained by McKay and McDonald. 

It was a mere personal equity against Moore, if 
any one knows what that is. 

But it will hardly be claimed that this so-called 
personal equity against Moore was the subject of 
inheritance, or anything that could pass to the 
heirs of Monroe. 

But the court uses equity without any apparent 


reference to its legitimate meaning, but something 
akin to ‘‘moral right”’ as distinguished from equit- 
able right. He speaks of an “equitable construc- 
tion’ of the pleadmgs, meaning undoubtedly, a 
“liberal’’ construction. 

“Equitable primary rights, interests and 
estates,”’ says Pomeroy in his admirable work on 
equity, section 146, “way exist in things real and 
in things personal; in all cases, however, they are 
rights in, to, or over the subject matter, recognized 
and protected in equity, and are to be distinguished 
from the so-called ‘equities,’ a term which, when 
properly used, denotes simply the right to some 
remedial remedy administered by courts of equity; 
the mere right to have an instrument reformed or 
canceled, or to have a security marshaled, and the 
like, is properly, ‘an equity’.”’ 

But concede, for the sake of argument, that 
Monroe had an equity against Moore. It would be 
personal and follow him, and would terminate at 
his death. No one would claim that a purely per- 
sonal equity against Moore would survive against 
his heirs, so as to prevent their acquiring by pur- 
chase or otherwise the property in question, be- 
cause this equity would not be a right i, to, or 
over the subiect matter 

We cannot accede tothe proposition enunciated 
in the opinion of the court,when he says: “A deed of 
conveyance, with covenants of seizin and general 
warranty of lands to which the grantor hasno title, is 
good in equity as a contract for conveyance, and title 
afterwards acquired by the grantor inures to the 


benefit of the grantee, or his heirs.” 


£9 


But we are not aware of a single well consider- 
ed case in which it has been held that a covenant 
warranty of title was equivalent to a covenant for 
further assurance. The covenant for further assur- 
ance, usually inserted in English deeds, was resort- 
ed to when inserted rather as a means of enforcing 
specific performance of the grantor’s agreement to 
make a good title than as a suit at law for its 
breach’’, and that was the chief object of the cove- 
nant. 

2 Wash. R. P. 406. 
Bouvier’s L, D., Title Covenant, 


‘A covenant of warranty ina deed of grant often 
operates to create a title by estoppel in the coven- 
antee, although the covenantor when mal ng it, 
had no estate in the granted premises. In such 
case, if the warrantor subsequently acquires a title 
to the premises, it enures by way of estoppel, in 
favor of his covenantee,” but the covenant contains 
nothing which can be construed into an agreement 
for further assurance. 


A court of equity has no right to make contracts 
for the parties, but only to enforce those contracts, 
and covenants which the parties themselves have 
made. 


But equity courts have never held that such a 
contract was any more sacred, or entitled to any 
greater consideration in equity, than any other 
equitable obligation or contract. 


If the grantor did not see fit to acquire the legal 
title, so that it would inure to the grantee, he could 
not be compelled to do so; he was nevertheless 
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liable upon his covenants of warranty and seizin, 
the same as in any other case. And that is all 
there 1s of this case, outside of the absolute rescis- 
sion of the contract. If there had been no rescis- 
sion, then 1t would have been the ordinary breach 
of contract by Moore, and of no higher character 
than the breach of any other civil contract. The 
entire cry of fraud throughout this case, is but dust; 
it does not exist in fact; we speak of fraud in the 
sense in which courts of equity consider it. Not 
fraud in morals, as every failure to meet an obliga- 
tion may be termed that, but a fraud perpetrated 
upon legal rights. 


“A single illustration will suffice,’ (says Bige- 
low in his work on the Law of Frauds). ‘By repre- 
sentationus which he knows to be false, A induces B 
to alter his will, already executed in favor of C. 
Discovering the facts after B’s death, C sues A for 
fraud. The action cannot be maintained, A having 
infringed no legal right of C.’’ This is laid down 
as elementary, in the learned author's definition of 
fraud, on p. 13, subd, 1. 


Monroe had no equitable right against McKay 
and McDonald to require them to convey the land 
either to Moore or to himself. He was defrauded 
of no rights (for he had none) when they conveyed 
to Helen Moore. tle had no equities in the land, 
consequently his rights or equities were not invad- 
ed, nor has he acquired any new equities since. 


It is evident from a careful examination of the 
opinion of the learned judge that he wholly lost sight 
of the distinction between his owa views of the moral 
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law, and that which comes within the scope of juri- 
dical action and recognized equitable principles. 


“The moral law, as such, is not an element of 
the human law. Whatever be the name under 
which it is described—the moral law, the natural 
law, the principles of right and justice—this code 
which is undoubtedly compulsory upon all mankind 
in their personal relations, is not per se or ex proprio 
vigore a part of the positive jurisprudence, which, 
under the name of the muncipal law, each inde- 
pendent state has set for the government of its own 
body politic. This truth, so simple and so plain, and 
yet so often forgotten by text writers and judges, re- 
moves at once all doubt and difficulty from a clear 
conception of the positive human law and of its re- 
lations with the higher and divine Jaw, which we 
call morality.” 

1 Pom, Kq.. sec. 63. 


‘“Kquity cannot interfere to give any remedy 
unless the right in question, the invasion of which 
constitutes the wrong complained of, is one which 
comes within the scope of juridical action, juridical 
events, rights and duties. The right must belong 
to the purview of the muncipal law, must be one 
which the muncipal law, through some of its depart- 
ments, recognizes, maintains and protects. Equity 
does not attempt, any more than the law, to deal 
with obligations and corresponding rights which 
are purely moral, which vroperly and exclusively 
belong to the tribunal of conscience.’’ 

Pom. Eq., sec. 424. 


In Rees vy. Watertown, 19 Wall. 121, the court 
said: A court of equity “cannot assume control 
over that large class of obligations called imperfect 
obligations, resting upon conscience and moral duty 
only, unconnected with legal obligations.”’ 
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It will be seen, therefore, that there must be 
some actual existing interest in the subject matter 
—such an interest as in equity is treated and consid- 
ered as an estate, as distinguished from the legal 
title, to enable one to be heard in a court of equity 
asking for the legal estate. It must be such an in- 
terest as shall have impressed upon the property a 
trust, which in fact separates the legal from the 
equitable estate, and that upon the other hand, un- 
tila person lras acquired such equitable estate he 
is In no position tocomplain of the method, manner 
or way in which the legal estate is held or disposed 
of, and cannot be heard to complain of being de- 
prived of that to which he had no equitable claim. 

The court quotes the equity maxim, that ‘* Equity 
looks through forms to substance,’’ and then says 
that equity “will regard this transaction as if 
McKay and McDonald had conveyed Moore's 
interest directly to him, and he then had conveyed 
it, without consideration, to his wife, she having 
notice,’”’ &e. 

The maxim does not warrant any such con- 
clusion. 

1 Pom, Kq., secs. 378-384. 

But aside from this, there is a plain inconsistency 
in the conclusion of the court, that equity will re- 
gard this transaction as if McKay and McDonald 
had conveyed Moore’s interest directly to him. The 
inconsistency consists in this, viz: of assuming, as 
a4 premise in the conelusion, that Moore had an 
interest, after having found and distinctly stated 
that Moore had no interest (Rec. p. 134); that ‘‘the 
arrangement was so loose and indefinite in its terms 
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that aside from any objection resting on the statute 
of frauds, it would not have warranted a decree for 
specific performance.” 

If aperson has no enforcible ieshovent in a plece 
of land, it is because no equities have attached to 
the land in his favor, nothing which a court of 
equity recognizes or will enforce, and consequently 
in the eye of the court he has no interest or equity 
whatever. 

If Moore had had an equity or interest in the 
land, then Monroe would have become the assignee 
of such interest by virtue of -Moore’s deed to him, 

But the Court also finds, on page 141 of the 
record, that ‘“‘the defense of laches is not sustained,” 
because, ‘‘Monroe had no equity which he could en- 
force, so long as the title to the land remained in 
McDonald and McKay.” 

The Court had no difficulty in finding this entire 
want of equitable interest in Moore, as well as Mon- 
roe, and was fully justified by the evidence in such 
tinding. 

It is therefore an untrue premise, that Moore 
had an equitable interest in the land, and the 
plausibility of the conclusion that equity will treat 
the transaction ‘‘as if McKay and McDonald had 
conveyed Moore’s interest directly to him’’ is done 
away with, and the equity maxim that equity looks 
through forms to substance, becomes wholly inap- 
plicable, as used by the court. 

The court below made another singular state- 
ment (Rec. p. 138) “that whether by operation of 
law’ * * * “or whether by reason of the fraud 
perpetrated by her husband and herself against the 
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heirs of Monroe, equity imposes upon her (Helen 
Moore) a personal obligation, is immaterial. She 
is In One predicament or the other’’. 

To be «trustee by “operation of law’, or “by 
reason of fraud perpetrated,” is one and the same 
thing, and not two distinct kinds of trust. Trusts 
arise in two Ways, viz: by express agreement, and 
by operation of law. And trusts which arise through 
frauds, are trusts created “by operation of law.”’ 

1 Pom. Eq., sec. 155. 

The language of the court, therefore, is, that 
Mrs. Moore isa trustee by operation of law, by rea- 
son of the fraud perpetrated by her and her hus- 
band against the heirs of Monroe. Yet the court, 
as we have already seen, finds that Monroe and his 
heirs had no equities in the land to be defrauded of 
up to the time that McKay and McDonald convey- 
ed to Mrs. Moore, That Moore had no eqaities in 
the land, and that Monroe had none. 

We have seen, also, that it is the law, that it is 
an elementary principle inherent in the very defini- 
tion of fraud, that a person who is not legally or 
equitably entitled to an estate or interest in lands 
cannot be defrauded thereof; that ‘fraud can only 
be perpetrated upon rights, z.e. upon legal rights, 
(as distinguished from merely moral rights). “‘It 
must concern legal rights (or the equivalent) in the 
technical sense of the term.’ 

Bigelow on the Law of Fraud, p. 13. 

A person must have some legal or equitable in- 
terest, 7.e., such an interest as is recognized by the 
courcs, end such an one as the courts will take cuog- 
pizance of for enforcement, before he can acquire 
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any standing place in equity to complain of having 
been defrauded of such interest. 

This would seem to be self evident, and a maxim 
of equity jurisprudence. 

When, therefore, it is conceded, as it must be, 
that at the time McKay and McDonald conveyed 
the land in question to Helen Moore, they held the 
title absolutely in fee simple, free of any equities or 
interest of any kind, in behalf of any one, it must 
follow, a matter of plain reason, that neither Mon- 
roe nor his heirs had any equitable estate therein 
of which they could be defrauded, the entire equit- 
able and legal estate being joined and complete tn 
McKay and McDonald. 


Pp 
THE PLEADINGS. 


We shall avoid as far as possible, repeating 
under this head what we said in regard to the fail- 
ure of the proofs to sustain the averments of the 
bill, : 

The court below, after fairly stating our position 
relative to the pleadings, and after having found: 

lst. That the “alleged trust’? of McDonald and 
McKay in favor of Moore, did not exist: 

2d. That McDonald and McKay never executed 
and delivered the ‘alleged deed”’ to Moore: 

That the ‘alleged deed” never having been exe- 
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cuted and delivered in execution of the “alleged 
trusts,’ which did not exist, the ‘‘alleged suppres- 
sion or destruction”’ thereof by Moore or his wife 
has not been proved; then says: 


“The rule that the proof and the pleadings must 
correspond is a familiar one, but it is to be applied 
equitably, and not rigidly; especially when 16 is ap- 
pealed to on behalf of a party having allthe time of 
the progress of the cause the facts in full possession, 
and therefore not misled by a _ pleading which, 
although inaccurate or mistaken as to some of its 
details, yet contains averments sufficient to support 
a claim for the relief prayed for.”’ 


What is meant by applying the familiar rule, 
that the allegations and proofs must correspond, 
is to be applied “equitably,” we do not know. But 
we do kuow that the rule is ‘that every bill must 
show that the complainant has a right to the rehef 


demanded,’ 
1 Damel’s Ch. PI. 360. 


That it is - that the substance of 
the case made by each party should be proved, but 
“it must be substantially the same case as that 
which he has stated upon the record.”’ 

2 Dan. Ch. Pl. & Pr. 1037, and cases cited ; 
Cox v. Cox, 2 Casey (Penn. St.) 375. 

“Courts of equity have uniformly held that the 
gveneral facts relied upon for relief must be specifi- 
‘ally set forth,” and where evidence had been taken 
showing valuable improvements upon the land in 
controversy, but there was no allegation in the bill 
with respect to such improvements, it was held 
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that such evidence could not be considered in the 


decision of the case. 
Bomier v. Caldwell, 8 Mich. 463, 


“Tt is wholly immaterial that the evidence dis- 
closes a case for relief, unless that evidence is ma- 
terial to the issue raised upon allegations of the 
bill.’ 

Tilden v. Streeter, 46 Mich. 541. 
Piatt v. Vattier, 9 Pet. (U.8.) 404. 
Texas v. Hardenberg, 10 Wall. 68. 


It is a new rule to us, that a party complainant 
is not bound to support with proper proofs the case 
stated by his bill, but may have relief upon an en- 
tirely different theory, if the defendant has know- 
ledge of the facts ‘‘during the progress of the 
cause.’ 


Again the court says, after quoting from T'eras 
v. Hardenberg, 10 Wall. 68, cited by us, “So in this 
case, the main object of the bill is to enforce the 
‘alleged trust’ by compelling a conveyance from 
the fraudulent grantee of the trustees.”’ 


This reads strangely, when placed beside his 
finding, that the ‘alleged trust’ did not exist; that 
MeDonald and McKay did not hold in trust for 
Moore; that the alleged contract was not only void 
under the statute, but alt »gether too indefinite for 
enforcement; that the main object of the bill was 
for the purpose of compelling a conveyance ‘from 
the fraudulent grantee of the trustees,’ althongh 
the court finds that there was no trust; that Me- 
Donald and McKay were not trustees, but that 
their title was absolute; that**Monroe had no equity 
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which he could enforce so longas the title to the 
land remained in McDonald and McKay.” 

But the court decides that “there is enough in 
the bill and the amendment to warrant relief with- 
out reference to the trust.”’ 

Let us see. The court says the main object of the 
bill was to enforce the ‘“‘alleged trust,” and that all 
the allegations in reference thereto have failed to be 
sustained by the proofs, yet without _ reference to 
this inain object of the bill, without reference to the 
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allegations relative to this ‘‘alleged trust’’ which is 
the main object of the bill, the bill nevertheless 
contains encugh to warrant relief; but the court 
does not undertake to intimate what averments 
there are left upon which he predicates this state- 
ment. 

The case of Texas v. Hardenberg (cited ante) 
furnishes no possible support for the very loose and 
indefinite view of the court below. | 

In that case, while the bill prayed for relief by 
injunction against receiving payment of the bonds 
and coupons, and for a decree for delivery of them 
specifically to the state, there were also according 
to the opinion of the Chief Justice, “averments and 
interrogatories which look to the proceeds, as well as 
to the bonds themselves,’ and he affirmed the well 
established rule, by saying that “it is undoubtedly 
true, thatno relief can be granted under the general 
prayer except such asis agreeable to the case made 
by the bill.” 

So in the case of Piatt v. Vattier (cited ante), 
which was a bill for fhe conveyance of the legal 
title of land. Defendant relied upon the statute of 
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limitations. Complainant claimed the benefit of an 
exception in the statute, of non-residence from the 
state, but the non-residence and absence from the 
state were not charged in the bill. The fact was 
proven. But tbe court held it inadmissible, and 
would not consider the evidence, with no allegation 
in the bill to support it. 

But what was the ‘alleged trust’ 
learned judge declares to have been “ the main cb- 
ject of the bill”? 

Not, certainly, a trust growing out of the alle- 
ged deed to Moore from McKay and McDonald, 
because there never was such a deed. It could not 
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which the 


therefore arise out of the destruction of »ny such 
deed, which never existed. Nor could it arise by 
the deed to Helen Moore, which complainants 
allege was made (in connection with the suppres- 
sion of the deed to Moore) for the purpose of 
“cutting out’ complainants’ title, as complainants 
had no title to be cut oat, as found by the court. 

What then was the trust? What its character, 
and how did it arise, and when? 

It clearly did not arise by virtue of the un- 
proven allegations of the bill; and yet without them 
there is nothing left which sets forth any trust. 

It must be apparent to any one who reads the 
bill, that the only trust which the pleader had in 
mind, grew out of and was specifically based upon 
the alleged trust of McKay and McDonald for 
Moore, which the bill alleges was fully executed by 
a conveyance of an one-third interest to Moore by 
McDonald and McKay, and vet that “alleged trust’’ 
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and that “alleged conveyance”’’ have not been 
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proven, but on the contrary have been aftirmatively 
shown never to have had an existence. 

With this eliminated from the bill and from the 
case, as unproven, it must be clear that the case 
made by the bill has not been proven. It must be 
equally clear that no other trust appears from any 
averments in the bill. 

The rules of equity pleading require that ‘‘ the 
‘trust should be clearly alleged in the bill, not only 
in terms, but all the facts should be set out, from 
which the trust is claimed to arise: And the facts 
in all cases must be proven with great clearness 
and certainty.” 

Perry on Trusts, see. 137. 

In conclusion, then, we summarize our position 
upon the facts and law of this case as follows: 

First: Complainants have failed to sustain the 
alleged trust in McDonald and McKay for Moore, 

Second, ‘They have failed to prove the alleged 
deed from McDonald and McKay to Moore, in exe- 
-cution of said alleged trust. 

Third. They have failed to prove the sappres- 
sion or destruction of said alleged deed to Moore. 

Fourth. All that then remains of the bill is, the 
allegation that Moore gave a deed of land in which 
he had no legal or equitable interest, nor ever after- 
wards acquired any interest, but that at Ins request 
the absolute owners of the land subsequently con- 
veyed the same to his wife, therefore complainants 
claim to own it, and ask a deeree to that effect. 

Fifth. Detendants have shown that the com- 
plainants (or Monroe through whom they claim), 
in the summer of 1876 got baek the entire consider- 
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ation for the deed from Moore to Monroe, and have 
ever since retained it, never having offered to re- 
turn it, nor tendered it back, by their bill or other- 
wise. 

Sia2th. We have shown an express rescission, of 
the contract of sale from Moore to Monroe, by the 
uncontradicted testimony of Moore, strongly sup- 
ported by what Monroe said to McDonald, that he 
did not want the land, and would not have it; sup- 
ported by the testimony of John McKay and Jane 
McKay, that Monroe’s wife obtained the note, 
claiming at the time to have been sent by. and to 
be acting for Monroe; supported by the fact that 
when his wife brought 1t bome and showed it to 
him, he merely said “put it by,”” as though it was 
expected, and a matter of course; strengthened by 


the fact that for nearly two years thereafter, and as — 


long as Monroe lived in this country, he kept the 
note, and never made a move or said a word In re- 
lation to the land or the note; moved to Canada, 
and then went to Colorado, and died in 1878 or 
1879, without making any claim whatsoever. 
Moore’s'testimony is further supported by W. D. 
McIntyre (Mrs. Monroe’s brother), who said that 
it was talked over repeatedly in their family in 
Canada, in the spring of 1878, where Monroe and 
his wife were stopping, that they had got back the 
note given to Moore for the land. It is strengthened 
by the production of the note in evidence, after hav- 
ing been continuously in the possession of Monroe, 
and his widow after his death, for a period of nine 
vears. 


Seventh. That as a matter of law it is imma- 
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terial whether Mrs. Monroe lied at the time, about 
her husband sending her for the note, and imma- 
terial whether McKay had any authority to deliver 
the same, so long as it was obtained and skown to 
Monroe, and its disposition directed by him, and 
retained by him for years; it placed him in statu 
quo so far as the sale was concerned, and Moore 
was fully justified in considering it a rescission of 
the sale, which he testifies he did. 

Eighth. While we submit that the evidence of 
rescission is overwhelming, and in full harmony 
with all the disinterested testimony of the case,yet, 
regardless of rescission, Monroe could not thus get 
back the purchase price and retain it for years, and 
then without a tender, or even an offer in the bill 
to perform upon the part of the complainants what, 
under their own position in the case, would be 
equitable and just, still have any standing in a court 
of equity. 

Ninth. That whether the obtaining or retaining 
the note by Monroe during his lifetime, was an ab- 
solute abandonment of the sale by him, or only 
amounted to an expression of an election or inten- 
tion to abandon, which he might have disavowed 
by areturn of the note, before any express accept- 
ance or sufficient acquiescence by Moore, is now 
quite immaterial. He had taken the steps and per- 
formed the acts indicative of abandonment, and his 
heirs did not inherit, by the laws of descent, any 
right to set aside the acts of their ancestor, or claim 
rights inconsistent therewith. 

Tenth. That the grantee of a conveyance of 
real estate always takes as complete a title, and one 
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as free'from equities, as ‘that possessed by ‘the 
grantor, where tlre-grantor conveys voluntarily and 
withoutany fraud or deeeption bemg ‘practiced 
upon him. 

Eleventh. The general facts:relied upon for re- 
lief in a ‘court of equity must be specifically set 
forth ; proofs are Inadmissable and canvot be ‘con- 
sidered, unless material to'the issue raised upon’ the 
allegations of the bill, as every billmust show that 
the complainant has aright to the thing demanded. 

Twelfth. ‘Complainants’ case isnot made out 
where the evidence is as consistent with the defend- 
ants’ theory as with complainants’. 

Dragoo ~v. Dragoo, 50 Mich., 573. 


We submit, therefore, as a matter of common 
fairness and honesty between the parties, and ‘as a 
matter of plain equity, ‘that the decree below, 
should be reversed, andthe bill absolutely dis- 
missed. 
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Moneys Patp Intro’ Court. 


It appears by the intervening petitions of the 
National Exchange Bank, of Milwaukee, that cer- 
tain moneys accruing as rents and royalties on the 
one-sixth interest in controversy, have been paid to 
said .bank, under a lease set forth in said petition 
(Recoré pp. 112 to 122),in which said intervenor, 
while indifferent between the parties, prays that 
such moneys may be paid into court, and that in 
the final decree, an order be made as to the dispo- 
sition of such moneys (pp. 115 and 116). 

Such order was made by the court below, and 
in the stipulation for appeal (Record p. 146) 1t was 
agreed between the parties that such moneys should 
be paid into court. 

We ask that this court, by its decree, order all 
such moneys,paid into court under the decree of the 
circuit court and that stipulation, be paid over to 
the defendants. 

DAN H. BALL, 
IRVING D. HANSCOM, 
Solicitors for Appellants. 
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UNITED STATES SUPREME COURT. 


NATHANIEL D. Moore, NatHanien D. | 
Moore,. Jr, sole heir-at-law of | 
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The billis filed to compel a conveyance to com- 
plainants as heirs of one Jolin Monroe, deceased, 
of the one undivided sixth part of one hundred and 
sixty ucres of mineral land in Ontonagon county, 
Michigan. 

We submit the following as a statement of facets 
in the case, introductory to the argument: 

|. Defendant Nathaniel D. Moore, located this 
land on the iron range in Ontonagon county, Michi. 
ean, under an agreement with McDonald and 


McKay, either verbal or written; MeDonald and 
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McKay furnished the money to enter the land at 
Lansing, Moore took it, went there, paid it, and on 
January 28th, 1875, received a patent from the 
State in the name of McDonald and McKay 
(MeDonald’s testimony, Record 15). 

2. Moore.was to have a one-third interest 1h 
the land in consideration of having looked up and 
located it (Moore’s testimony, Record 43; Mchay’'s 
testimony, Record 25; McDonald’s testimony, Re- 
cord 13-15)... True, MeDonald’s testimony is that 
he was uncertain whether Moore was to have one- 
third or one-fourth, but he admits that he was to 
have an interest. Moore swears positively that he 
was to have a third; McKay says he was to have a 
third. 

W. D. McIntyre, who was present when the 
money was furnished to Moore to buy the land, 
testifies that it was then and there agreed that 
Moore was to have a third interest, and that the 
agreement was reduced to writing. He says that 
Moore’s interest was agreed upon before drawing 
the paper. A deed was subsequently partly execut- 
ed to Moore for a third interest. 

Counsel for defendants in his brief (Judge Diul- 
lon’s brief, page 20) emphasizes McDonald's testi- 
mony, namely, ‘“*When he (that is, Moore) went out, 
[ told himif he could see anything that would make 
his eye water, let me know.”’ This was, of course, 
before the interview testified to by McIntyre. 
Moore went out, returned, and reported this land 
to McDonald. Then McDonald, McKay, Moore 
and McIntyre met at a hotel in Hancock, and it 
was there agreed that McDonald and McKay 
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should furnish the money to enter the land, and 
that Moore should have a third interest therein. 

5. Moore informed Monroe at the time he gave 
him the deed for a one-sixth interest, that he had 
arranged with MeDonald and McKay fora one- 
third interest in the same,and that a deed was prob- 
ably then made out (Moore’s testimony, Record 37, 
i+). 

!. Pursuant to this agreement, verbal or writ- 
ten, McDonald and McKay, some time in 1875, had 
« deed made out to Moore for a one-third interest, 
this deed was signed by McKay, by McDonald and 
probably by McDonald's wife, but not by MeKay’s 
wife. It was never delivered to Moore, but was de- 
posited with one Viele, to be delivered whenever 
they should direct. They never directed its deliv- 
ery, and the deed was lost (McDonald’s testimony, 
Record 13, McKay's testimony, Record 22, 25, 25 
and 26, Mrs. McKay’s testimony, Record 19,20 and 
21). The reason that the deed was not delivered 
to Moore was, that there was some unsettled busi- 
ness matters between them, and Moore entirely dis- 
connected with this transaction, which were final- 
ly arranged, andafter such arrangement McDonald 
and MeKay and their wives were willing and ready 
to deed to Moore (MeDonald’s testimony, Record 
31. 33 and 35.) 

Matters were satisfactorily arranged between 
Moore and MeDonald and Mckay, and the latter 
and their wives were ready to deed to Moore in the 
year 1877. (it does not distinctly appear at what 
precise time Mrs. McKay was ready to sign, but 


this we think immaterial.) 
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5. McDonald and McKay neverdenied Moore's 
right to this interest; on the contrary they always 
admitted his right toit. It was understood that 
Moore should have a deed whenever he called for 
it (McDonald’s testimony, Record 31). 

6. At Moore’s request, on December 16th, 1880. 
Monroe having deceased in August, 1878, MecDon- 
ald and McKay, who were then ready to make a 
conveyance to Moore under their agreement. con- 
veyed the land by deed to his wife, Helen Moore. 
she paid nothing and had full knowledge of the 
deed to Monroe. ‘The purpose of the deed to her 
was to defeat Moore’s deed to Monroe, and she 
knew it. ‘The sole consideration forthe deed to 
her was the original agreement above mentioned 
between McDonald and McKay on the one side and 
her husband on the other. The deed to her was 
made in pursuance of that agreement and in conse- 
quence of no other arrangement or consideration 
(McKay’s testimony, Record 20; MeDonald’s testi- 
mony, Record 34 and 14; Moore’s testimony, Re- 
cord 44, 45 and 104). 

7. Moore requested the deed to be made to his 
wife for the express purpose of defeating the deed 
to Monroe. Hesays: “That is exactly the rea- 
son” (Record 45). 

S. Since the deed to Helen Moore, defendant, 
N. B. Moore has substantially managed the proper- 
ty as if it were his own (Moore’s testimony, Record 
105, 106 and 107). 

A more exhaustive statement of facts is not here 
deemed necessary, since other facts are stated in 


the course of this argument 


We submit, that in consequence of the facts ap- 
pearing in this case, and above detailed, there is an 
enforceable trust against Helen Moore in favor of 
complainants as to one-half of the interest con- 
veyed to her, which half was included in the deed 
from Moore to Monroe. 

N. D. Moore had the promise of a conveyance 
of a third interest from MeDonald and McKay, who 
held the legal title; this they were ready and will- 
ing at all times to convey to him, McDonald refus- 
ing or neglecting, it is true, to do so for a time, but 
upon grounds disconnected from—forming no part 
of—the arrangement betweén Moore and them- 
selves at the time he entered. the land in their 
names. 

Upon the strength of this arrangement, telling 
Monroe of it at the time of making the sale to him, 
N. 1). Moore sold Monroe 4“ one-sixth interest and 
executed to him a deed therefor, with full covenants 
of warranty and title, and received from Monroe 
ten dollars in cash and Monroe’s two hundred and 
forty dollar note therefor. 

Had McDonald and McKay subsequently con- 
veved to N. D. Moore, as they were ready and 
willing to do, that conveyance would have inured 
to the benefit of Monroe (and his heirs, the com- 
plainants) without further proceedings, according 
to some cases, or by the aid of a proceeding in 
equitv, according to others. 

Irvine v. Irvine, 9 Wall G17. 


6 
Van Rensellaer v. harney, ll How. 323 and 
326. 
House v. McCormick, 57 N. Y. 321. 
Bush v. Pearson, 18 How 82. 
Smith v. Willsams, 44 Mich. 242. 
De Wolf V. Hayden, 24 Ill. 525. 
T'eft v. Munson, 57 N.Y. 97. 
Smith v. Baker, 1 Young & Coll. 323. 
Chew v. Bonnet, 11 Sarg. & Rawle, 389. 
Way v. Arnold, 18 Ga. 181. 
Goodson v. Beacham, 24 Ga. 150. 


In several of these cases the court considers 
such a deed to be a contract for a conveyance 
where the grantor had no title at the time of mak- 
ing the deed. 

Thus, in Way v. Arnold, one Pyncheon, having 
no title, sold to Way with warranty; Pyncheon 
subsequently acquired title and then sold to Arnold; 
at page 193 the court says: 

“Tf Pyncheon upon consideration, conveyed 
this subsequently acquired interest, and such 
was his intention, equity will decree a title to 
the after acquired estate, and the second gran- 
tee, Arnold, providing he purchased with no- 
tice, will be affected by such notice, and could 
not conscientiously hold the land in dispute.” 
In Goodson v. Beacham, one Nimms, by war- 

ranty deed, conveyed to Beacham, Nimms having 
no title at the time; Nimms subsequently acquired 
title; Goodson obtained title under execution sale: 
at page 155 the court says: 

‘‘Nimms’ deed to Beacham was an attempt 
to convey the tee; this shows that it was the 


intention that the land. the whole interest in 
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the land should be conveyed to Beacham; such 
being the intention, the consequence would be 
that if Nimms should afterwards acquire the 
title, he would be bound to convey to 


Beacham.’ 


In Smith v. Baker, Baker assigned certain lands 
to K. 'T. & B. as trustees for themselves and others, 
creditors of Baker, for the payment of his debts to 
them. He supposed he owned the fee simple at the 
time of the conveyance; in fact the fee was in his 
mother. His deed of assignment contained a 
covenant,that he, Baker, at that time ‘‘was seized 
of an estate in fee simple” in the land, ‘‘and had in 
himself good and full power to release and convey 
the same,’ subject to a mortgage hereinafter 
mentioned. Baker and his mother had previously 
given a mortgage on the same lands, and the 
assignee of this mortgage filed a bill to foreclose 
the same, making Baker and the above trustees 
parties; Mrs.. Baker died previously to the foreclos- 
ure suit and her title descended upon Baker. 
Baker in his answer alleged that he supposed at 
the time of executing said assignment he was 
seized in fee, but that in fact his mother was then 
so seized, and submitted’ ‘whether the other de- 
fendants took any interest in the equity of redemp- 
tion of the premises,’’ and that, under the circum- 
stances, the assignment “‘did not operate against 


him by.estoppel.”’ The vice chancellor decreed: 


“That by virtue of the indentures of the 
Yist and 22d of June, 1832 (the assignment 


mentioned), the defendants K. T. & B.. have 
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the equitable interest in the estate in ques- 

tion, subject to the first mortgage. 

Thus confirming the master’s report to the 
same efiect. And at page 229, said: 

“Tt may be that he did not know what his 
interest was at the time, but he cannot be/al- 
lowed to deprive his creditors of the estate 
which he disposed to them for valuable consid- 
eration; it is not sufficient for him to say that 
he had no interest in it; for he subsequently 
acquired the estate which he said he had and 
which he may or may not have supposed him- 
self to have had.” 

In Chewy. Bennett, under asimilar state of facts: 

‘The facts presented constitute the ordinary 
case of a conveyance before the grantor had ac- 
quired the title, in which the conveyance oper- 
ates as an agreement to convey, which, when 


the title has been subsequently acquired, may 


be enforced in chancery.” 

In treating of rebutter and estoppel by deed, 
in Smith’s Leading Cases, Vol. 2, 739, Duchess of 
Kingston’s case, Sixth American Edition, speaking 
of the Georgia cases, the editor says: 

“There can be no doubt that the conveyances 
in question in these cases were valid in equity, 
nor, perhaps, that the grantors were estopped from 
disputing them at law; but it seems very doubtful 
whether they should have been regarded as trans- 
ferring the legal title, or as doing anything more 


than precluding the grantor on the one hand, and 


entitling the grantee to go into equity for «a con- 


be 


veyance on the other.” 
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In Smith v. Williams, at page 242, the court 
Says. 

“It is not disputed that a deed with cove- 
nants of seizen and title would be effectual to 
vive the grantee the benefit of an after- 
acquired titie, under the doctrine of estoppel, 
but these covenants were absent from the deed 
in question and the covenant of quiet enjoy- 
ment, it is said, would not have a like effect. 
No reason is given for any such distineton, and 
it.1s not recognized bv the authorities. When 
one assumes by his deed to convey a_ title, 
and by any form of assurance obligates Inim- 
self to protect the grantee in the enjoyment 
of that which the deed purports to give hun, 
he will not be sufferéd afterwards to acquire 
or assert a title, and turn his grantee over to 
asuif upon his covenants for redress; the short 
and effectual method of redress is to deny 
him the liberty of setting up his after-acquired 
title as against his previous conveyance; this 
is merely refusing him the countenance and 
assistance of the courts in breaking the assur- 


ance which his covenants had given. 


ii Van re mselilder NV, Kearney, aul op. 9H the 
court Saysi— 
‘If the deed bears on its face evidence that the 
grantor intended to CONVEY, and the grantee expect- 
ed to become invested with an estate of a particular 
description and quality, or that the bargain had 
proceeded upon that footing between the parties, , 


then althoueh it mav not contain any covenants of 


tO 


title in the technical sense of the term, still, the 
legal operation and effect of the instrument wall be 
as binding upon the grantor and those claiming 
under him, in respect to the estate thus described, 
as if a formal covenant to that effect had been in- 
serted; at least so far as to estop them from ‘ever 
afterwards denying that he was seized ot the partic 
ular estate at the time of the conveyance. 

Now, after the execution of his deed to Monroe, 
N.D. Moore had nothing further to do to effectuate 
Monroe's title to the land. The title would have 
passed by the execution of a deed to him, Moore, 
from McDonald and McKay. Moore had told Mon- 
roe that this deed would be given, had, perhaps, 
already been given. And had told Mrs. Monroe 
that he had the deed (Record 67). He had there- 
fore nothing to doin order that the legal title (or the 
right to it in equity) might pass to Monroe; he had 
only to suffer McDonald and McKay to do what 
they had agreed to do and were at all times willing 
to do (except during an interval above mentioned). 
namely, to convey to him. 

Instead of letting be, N. D. Moore induced 
the trustees to convey the legal title upon his wife 


for the sole and avowed purpose of avoiding the 


deed he had given Monroe, his wife being fully ad- 
vised of that purpose and paying nothing. In other 
words. N. D. Moore. in order to cheat Monroe’s 


heirs, procured the trustees to convey to his wife 


instead of to himself. 

We say, that since McDonald and McKay made 
this conveyance to Helen Moore solely upon the 
consideration upon which McDonald and McKay's 
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agreement to convey to her husband rested, this 
being done on N. D. Moore’s part in order to de- 
fraud Monroe by defeating the operation of the 
principal of law above noted, contrarv to Moore's 
written obligation to Monroe, the transaction would 
in equity be considered the same as if the trustees 
had conveyed, as they were willing to do, first to 
the husband, and he had then conveved to his wife; 
or as if they had conveyed to Moore and that deed 
had been suppressed by him and another deed made 
to his wife at his instigation. 

Mquity turns aside from the seeming and looks 
at the substance of things in order that right and 
justice may prevail; itis not to be cheated by tricks 
or appearances. No active steps were necessary on 
N. D. Moore’s part to effectuate Monroe's title; he 
hie only to suffer t hings to take their agreed course, 
and his obligations wonld have been fulfilled. 
Kquity will not suffer him to interpose to fraudu- 
lently and craftily defeat a title he was bound to 
assure, 

Asis said in Huzley v. Rice, 40 Mich. at page 
S2. where the court enforced a constructive trust: 

‘It is the settled doctrine of the court that 
where the conveyance is obtained for ends 
which it regards as fraudulent or uader circum- 
stances it considers as fraudulent or oppressive 
by intent or Imme liate consequence, the party 

deriving title under it will be converted into a 

trustee, in case that constraction is needful for 

the purpose of administering adequate relief. 
\ndthe setting upthe statute of frands by a 


party guilty of the fraud or mistake, ‘ order 
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to bar the court from effective interference with 
his wrong doing, willtnot hinder it from forcing 
oe 


On his conscience tis character as & means to 


bafile his Injustice olgits effects.”’ 

Again, the principle is stated in Perry on Trusts, 
section 181, thus: 

“Courts of equity will not only interfere in case 

of fraud to set aside acts done, but they wi" 
also, if acts by fraud have been prevented from 
being done, interfere and treat the case exactly 
as if the acts had been done; and this they wall 
do by converting the party who has committed 
fraud and profited by itinto a trustee for the 
party in whose favorthe act would otherwise 
have been done.” 


So. In Parkist v. Al rander, | Johnson's (‘han- 
eery, page 397, the court said: 

‘The plaintiff is entitled to relief. The intes- 
tate was intrusted by him with the agency ol 
procuring a lease in fee of the premises in the 
name of Alexander McKnight, and he promised 
to perform the trust. Instead of doing this he 
afterwards purchased the title of McKnight and 
with the consent of McKnight.but without the 
knowledge and consent of the plaintiff. took 
the lease in his own name. In consequence of 
this a mortgage from McKnight to the plaintifi 
and which was duly registered prior to the tak 
Ing of the lease and prior to the deed of Me- 
Knight, is now attempted to be superseded by 
setting up this subsequent legal title in the in 


testate. This, I think. cannot and ought not 
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to be permitted. An agent or trustee uncer- 
tuking a special business for another cannot, on 
the subject of that trust, act for his own bene- 
fit to the injury of his principal.” 


And at page 39S: 


“In this case and for the purposes of this 
decision | consider what ought to be done as 
done, and consequently that McKnight had the 


legal estute to support his mortgage to the 


plaintiff.” 

‘This equitable fiction forces upon a defendant 
the character of a trustee, even where, as between 
him and the party seeking relief no contract 
relations whatever exist. Thus in Huazley v. Rice, 
supra, there was no privity of contract between 
Huxley and Rice, and no contract at all enforcible 


as such. 


IT]. 


THE STATUTE OF FRAUDS OF MICHIGAN AS AFFECTING 
THESE TRANSACTIONS: 


No one will venture to contend that this trans- 
action was other than a gross and wicked fraud. 
But it is strenuously contended: 


| That in spite of these facts the hands of 
the court are tied, and no relief Cil be administered 
because the Statutes of Fraud of Michigan forbid. 
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2 Because the bill of complaint is not so fram- 
ed as to authorize relief. 

These positions will be discussed in their order. 

Several sections of the statutes of Michigan 
are cited relating to the forms necessary to convey 
or to create trusts in real estate. It 1s sufficient to 
say that these statutes except estates and trusts in 
real estate by act, operation or implication of law. 

The following Michigan cases are both exam- 
ples of the implication of trusts by its Supreme 
Court: 

Huzley v. Rice, 40 Mich. 73. 
Byrne v. Rood, 54 Mich. 67. 

These statutes are invoked to show that, as- 
suming there was no contract in writing signed by 
McDonald and McKay to convey the land interest 
to N, D. Moore, and no written declaration simi- 
larly signed by them showing that they held the 
same in trust for him, then complainants have no 
standing in this case for that reason; and -the ar- 
cument is that sincein that case N. D. Moore 
could not, because of these statutes, have compel- 
led a conveyance of the interest to him by McDon- 
ald and McKay, these complainants, who have N. 
D. Moore’s rights, such as they were, and no more, 
could not have compelled a conveyance from Me- 
Donald and McKay, and therefore cannot compel 
one from Helen Moore, the grantee of McDonald 
and McKay. 

It is said that Helen Moore stands, in relation 
to complainant's claim, where McDonald and Me- 
Kay stood, and not otherwise. That if we could 
not have compelled them to convey to N. D. 
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Moore the third interest they had verbally prom- 
ised him, no more can we call upon Helen Moore to 
convey to us the one-sixth interest N. D. Moore 
assured to Monroe by his deed to the latter. 

Qur reply is this: 

So far as McDonald and McKay art concerned, 
granting that they might, as against D. N. Moore, 
have stood upon their nghts under the statute and 
refused to convey the luterest they had verbally 
promised him on request, they did not choose to do 
so. ‘They waived the statute, as they had a perfect 
right—and were in honesty bound—to do, and con- 
veyed on N. D. Moore’s request. No one can in- 
voke the statute for them; it was their concern, and 
theirs alone. 

Barber We Milner et al 45, Mich. 248. 

Defendants have said on the above case that 
the conveyance was made to Milner in conformity 
with the terms of the verba! trust on which Gibson 
received his deed from Mrs. Barber, which was 
that Gibson should convey ‘‘to her or to any person 
to whom she should direct: while in the case at bar 
the verbal trust or promise on the part of McDonald 
and McKay was that they would convey to N. D. 
Moore, while in fact they conveyed to Helen Moore. 

More of this distinction presently. 

But in Patten v. Chamberlain, 44 Mieh. 5, Mrs. 
Chamberlain caused to pe conveyed to her hus- 
band a certain “lot of land in St. Josephs county” 
on an oral trust that he would bold the same land 
for their daughter; the husband exchanged it for 
lands in Detroit, and caused that land to be con- 
veyed and held for the daughter’s benefit. The 


—_ ee ee eS a ae et tan 1 
Pets ae eae ne er Re et ie +k CS eS ee Oar, ee gt ee iat et Ree ot) ee, ee - 
Sad hits ee ek es 4 eS a fe awh ate epee a ae & Set ON 2 ht oe} 
nasa Rei ae eee Oe eae oh MR al Gal as ee é : : 2 ey 

ah wi fore és ae ete an é re ars Pen Fe i a ea 


IG 


land covered by the verbal trust was not the 
same land whereby the trust was satisfied. Yet 
the court would not allow it to be disturbed be- 
cause of the statute, and said: 

“So for as concerns the controversy with 
these complainants, it is immaterial that the 
trust was a verbal one. It could not have been 
enforced against him, but it was nevertheless 
his duty to recognize and execute it; and when 
he did recognize it in the exchange made for 
other property, his creditors could not com- 
plain.” 

Can it be said in the case at har that McDonald 
and McKay did not execute the trust to convey to 
N. D. Moore when they conveyed at his request 
without further consideration to his own nominee, 
but that in the above cited case Chamberlain did 
execute his trust by causing other land to be held 
for his daughter? 

In Newman v. Nellis, 97 N.Y. 285, the defend- 
ants sold plaintiff's grantor a house lot, and repre- 
sented orally at the time of the conveyance that a 
strip of land next adjoining itfshould be opened as 
a road “for the use and convenience’ of the 
grantee, “his assigns and the public.” The defend- 
ant did so open it, and it was so enjoyed by the 
grantee, and his grantee, tle plaintiff; and the lat- 
ter afterwards brought suit to restrain the original 
grantor from closing it. The court held that this 
verbal promise would have been void by the statute 
of frauds, and said: 

but we know of no rule of law which pre- 


vents a party from performing a promise 
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which could not be legally enforced, or which 
will permit a party morally but not legally 
bound to do a certain act or thing, upon the act 
or thing being done, to recall it, to the preju- 
dice of the promisee on the plea that the prom- 
ise, While still executory, could not by reason of 
some technical rule of law have been enforced 


by action.” 


But on principal, what is the difference between 
an undertaking by A to convey to Ba _ certain 
piece of land, and an undertaking to convey the 
same piece to him or to his order? ‘There is no 
substantial difference except perhaps it be this, 
that A might, if he chose, insist on carrying out 
his promise as first above stated literally in spite of 
B’s request to do otherwise, but having complied 
with the request, McDonald and McKay having 
acquiesced in the departure requested by N. D. 
Moore, can he be allowed to set it up, he or his nomi- 
nee who stands in his shoes, and say it was not an 
execution of the trust? 

The defendants insist that McDonald and 
McKay (in the absence of a written promise or 
declaration of trust) could not have been compelled 
to convey to Moore, even if they had orally prom- 
ised so to do, or orally recognized an obligation so 
to do. 


This was not and is not contested. 


But when they further proceed to say that 
Helen Moore took the title from McDonald and 
McKay as a stranger would have taken it, as free 
to hold it and to disregard the moral obligation or 
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trust as McDonald or McKay would have been, had 
they seen fit, to refuse to carry out N. D. Moore's. 
request, the issue between them and us is as sharply 
defined as is desirable. 

In support of this contention they cite several 
text books and cases. 

Among them 1s: 

Peckham v. Balch, 49 Mich.177. 

In this case the court dismissed a bill in equity 
to compel the defendants to convey land upon the 
ground that the agreement to convey was verbal 
only and that no sufficient part performance was 
shown to satisfy the statute. The co-defendant, 
Winter. had purchased of the defendant, Mrs. 
Balch, the land in question; and the Court says: 

“The fraud of the defendant Winter, in 
purchasing from Mrs. Balch cannot make out 
an otherwise defective case for the complain- 
ant. If he could not have enforced specific 
performance as against Mrs. Balch, neither 
could he against her fraudulent grantee.” 

Of course not.. But this is not our case. 


If McDonald and McKay had disregarded 
wholly their arrangement with N. D. Moore, and, 
ignoring him and his wishes, conveyed the interest 
to A, who was fully cognizant of the breach of hon- 
or and therefore a “‘fraudulent grantee,” the case 
would be the same, and A would have the same 
right to defy the obligations of honesty which they 
had. 

But N. D. Moore is the connecting link between 
the complainants on the one side and MeDonald 
and McKay and Helen Moore on the other. 
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‘The complainants hold N. D. Moore’s obligation 
for a conveyance to them, a fact known to the oth- 
er parties and with reference to which they, as well 
as N. D. Moore. acted. Moore had covenanted his 
rights to Monroe. Now, granting that if Moore 
could not have or had not procured McDonaid and 
Mckay to convey on the strength of their obliga- 
tion to him, he, Moore, would have been liable to 
Monroe only in damages on his covenant, as defend- 
ants say, will the principles of equity permit him 
to actively and suecessfully interpose and exert 
himself—not to assure—but to defeat his own cov- 
enantfor his own benefit. 

[s this such a fraud as equity will let pass to 
shelter itself under the statute of frauds set up by 
the wrong doersthemselves? That is one of the 
questions on this part of the case. 

It is precisely because McDonald and McKay kept 
their faith with N. D. Moore by conveying on his 
order, that w2 say the statute was wiived; and pre- 
cisely because they conveyed not only by hisorder but 
also on the consideration solely which moved to them 
from him to one knowing all the facts and participa- 
ting in the fraud, that we say that she cannot inter- 
pose the statute, which protected them alone. 

The trust was carried out. ‘Trickery so devised 
it that the legal title did not in fact pass to him and 
from him to her, but that was the substance of the 
transaction, and equity will so read it in order to 
save our rights, out of which we should otherwise 
be defrauded as was intended by N. D. Moore. 

[t was such an execution of the trust as frees 
the case from the operation of the statute of frauds 
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and enables a court of equity, by treating those 
things which ought to be done as done—by looking 
at things as they are in substance and not as trick- 
sters would for their own purposes like them to ap- 
pear—to afford relief. 

McDonald and McKay having waived the statute, 
to allow Helen Moore to set it up, would be to per- 
mit her to accomplish a fraud by means of it. 

Helen Moore is a shadow of her husband in this 
case; he procured the title which she holds; she 
had no part in it; he alone negotiated and acted; 
he is the sole author of her title, such as it is; on 
what principle can she hold a title under these cir- 
cumstances which he could not hold if lodged in him? 

It is objected that constructive trusts ex maleficio 
are never declared except where a conveyance had 
been obtained of the legal title by false representa- 
tions and deceit by the grantee, or by mistake on 
the grantor’s part without which the grantee would 
not have obtained it. 

That Helen Moore did not so get her title and 
therefore cannot be compelled to convey it. 

Many of the cases on this head are of this de- 
scription. 

Byrne v. Rood, supra. 7 

It was also urged that the mere refusal to carry 
out a parol agreement to convey land is not such a 
fraud as will create a trust ex maleficio. 

But we are not complaining of N. D. Moore for 
merely refusing to do as he agreed; he made a con- 
veyance to Monroe of the land which he was shortly 
after to have himself, and to this extent he did ex- 
actly as he agreed; but after doing this, to defraud 
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us, he interposed and prevented McDonald and 
McKay from doing what they had agreed to do and 
were willing to do, and what, when done, would 
have made his deed to Monroe an effectual convey- 
ance (inlaw orin equity). Thisis the fraud we 
complain of. 

That the fraud is new in form and no court 
has ever declared the particular combination of 
circumstances as a fraud, will not deter a court 
of equity from making a precedent. 

As it is said in Hill on Trustees, star page 145: 

‘Therefore, if a case of fraud or presump- 
tion of fraud should arise to which no case 
previously decided, or even no principle already 
established, can be applied, a new principle will 
be established to meet the fraud, as the prinei- 
ples on which former cases have been decided 
have been from time to time established, as 


fraud contrived new devices. | 


But if it-be true that no oral trust ex-male- 
ficilo will be enforced, notwithstanding the provis- 
LONS of the statute of frauds. except CONVEYANCE he 
got directly by deceit of, or mistake on the part of 
the grantor, we submit that the facts here, fairly 
considered. will show that precise state of things. 
Let WS S€e@, 

McDonald and McKay, before conveying to 
Helen Moore, were aware that her husband had 
conveyed to Monroe with a view of subsequently 
acquiring the title which they had promised 
Moore, through a conveyance by them to him. 


McDonald and MeKay were presumably honest 


men, and would not have consented to defeat the 
rights of Monroe’s heirs if they had supposed 
those rights to be still in foree. This, we think, 
would be presumed in the absence of evidence. 
But there is evidence in the record to show if. 

It is clearly because they did not at the time 
of the conveyance to Helen Moore believe Mon- 
roe’s rights to be still subsisting that they con- 
sented to make this deed. Now, if the nghts of 
Monroe’s heirs were still in force (as we have 11- 
sisted in another part of this argument) the deed 
to Helen Moore was made upon a mistake or a 
misapprehension of the facts, at the least. A ad 
whether this arose from the assumed knowledge 
of MeDonald and McKay themselves of the deal- 
ings between Moore and Monroe, subsequent to 
the deed from the former to the latter, in relation 
to that deed, or partly from this source and partly 
from Moore’s misrepresentations of those facts 
made to them, the legal title got from them by 
Moore in his wife’s name was wrongfully or fraud- 
ulently got; and the trust accompanies it, or 
fastens upon its bolder, in spite of the statute of 
frauds. 

That Moore represented to them that his bar- 
gain with Monroe had been voluntarily abandoned 
by the latter, there is no doubt. And that they 
were influenced by it and were influenced to con- 
vey to Moore’s wife because of it, is also sufficiently 
clear. : 

John McKay, one of the trustees, testifies that 
Monroe wrote him in 1875, or early in 1876, inquir- 
ing whether Moore had an interest in the land, 
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saying that he had been talking with Moore, and 
would like to buy an interest in it. To this McKay 
answered that Moore had no claim in the property 
which was owned by himself and McDonald, and 
that Moore hadn’t any deed of it. Shortly after 
which time McKay was informed that Monroe had 
bought an interest in the land from Moore (Record, 
23). 

McDonald also knew of this interest shortly 
after it was conveyed (Record, pp. 30, 33). 

These trustees were willing to convey to Moore 
and expected to do so up to the time of their con- 
veyance to Helen Moore (Record 31). 

At pages 44 and 45 of the record, N. J. Moore, 
in stating why the deed was made to his wife and 
not to himself, gives conversations or the result of 
conversations between himself and McDonald and 
McKay,and gives as a reason for the departure that 
he found Monroe's deed to have been recorded; 
that Monroe was dead and he expected that Mrs. 
Monroe would make trouble; and he says, at page 
48 that he understood the settlement he made with 
Monroe put an end to the latter’s claim to the land, 
and at page 49, that he was first told by McKay 
that Monroe had got his note back; and at page 
53, that MeDonald knew all the circumstances of 
the transaction or what were supposed to 
be the circumstances, namely, that the deed 
was put on record andthe note returned; and 
it was the opinion of McDonald and McKay that 
under these circumstances, assuming them to be 
true, namely, in substance, that the bargain between 
Moore and Monroe had been rescinded, and yet 
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trouble might be made, that the deed should be 
made to Helen Moore. 

rom these citations, and from Record page 
25, where it appears that McKay thought Monroe 
had forfeited his rights because of the 
return oof the - note, it sufficiently  ap- 
pears, we submit, that the  trusteeS acted 
under the supposition, however got, that Moore 
had ceased to be under obligations to Monroe in 
the matter; and, we take it, it makes no difference 
whether the title was obtained from them through 
misapprehension on their part of the transactions, 
or through misrepresentations of the same on the 
partof N. D. Moore made tothem. 

We insist also, that the evidence shows that 
Helen Moore took the title in secret trust for her 
husband and for his benefit, and so held it. That 
her name is a mere cover for his title. And we 
submit that it tends to show a secret re-convey- 
ance from her to him. 

From N.D.Moore’s cross-examination (pages 103- 
110), although he denies that there was any under- 
standing between him and his wife that she should 
hold it in trust for him and denies a re-conveyance, 
it nevertheless appears that this property and the 
large sums of money realized from the lease of it and 
from sales of part of it, were dealt with as freely by 
him after the conveyance to his wife as if that con- 
veyance had been to himself; that the avails of it 
have been largely, if not wholly, invested by him 
In property in his own name and on his own ac- 
count; that although he kept books of account, 


he kept no account thereon with his wife: and that 
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she has had no credit whatever for the large sums 


received from this property which he claims to be 
hers. He therefore received as full benefit from it 
as he would have received with the title formally 
in his name. 

Besides, he testifies that the purpose and object of 
the conveyance to her from McDonald and MekKay 
was to head off the Monroe deed, and nowhere claims 
that the purpose was to give her the real ownership of 
the property. 

Helen Moore was not called as a witness in the 
case, and did not testify therein. 

His avowed object being thus accomplished, it 
is highly probable that he afterwards obtained from 
her the legal title or a conveyance for it, at least, 
in secret, for his mode of dealing with the proper- 
ty with her permission, is, 1f uot inconsistent with 
an independent title in her, at least unnatural on 
that supposition. His bare statement that no such 
trust or such deed existed, is, under the cireumstan- 
ces and in view of the record he has made in this 
‘ase, and in view of her absence as a witness, it 
seems to us, of no weight. 

[f against such proofs of a secret trust or title, 
the bare denial of the party alleged to be the bene- 
ficiary is to control, it is safe to say that no such 
trust or title can ever be established, for they are 
always or almost always erected for fraudulent 
purposes, and therefore in favor of those who will 


not hesitate to deny them. 
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[IT IS SUBMITTED WITH CONFIDENCE ON THIS RECORD, 
THAT AN AGREEMENT IN WRITING TO CONVEY ONE- 
THIRD OF THE LAND TO MOORE WAS EXECUTED BY 
MC DONALD AND MC KAY AND DELIVERED TO MOORE 
OR FOR HIM. 


If so the statute of frauds is immaterial. 


One witness, William D. MelIntyre, testifies 
positively that there was. He was present at the 
time the agreement was made; he furnished a part, 
at least, of the money forthe purchase of the land, 
and was to have an interest in it, which he after- 
wards obtained; he fixes the time asin the winter 
of 1875; the place, in a room in a hotel at Hancock: 
he says that himself, Moore, McDonald and 
McKay were present; that Moore wrote it; that 
McDonald and McKay signed it; that Moore kept 
it; that Moore went to Lansing the next morning 
to locate the land and shortly afterwards returned, 
(Record 56-61). It was wholly immaterial whether 
Moore signed it or not; all that was necessary to 
secure Moore’s rights was that McDonald and 
McKay should sign a statement or agreement that 
he was entitled to a third interest in the land. 

Such an agreement or declaration in writing 
signed by McDonald and McKay would satisfy the 
Michigan Statute of Frauds. It would contain, as 
described by the witness, a description of the land, 
and McDonald and MeckKay’s obligation to convey 
it to Moore, or that it was his. The consideration, 
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under Michigan law, need not have been expressed 
in it. 
Howell’s Annotated Statutes, paragraph 
6182. 

[t seems hardly needful to observe that if such 
an agreement was made, the fact that the deed 
was subsequently taken in the name of McDonald 
and McKay would not affect it, although counsel, 
in one of their briefs, so argue. It would of course 
subsist aud attach to the title got by McDonald 
and McKay. 

The fact that MeIntyre does not remember all 
the minor details with certainty, such as who took 
and kept the paper, does not militate against his 
evidence. It is of no consequence, if what was 
done amounted toa delivery; and if his testi- 
mony is true, what was done did amount 
to a delivery; Melntyre saw the paper, heard 
it read, and testifies positively and unequivo- 
sally that it provided for a third interest in 
the land to Moore. The particular. language of 
the paper is immaterial. Had he pretended to give 
the exact language, his testimony would, after 
such a lapse of time, be justly open to suspicion. 
The interest which Moore, by the paper, was to 
have, according to McIntyre, tallies exactly with 
the testimony of all the other witnesses as to the 
verbal declarations of what the agreement was, and 
with the undelivered deed to Moore made out the 
same year and deposited with Viele. 

No one disputes the interview; no one disputes 
that the money for the purchase was then and there 
furnished to Moore; no one disputes that the four 
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were there at that time on that business in the Lake 
View house, and then and there consummated the 
arrangement for the purchase of this land. 

These facts stand forth undenied and incontro- 
vertible. The defendants do not put either MceDon- 
ald or Mckay or Moore upon the stand to deuy, tt. 
McDonald was not recalled. McKay and Moore 
were both recalled to the witness stand after McIn- 
tyre thus testified, but neither is askéd about this in- 
terview and its particulars. The fair inference ts 
that neither of them could deny tt. 

The only apparent contradiction is that of 
Moore himself, an intensely interested witness; he 
does not say that no such agreement was drawn 
up, but that he ‘‘had no contract in writing” (Rec- 
ord, 36, 109). 

In one of the defendants’ briefs it is contended 
that the evidence of this written contract is inad- 
missable because a notice to produce was served 
upon defendants’ solicitors too late. 

It was served on the same day that Moore was 
last examined, and as Moore denies that he had a 
written agreement, it would seem as if any further 
or other notice were needless, if, indeed, any were 
needed. 

It is entirely consistent with Moore's testi- 
mony to believe that a written contract was made 
out and Jeft with some party for him. 

McDonald and McKay do not deny the giving 
of the written agreement. McKay says, ‘I don't 
remember us giving him any writing for it’ (Rec- 
ord, 25). McDonald says, “I don’t recollect having 


any written agreement’’ (Record, 31). 
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But the learned counsel for the d2fendants 
brush this testimony aside, and say: 

“That MeIntyre is an utterly unreliable 
and unfaithworthy witness.” 

Why? (1) Because he is a brother of Mrs. 
Monroe, now Mrs. Crawford. But is not Mrs. 
McKay a sister of Mrs. Crawford? (2) Because 
he could not at first tell who kept the paper, 
although afterwards testifying that Moore kept it. 
It is of no consequence who kept the paper, if the 
transaction amounted to a delivery of it, and we 
submit that it clearly did. 

We invite the careful attention of the court 
to the testimony of MeIntyre, which covers only 
four pages above cited. 

[In this connection Judge Dillon in his brief, at 
page 22, says: 

‘Later he (McIntyre) testifies (Record, p. 

86) that he did not see the agreement.’’ 

There is no such testimony on page 86, nor else- 
where in the Record. 

Hither McIntyre’s statement about this transac- 
tion is true, or he is a perjurer. Is it possible to 
conceive that he would manufacture this story out 
of whole cloth? There must be some motive for 
perjury. If anybody contradicted or ealled in 
question the particulars of this interview, such an 
epithet might have some defense. ‘The words 
“unreliable and unfaithworthy witness,” we sup- 
pose, mean that lis testimony doesn’t suit the 
defendants. J¢# ts almost inconceivable that MelIn- 
tyre would mvent a story SO reasonable, SO consistent 


with common business principles, so natural, fixing 
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the time and the place, giving the words of the 
actors, telling who wrote the paper, what one said 
when he signed it, with whom he went there and 
with whom he came away; each one of these par- 
ticulars furnishing ample chance of contradiction, 
and none was attempted. 

If W. D. McIntyre does not appear on this 
record to be reliable and faithworthy, who is so? 


¥. 


THE DEED EXECUTED BY MCDONALD AND MCKAY TO MOORE, 
AND DEPOSITED WITH VIELE, A COMPLIANCE WITH THE 
STATUTE OF FRAUDS. 


The history of this deed has elsewhere been 
shown. 

It is frankly admitted that the authonties do 
not agree as to whether a deed under such ec'r- 
cumstances is a compliance with the statute. 
This deed evidences -the whole contract between 
the parties. Moore had fully performed. There 
is no doubt as to what their parol agreement was 
prior to the execution of the deed. Certainly, by 
such a deed the purposes of the statute of frauds 
have been accomplished; for there is no danger 
that the title to lands is left to the fleeting mem- 
ory of witnesses, or to be wrested from its owner 
by perjury. 

Delivery of an instrament is not necessary, In 
all cases, at least, to comply with the statute. 

In Uram v. Coates, 109 Mass. 581, there was no 
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delivery of the declaration of trust. It was found 
among Rand’s papers after his death. It was held 
valid. At page 584 the court says: 

“We are of the opinion that this writing is 
“sufficient as a declaration of trust within the 
“meaning of our statutes. It is much more 

“formal and particular in its statement than 
“declarations of trust, description by letter, by 
“answer in chancery, by atlidavit, recital in 
“bond or deed, or pamphlet, which have all 
“been held sufficient, and with reference to 
“which it is held to be no objection that they 
“were drawn for another purpose, and not 
‘“‘addressed to nor intended for the use of the 
‘‘cestur que trust.” 

In a Pennsylvania case the court say: 

“Not having been delivered, it (the deed) 
conferred no title, and having been retained 
exclusively in the vendor’s hands, it could not 
serve the purpose of averting the object of the 
statute; but its execution was a fact bearing 
upon the question of the existence of the con- 
truct; 1t was a deliberate admission that the 
land had been sold and an explicit declaration 
of the terms of the sale, and of the quantity and 
boundaries of the land and of the amount of the 
purchase money. Its production in evidence 
could have been enforced for the purpose to 
which it would extend ; not to establish title and 
not to avoid the statute, but to show a carefully 
considered acknowledgement and recognition 
by Carroll of Hart’s contract rights. Can it be 
doubted that verbal testimony of declarations by 
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the plaintiff of the precise facts related by the 
deed would have been admissible in aid of the 
grounds on which the defense rested? And how, 
in view of such clear and definite evidences as 
would be thus afforded, would a chancellor find 
embarrassment in decreeing specific performance.” 


Carroll v. Hart, 85 Pa. State, 570. 


The following cases hold expressly that a deed 
executed though not delivered, is a sufficient mem- 
orandum in writing of a contract to satisfy the stat- 
ute of frauds. 

Parrill v. McKinley, 9th Gratt. 1. 
Bowles v. Woodson. 6th Gratt. 78. 
Jenkins v. Harrison, 66 Ala. 352. 
In this Alabama case, page 356, the court says: 


“Tt is certainly true, as is insisted by the appel- 
lant’s counsel, that delivery is essential to give ef- 
fect to a deed,as essential as signing or the attesta- 
tion of witnesses or a legal acknowledgment of ex- 
ecution; andit is true, that though signed, attest- 
ed and acknowledged, so long as the grantor re- 
tains control or dominion over it;so long as he de- 
sires not to part with 1t with the purpose that it 
shall enure to the grantee, title will not pass from 
him. The concession does not meet the point up- 
on which judgment is to be pronounced. We are 
not inquiring whether the grantor has parted with 
the title to them and the grantee has become _ in- 
vested with the title. ‘‘he gravamen of the com- 
plaint; the necessity fora resort to a court of 
equity consists in the fact that the grantor has not, 


as he was bound to do by the contract existing be- 
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tween him and the grantee, parted with the legal 
title; and it is the performance of that contract 
which is claimed and which is the primary object of 
of the suit. It is written evidence of the contract 
by the vendor to the performance of which we are 
inquiring; and that, according to the authorities 
may be obtained from any document or instrument 
signed by the vendor; and it ¢s not necessary that 
tt should have been written with the view of furnish- 
ing evidence of the contract and looking after its 
final consummation. 


Whenever a note or memorandum of the 
substance of a contract signed by the par- 
ty to be charged is produced, whatever may 
be its form or character, or whatever may be its 
operation or validity in courts of law, the words and 
purposes of the statute are satisfied. The party is 
shielded from the peril and mischief springing from 
the frailty and uncertainty of mere oral evidence 
resting in the fleeting memory of witnesses ,and the 
court has, over his own signature, clear and satis- 
factory evidence of the contract to be enforced. 


Without passing beyond the facts of this case, 
we hold that a deed drawn and executed with the 
knowledge of both parties with the view of the con- 
summation of a contract of sale which in itself 
and of itself embodies the substance, though not 
all the details and particulars of the contract, 
naming the parties, expressing the consideration, 
describing the lands, though not delivered, and its 
delivery postponed until the happening of a future 
event, is a note or memorandum of a contract 
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sufficient to satisfy the words, the spirit and prr- 
pose of the statute of frauds.”’ 
Reed, in his work on the statute of frauds, says: 


“The weight of authority is in favor of treating 
an undelivered deed as no compliance with the 
statute of frauds, in the absence of special circum- 
stances showing that it was so intended by the parties. 


The parties here meant are the owners of lands. 


That McDonald and McKay executed this deed 
in pursuance of an undisputed oral agreement, is 
clear; that it embraced the whole of the contract 
is clear; and that it contained all the essentials of 
such a deed, is clear. 
Even laymen fully understand what is meant 
by a deed; and when they speak of a deed of lands 
they thoroughly understand what is meant. 
ltcan hardly be said that there is no evidence 
that Moore did not know of this deed. He told 
Monroe the deed was then probably made out, ac- 
cording to his own testimony, and according to . 
Mrs. Monroe’s statement that the deed was then 
made out. 
In the case of Campbell v. Thomas, 42 Wis. 441, 
it is said that “If it (the deed) contained the whole 
contract, we should have no difficulty in holding 
that it answered the requirements of the statute.”’ | 
See also, Thayer v. Luce, 22 Ohio St. 74. 


Iv IS OBJECTED THAT IF THE DEED FROM MOoRE TO 
MONROE BE CONSIDERED AS A CONTRACT TO CONVEY, 
THEN, AS MOORE WAS UNABLE TO PERFORM HIS PART 
oF 1T IN MONROE’S LIFETIME, THE LATTER COULD NOT 
HAVE BEEN COMPELLED TO PERFORM ON HIS PART, AND 
THEREFORE NO RIGHT DESCENDED TO MONROE’S HEIRS 
TO ENFORCE THE CONTRACT. 

Judge Dillon’s argument, 92-98. 

In reply to this, we say that it does not appear 
that Moore could not have enforced that contract 
in Monroe’s life. 

It does appear it is true, that he did not obtain 
the legal title in Monroe’s lifetime, but it does not 
appear that he could not have done so; but on the 

i contrary it does appear that he could have obtained 
the title had he chosen so to do. 

Fry on Specific Perform. 2nd Ames Ed. $702. 

Monroe died in August, 1878. MceDonald’s 

objections to conveying to Moore were removed in 

¢ 1877. That is, Moore and he had in that year a 
| settlement of certain affairs which McDonald had, 

until then, chosen to consider a reason for not con- 
veying (Record p. 77). And he was then and ever 

+ after ready to convey to Moore (Record p. 31). 
McKay never had any objections to conveying, and 
actually signed a deed of conveyance in 1875. Me- 
‘ Kay’s wife nade objections to signing, and it does 

not definitely appear when these were removed (Re- 
cord 21). But Mrs. Meckay’s signature to a deed 
conveying an interest held in trust was unnecessary. 

We submit, without pursuing the matter at fur- 
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ther length, that all the reasoning of his brief, based 
on Judge Dillon’s erroneous assumption above 
noted, falls to the ground. 

We frankly say to the court that we have not 
found any case like this upon the facts; but we 
submit that Tuite v. Miller, 10 Ohio, cited ‘by 
Judge Diilon at page 74 of his argument, is not a 
case necessarily adverse to our position. In_ that 
case the aid of the court was invoked against an 
annual charge of dower of $60 imposed upon the 
land in question by a former decree. It was held 
that the other covenants in the deed given by the 
husband of the doweress which formed the basis of 
plaintiff's claim to relief, were not broken by the 
fact that at the time of the conveyance an inchoate 
right of dower existed which might have become 
vested. And as to the covenant of warranty, the 
court says: 

“The rule is universal that no right of ace- 
tion arises under this covenant except after an 
eviction or something which is equivalent.”’ 


Thus holding that this covenant was not brok- 
en. If the covenants were not broken they could 
not be specifivally, or otherwise, evforced. 

We submit that for the same reasons on which a 
court of law acts in estopping one who has granted 
land which he did not ownat the time of the grant, 
when he subsequently acquires the legal title, from 
asserting it or callingin question his own grant, a 
court of equity may compel a conveyance of the legal 
title lodged in another who has nojust claim to the 
title because it was obtained for him without cost, and 
with notice, and by the person bound by his own grant 
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—if not to make the same good—at least not to wrest 
away or dwert it. 

We know not where to find a more forcible 
statement of these reasons than in the opinion of 
this court in Van Ransellaer v. Kearney, 11 How- 
ard 297, at page 325. The court says: 

“The principle deducible from these author- 
ities seems to be that whatever may be the form 
or nature of the conveyance used to pass real 
property, if the grantor sets forth on the face 
of the instrument by way of recital or averment, 
that he is seized or poseessed of a particular 
estate in the premises, which estate the deed pur- 
ports to convey, or if the seizen or possession of a 
particular estate is affirmed in the deed either 
in express terms or by necessary implication, 
tlre grantor and all persons in privity with him 
shall be estopped from ever afterwards denying 
that he was so seized and possessed at the time 
he made the conveyance. The estoppel works 
upon the estate and binds an after acquired 
title as between parties and privies. ‘T'he reason 
is that the estate thus affirmed to be in the 
party at the time of the conveyance mast nec- 
essarily have influenced the grantee in making 
the purchase, and hence the grantor and those 
in privity with him, in good faith and fair deal- 
dealing, should be forever thereafter precluded 
from gainsaying it. The doctrine is founded, 
when properly applied, upon the highest prin- 
ciples of morality, and recommends itself to 
the common sense and justice of everyone; and © 
although it debars the truth in the particular 
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case, and therefore is not infrequently charac- 
terized as odious and not to be favored, still it 
should be remembered that it debars it only in 

: the case where its utterance would convict the 
party of a previous falsehood, would be the de- 
nial of a previous affirmation upon the faith of 
which persons had dealt and pledged their 
credit or expended their money. It is a doc- 
trine therefore, when properly understood and 
applied, that concludes the truth in order to pre- 
vent fraud and falsehood, and imposes silence on 
a party only when in conscience and honesty he 
should not be allowed to speak.” 


VII. 


THE SUFFICIENCY OF THE BILL OF COMPLAINT TO AUTHOR- 
IZE A RECOVERY IS CALLED IN QUESTION. 

It is argued that the bill is not properly framed 
to recover on the theory of the case as above dis- 
cussed. 

The bill alleges that McDonald and McKay 
became in January, 1875, the holders of. the legal 
title to the quarter section, an undivided one- 
sixth whereof was in October, 1875, conveyed by N. 
Moore to Monroe; that McDonald and MeKay 
held in trust for N. D. Moore an undivided one- 

‘third of the same, and that in order to carry out 
the trust, sometime between January, 1875, and 
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Marcel, 1881, executed a deed of said third to N. D. 
Moore; and that this deed was, after its execution 
and delivery, suppressed and destroyed. The 
proofs failto show that such a deed was sign- 
ed by the wife of McKay, and do show that it was 
never delivered; had it been signed by the parties 
and delivered and then suppressed by the grantee, 
that would have made a complete case. _In so far 
as that aspect of the case is concerned, we admit 
that it is not made out. 

But the bill and amendments allege the deed 
from N. D. Moore to Monroe of one-sixth of the 
land; that McDonald and McKay became the own- 
ers in fee of the entire quarter section, ‘“‘holding 
an undivided one-third thereof in trust for the said 
Nat. D. Moore, by an arrangement between the 
sald McDonald and McKay on the one side and 
the said Moore on the other, entered into before or 
at the time the said McDonald and McKay acquir- 
ed title.’ That in 1880 they, at N. D. Moore’s re- 
quest, deeded the said one-third to Helen Moore, 
who paid nothing therefor, and that the same vest- 
ed in her as trustee for N. D. Moore and for Mon- 
roe and his heirs; that the latter deed was made 
for the purpose of cutting out complainants’ title 
derived from the deed from N. D. Moore to Mon- 
roe. That the conveyance from McDonald and 
McKay to Helen Moore was made at N. D. Moore’s 
instigation with the intent and purpose to defraud 
complainants by lodging the apparent legal title in 
his wife’s name, though for his benefit; that this 
transaction ought to be considered as if the con- 
vevyance had been made to Moore himself, and that 
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the husband and wife were estopped; that she had 
no interest in the one-sixth as against complain- 
ants; that the title to the same is in complain- 
ants ‘‘by virtue of the premises,’ and that Helen 
Moore took her deed with full knowledge of com- 
plainants’ rights. 

It is argued that the bill alleges no sufficient 
case except the particular case abandoned by us 
because of failure of proof; that the allegations of 
a trust in Moore’s favor upon the title in McDon- 
ald’s and McKay’s hands is not sufficiently full, 
under authorities like Perry on Trusts, section 
137. 

We answer: First—That complainants were 
necessarily in the dark as to the precise facts 
touching the relations between McKay and Me- 
Donald on the one side and N. D. Moore on the 
other, with respect to the latter’s interest; they 
could only know from the declarations of Moore 
when he conveyed to Monroe, that he was entitled 
as against them, to a one-third of this land; so fer 
as they knew McDonald and McKay were, in re- 
spect to this one-third, holders of the naked leg»! 
title, in the language of the bill, (‘but holding an 
undivided one-third thereof in trust for the said 
Nat. D. Moore by an arrangenent between the said 
McDonald and McKay on the one side and Moore on 
the other, entered into before or at the time the said 
McDonald and McKay acquired title.” 

The words, ‘‘by an arrangement between them,” 
etc., fairly mean an agreement that they should 
hold the legal title, and do not refer to any condi- 
tions or terms qualifying the trust. Without these 
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words in italics. or with them, if we correctly in- 
terpret their bearing, the bill alleges a naked trust 
of the legal title without conditions of any kind; 
and this view is strengthened by the allegations 
further on—‘‘that in order to carry out said trast,” 
ete., they conveyed the interest to Moore ‘at his 
request,’ and still farther on that—‘‘at the request 
of the said Moore,” they conveyed the same interest 
to his wife. 

We submit that this allegation means that the 
trust was to hold the legal titleonly, and convey 
the same on request. 

Second. The evidence taken shows this to be the 
very fact. The defendants therefore have been in 
no manner surprised or injured by this allegation of 
the bill, even though it be admitted that it some- 
what lacks fullness and precision. 

[f the bill had run “‘in trust to convey the same 
to N. D. Moore on request,” it would have been in 
this respect entirely precise and full. We submit 
it is sufficiently so. 

[ft must not be forgotten that the case we have 
argued above, does not rest on the fact alone that 
McDonald and MeKay held in trust for Moore, but 
also inainiy upon thefaet, which is amply alleged 
and proved, that they fully recognized the trust by 
a conveyance of the interest on the beneficiary’s 
request to his nominee, made with the intent and 
for the purpose of fraudulently avoiding the  bene- 
ficiary s contract with the complainant's intestate. 

The existence of the trust between McDonald 
and McKay and N. D. Moore is of importance only 
aus explaining the latter's deed to Monroe and the 
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purpose and expectation with which it was made 
by Moore and received by Monroe. 

It being true that there was a trust, and that al- 
though oral (if it was oral) 7¢ was executed, and that 
in consequence ot N. D. Moore’s relations and do- 
ings with Monroe and with Helen Moore, Monroe’s 
heirs became equitably entitled to the benefit of it, 
it became unessential to allege the conditions of the 
executed trust before its execution, if conditions 
there had been. This renders the principle that 
“The trust should be clearly alleged in the bill, not 
only in terms, but all the facts should be set out 
with great clearness and certainty’ cited by defend- 
ants, inapplicable. 

That principle applies only to cases where the 
object of the litigation is to compel the execution 
of the trust against the trustee under circumstances 
such that the complainants must inake it appear by 
allegation that he has performed those things which 
by the very terms of the trust or contract were in- 
cumbent upon him in order to entitle him to the 
property. 

In the case at bar, Monroe having from Moore, 
with whom alone was his contract, a deed with full 
covenants of warranty and title, is, if our argument 
is good, entitled to have that deed made good when- 
ever the subject matter of deed is alleged and 
shown to have vested in Moore, either in contem- 
plation of law or of equity 

This contract of Monroe with Moore is fully 
stated. So also are the facts from which it is claim- 
ed that the land in question subsequently, in the 
contemplation of equity, vested in Moore. 
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It is the fact that the trust existed—not its 
terins—which, after its execution, is important. 

It is insisted by the defendants that the com- 
plainants do not offer to pay the balance of the 
purchase money. 

This does not go to the merits of the contro- 
versy. and the court can decree payment. 


“The allegation of offer to perform is merely 
“formal. It may well be doubted whether, 
‘in a case of this kind, it is material, the party 
‘seeking specific performance, having on his 
‘part performed partially, and being hin- 
‘dered from performance by the act of his ad- 
‘‘versary, who, it is evident would not, if it 
‘were tendered, accept further performance.” 

Jenkins v. Harrison, 66 Ala. 352, and cases 

there cited. 


VIII. 


One of the nain grounds of defense is that there 
was an agreement between Moore and Monroe to the 
effect that Monroe should quit-claim the land to 
Moore or surrender to him the deed, which was car- 
ried out by Moore. 

This defense is set forth in tlhe answer in the 
following language: 

That ‘Monroe paid on obtaining said deed only 
ten dollars, giving his note for two hundred and 
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Kent v. Losley, 24 Wis. 684. 

McClellan v. Sanford, 26 Wis, 595. 

Harter v. Christoph, 32 Wis. 248. 

Kirchval v. Doty, 31 Wis, 491. 

Pringle v. Dunn, 37 Wis. 449; 50 Wis. 200. 
Howland v. Blake, 97 U.S. 626. 

In Munday v. Foster, 31 Mich. 315, complainant 
sought to set aside a trust deed made by his wife 
in her lifetime on the ground that he had deeded 
her the same property with the agreement that she 
was to make a will leaving it to him; complainant and 
his sister were the witnesses to the parol agreement. 
His testimony was Incompetent under the statute of 
Michigan above meutioned but the court considered 
it on this question. His sister testified positively that 
the decedent told her of the arrangement and that 
she had made the will, but the court held that it 
was insufficient to set aside the deed because her 
testimony was weak and uncertain, saving at page 
323: 

“Tf any case of this sort can be sustained by 
verbal proof, the contract should be proved in the 
clearest manner and the eyidence ought to be above 
suspicion.” 

In Kent v. Losley, 24 Wis., the grantor sought 
to prove that the deed was, in fact, a mortgage; the 
grantee was dead; the proof consisted of the testi- 
mony of the grantor alone; held insufficient to con- 
vert a deed absolute on its face into a mortgage. 

Judge Dixon, at page 658, says: 

“T very much question whether. in any case, after 
the decease of the grantee, the unaided testimony of 
the grantor alone, however intelligent and credible he 
may be as a witness, should be held sufficient to set 
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aside the deed or invalidate the title claimed under 
igh 

In McClellan v. Sandford (26 Wis.) the question 
was the reformation of a deed on the ground of a 
mistake; held that the proof must be clear and 
convincing. At page 607 the court approve the 
doctrine above quoted from the case of Kent v. 
Losl ey. 

In Harter v. Christoph (32 Wis. at page 248) the 
. court say: 

“The defendant, Christoph, seeks to impeach 
a mortgage for an alleged mistake therein. Un- 
less the evidence clearly and satisfactorily proves 
the alleged mistake, or, in the language of many 
of the courts, anless it proves the same beyond 
a reasonable doubt, the defence fails.” 

Again, on page 249: 

“Tt would be an extreme case which would 
justify the court in reforming or defeating the 
written instrument upon the uncorroborated tes- 
timony of a party to it, although such testimony 
were uncontradicted.” 

In Kirchval v. Doty (381 Wis. 491) held that the 
greatest clearness and certainty of proof are re- 
quired, and that tlhe facts must be established be- 
yond any reasonable controversy. 

In Pringle v. Dunn (31 Wis. 449) the question 
was whether a mortgage was subscribed by a wit- 
ness at the time of execution; on page 459 the 
court sav: 

“The testimony is quite strong and positive 
that the mortgage had no subscribing witness 
when it was recorded.” | 
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Yet the court held it was not sufficient to over- 
come the strong presumption that fairly arises from 
the instrument. 

All the above cases are approved in 50 Wis. 200. 

The above cases are cited and approved in this 
court in Howland v. Blake, 97 U.S. 624. 

In order to defeat «u deed it is there held that the 
testimony must be entirely plain and convincing 
beyond reasonable controversy. ‘The witness on 
whose testimony it was sought to set aside a_ fore- 
closure deed was the brother of the mortgagor and 
conducted the business in his absence; and the 
court say, page 627: 

‘‘He occupies very nearly the position of a party, 
and upon the unsupported testimony of a party, 
two of the cases above (referring to the Wisconsin 
‘ases) uadjudge that such a decree cannot be sus- 
tained.’ 

Now an examination of Moore’s answer and 
his testimony shows that not only 1s it not above 
suspicion, but that if is inconsistent, contradictory 
and unreliable. 


INCONSISTENCIES BETWEEN MOORES ANSWER AND HIS 
TESTIMONY. 

1. In his answer he says that at the time of ins 
deed to Monroe, Monroe gave him one hundred 
and fifty dollars besides to enter land “if he should 
know of any that was desirable’’ (Record, 4). | 

In his testimony he says that having found a 
forty acres south of Agogeebic Lake containing 
cobalt, nickel and traces of tin, and believing the 
property valuable, he told Monroe that if he 
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wished to enter the land and give h'm ah: *-°1- 
terest, he, Moore, would furnish the minutes. 
Monroe furnished the money to Moore for that 
purpose, but Moore did not enter the land, because, 
as he says, it had been previously entered (Record, 
56. 37. &2). 

Moore then received this money to purchase 
a specific piece. He did not get the piece, nor 
did he return the money, nor inform Monroe that 
he could not get the land; but used this trust 
money for his own purposes. 

2. In his answer he says that it was agreed that 
Monroe should quit-claim to him (Reeord, 5). In 
his testimony he says that Monroe said, after being 
informed that the note for $240 was in the hands 
of Mr. or Mrs. McKay: “I know that, I cen get 
the note from them and will send you back your 
deed’’ (Record, 38-39). 

The ¢ fierence between executng a deed end 
scrrendering one #!ready executed, but unrecorded, 
sapperent. Evidently Moore concluded between 
the time of bis enswer and the time of bis testi- 
mony that the latter theory was more. plausible. 
Hence the amendment of the answer (Record, 
£ -1Q). 

3. In his answer he fixes the date of the 
rescission as about six months after the purchase 
(Record, 5). In his testimony he fixes it first in 
August or September, 1876 (Record 37); but fin- 
ally, when recalled, fixes it in September, or more 
probably as early as October, 1876 (Record, 50). 

4. In his answer he fixes the date at which 
Mrs. Monroe obtained the note from Mr. or Mrs. 
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McKay as early in the summer of 1876, which 1s 
correct. And alleges that it was part of the agree- 
ment of rescission that he, Moore, should ‘‘cause 
said Monroe’s note * * * * to be surrendered 
to him.’’ And after, alleges that ‘‘said McKay, as 
he had been previously reqaested by said Nathaniel 
D. Moore, thereupon delivered said note,’ &c., “Sand 
the same was cancelled” (Record, 5). 

In his testimony he does not pretend that he 
either caused the note to be surrendered, or ever 
requested McKay to surrender it (Record, 43 
and 49). 

John and Jane McKay had both testified previ- 
ously to the taking of Moore’s deposition, that the 
note was not given up by them to Mrs. Monroe 
pursuant to any instructions from N. D. Moore 
(Record 20 and 23). | 

Hence he was obliged to abandon making his 
testimony conform to his answer. 

A pertinent inquiry is how did he suppose that 
Mr. and Mrs. McKay would give up this note with- 
out his authority? 

5. - In his answer he says that he paid to Mon- 
roe the ten dollars paid upon the deed about a 
month after the talk with him about the rescission, 
and that he soon after paid up the remainder of 
the one hundred and sixty dollar note (Record, 5). 

[un his testimony he says he never paid back the 
ten dollars as an independent sum (Record 49), nor 
did he pay that nor any other sum within a month, 
nor until months afterwards (Record, 38). 

Nor did he pay the balance “soon afterwards.”’ 
He paid some prior to Monroe's death and did not 
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pay the balance or make any attempt to pay it un- 
til years after Monroe was in his grave, and he 
thought that the property was more valuable (re- 
cord 38, 39). 

6. In his answer he says that the note was de- 
livered up and cancelled (Record, 5). In his testi- 
mony he says nothing about its being cancelled, 
[It is evident that he knew nothing about it (Record 
39). It was not cancelled, but was preserved by 

Mrs. Monroe, now Mrs. Crawford, and was pro- 
duced in evidence by her, intact and uncancelled 


(Reeord, 76). 


NOW TO THE ABOVE INCONSISPENCIES BETWEEN MOORE S 
ANSWER AND HIS TESTIMONY, ADD THE FOLLOWING 
FACTS AS FURTHER BEARING UPON HIS CREDIBILITY. 


lL. At the time of the alleged contract of re- 
scission, Moore and Monroe lived within three . 
niles of each other until shortly before Monroe 
went to Colorado, which was in July, 1878, where 
Monroe died on the 16th of August following 
(Moore’s testimony, Record 45,46; Mrs. Crawford’s 
testimony, Record 61). 

2. Moore never asked Monroe to quit-claim or 
to surrender the deed. If it was a complete agree- 
ment, with no conditions precedent, why did he 
not get the deed? Monroe could in that case have 
no object in keeping it. Moore, being pressed for 
ou explanation, and recognizing the necessity for 
some excuse for this, frames this flimsy one: 


“One reason was that I knew so _ little 
about the law that I thought that 1 had made 
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myself liable in giving that deed and didn’t 
want to stir it up more than was necessary, 
and another thing, I didn’t want to press it on 
account of the way I was paying the other 
note; I didn’t want to go and urge him to de- 
liver it while he was accommodating me; but 
the main thing was that I was ignorant of 
the law and really thought I bad got myself 
into trouble in giving the deed” (record 51). 
This excuse seems Jame enough and is incon- 

sistent with Moore’s theory that his transaction 


with Monroe was either rescinded or abandoned. 
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IN ORDER TO SUSTAIN THIS HEAD OF DEFENCE THE DE- 
FENDANT MUST SHOW THAT THE AGREEMENT OF RE- 
SCISSION BETWEEN MOORE AND MONROE WAS COMPLET- 
ED; AND THAT MONROE HAD ABANDONED HIS RIGHTS 
UNDER THE DEED. 

We submit that if the proof of this proposition 
depends upon Moore’s testimony wholly or mainly, 
the court could not safely find it from the testimony 
of such a witness. 

What evidence is there then, 1f any, in corrob- 
oration of Moore’s answer that a complete rescis- 
sion of this transaction was had between him and’ 
Monroe. 

On July 4th, 1876, Mrs. Crawford, then Mrs. 
Monroe, be'ng at Hancock, at the house of her sis- 
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ter, Mrs. McKay, received from Mrs. McKay the 
$240 note (which, with ten dollars in cash was the 
consideration for the Moore- Monroe deed) and took 
it away with her. (As to the circumstances under 
which she got it, her declarations at the time, ete., 
more will be said hereafter.) 

Mrs. Crawford, in her testimony on cross-exam- 
ination, gives the following account of what she 
did with it, and there is no other evidence whatever 
upon the subject. 

“(). Did you take the note home with you when 
vou went? A. Yes,sir. 

(). How long after you got the note before you 
went went home? <A. I staid out there (at her 
father’s at Calumet) about a week. 

(). What did you do with the note when you 
got home? A. I took care of it as she told me to. 


(). Where did you put it? A. I put it in the 
drawer where we kept our papers then. 

(). Did you show it to your husband? A. Yes, 
sir. 

(). Showed it to him when you first got home, 
did you? <A. Yes, sir. 

(). Did you ever say anything to Mr. Moore 
about having the note? A. No, sir. 

(. Didn't tell him you had it or anything of 
that kind? A. Never said a word about it to him. 

(). Or Wm. McKay? A. I never seen William 
McKay; | seen him several times; I was slightly ae- 
quainted with him. 

(). She told you if he called for it you would 
have to give it to him? A. She told me if Wil- 
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liam McKay ever called fer it I would have to 
produce it. 

. Did he ever call for it? A. No, sir. 

Q. Did your husband ever tell you what that 
note was given for? A. No, sir. 

Q. Did he tell you to return it? A. No; sir, 

Q. Give you any instructions at all about it? 
A.-No, nothing more than he said to put it by. 

(). You say that he didn’t even then tell you 
what it was for? A. No, nor I didn’t ask him.” 

(Record, 69.) 

This note was always kept by her and was_ pro- 
duced and filed (Record 76). 

It was never ‘‘cancelled”’ as the answer alleged. 
That it was never cancelled in fact, or destroyed, fur- 
nished in itself a strong -presumption that no reseis- 
sion of Monroe's bargain was ever completed or car- 
ried out. 

The note was never delivered by Moore or by his 
order or directions, but contrary to them. 

Moore testifies: 

“Q. After being told by Mr. Monroe that 
he knew the note, the $240 note, was in the 
hands of the McKays, did you give the Me- 
Kays any instructions to give it up to him? 
A. No, sir, [ think not; he told me he knew 
it was there and could getit and 1 didn’t pay 
any more attention to it’? (Record 49). 

The time of this conversation fixed by Moore as 
above shown was in. September or October, two 
or three months after Mrs. Crawford received the 
note, took it home and showed it to her husband, Mon- 


roe. Moore testifies that he was first told by Me- 
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Kay about a year after the alleged rescinding agree- 
ment that Monroe had got the $240 note back 
(Record 49). Shortly after he testified that Mr. and 
Mrs. McKay told him of this fact after the beginning 
of this suit (Record 50). Moore says he never talked 
with Monroe about the giving back the note, and 
says the note was lodged with Mrs. McKay by Wil- 
liam McKay under directions from him to McKay, 
namely, to raise money on it (Record 43). While 
Mrs. McKay says that Moore’s messenger gave her 
the note “‘to keep or to give back to Mrs. Crawford 
then Mrs. Monroe) or fo collect’ (Record 20). 

Mrs. Crawford says that Mrs. McKay told her 
the note had been left there by William McKay, 
gave it to her and told her ‘‘to take care of it in 
case it was asked forby William McKay, and I 
should have to produce it’’ (Record 52). 

We submit that Mrs. Crawford’s version of how 
she came to get the note and the conditions under 
which it was given her, are at least as probable as 
that of the McKays, husband and wife. 

If Mrs. MeKay let her have it unconditionally 
she certainly committed astrange and unnatural 
breach of duty towards Moore, and there 1s nothing 
in the record to show why she should then have 
been willing to give away Moore's property without 
authority from him, 

Note here, also, that Mrs. MeKay on cross-ex- 
amination doesn’t undertake to directly deny say- 
ing what Mrs. Crawford reports her as saying, and 
that at the time Mr. McKay advised his wife thay 
the note belonged to Moore (Record 23). 


(). At the time you gave the note to Mrs. 
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Crawford, then Mrs. Monroe, what did you tell 
her todo with it? A. Idon’tknow asl told 
her to do anything with it. 

().' Didn't you tell Mrs. Monroe to keep 1, 
as it might be called for? A. Not to my 
knowledge (Record 21). 


The only other evidence claimed as coming home 
to Monroe in regard to the alleged rescission, Is from 
McDonald and Moore, for William D. Melntyre’s 
testimony on this head is too confused as to time and 
too uncertain in meaning to be relied on (Record 
83-88). 

McDonald says that in June or July, 1876, Mon- 
roe asked him to collect somme money for him from 
Moore on the latter’s note which he, Monroe, then 
had with him. That Monroe asked himabout the 
value of the landin question, and if he could get his 
money out of Moore he didn’t want theland (Reeord 
30). ‘‘His money” was the ten dollars he had paid 
for the land in question in addition to the note 
given by him to Moore, and the one hundred and 
fifty dollars he gave Moore to enter the other land. 
Thes etwo sums made up the one hundred and six- 
ty dollar note as claimed by Moore. 

This conversation between Monroe and Me- 
Donald took place nearly nine years before the lat- 
ter testified. The deposition was~ taken January 
20th, 1885 (Record 28). 


And McDonald says on cross-examination : 


“(. Had you taken any particular pains to 
charge yourself with this conversation? A. 


No, sir, | was around after my own business, 
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and I went out there to get some blacksmith 
work done’’ (Record 34). 

And McDonald’s memory was so uncertain that 
he could not remember that he signed a deed of 
this one-third interest to Moore, although the fact 
that he did is beyond question (Record, 13, 31, 33). 

We have above recited, or intended to recite, 
all the evidence that can be claimed to corroborate 
Moore’s allegations in regard to the rescission. 

Now let us take Moore’s own version of that 
transaction. 

He says that in August or September, 1876, 
Monroe came to him and wanted the money *‘he had 
given me to enter that land;”’ saying, he knew no deed 
of it had been given and none ever would be; that 
Moore told him that the note given for the pur- 
chase was in the hands of Mr. or Mrs. McKay, 
which Monroe said he knew—‘‘He says, 1 know 
that I can get the note from them, and I will send 
you your deed back, I haven't had it recorded”’ 
(Record, 38). 

On this same subject, on cross examination, 
Moore says, “‘he told me it was no good to him, 
that I hadn’t got any deed, and consequently he 
considered the anatter settled when he should re- 
turn the deed to me” (Record 48-49). 

Afterwards Moore fixed the time of this conver- 
sution as “either in September or October, and I am 
inclined to think it was early in October, 1876" 
(Record, 50). 

Now it is singular that such a conversation 
should have occurred either in August, September 
or October, 1876, as fixed by Moore. 
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Why should Monroe have then said “I can get 
the note from them” (the McKay’s) when he had it 
or his wife had, and showed it to him in early July, 
18762 Mrs. Crawford got it before July 4th, 1876 
(Record, 73, 68, 62). 

She was away from home on that occasion only 
a few days, and went to McKay’s on her way to 
Calumet, before July 4th, 1876 (Record 98, 73). 

Mrs. McKay says this visit was in the summer 
of 1876 (Record 20); John MeKay that it was -in 
July or August, or thereabouts (Record 23); James 
MclIntvre says his daughter was at his house at 
Calumet, July 4th, 1876, and never on any other 
4th of July (Record 95). 

Again, McDonald fixes his interview with Mon- 
roe when the latter offered him Moore’s note, in 
‘June or July’’—‘ During the summer’ (Record 30). 

If Moore didn’t give this note till October or Sep- 
tember, as he says, it couldn't have been the same note 
offered to McDonald in June or July, or in the sum- 
mer. It was perhaps another note. 

Moore did not produce the note on examination, 
although he expected “‘trouble”’ from Mrs. Crawford 
on the land transaction. 

Moore represents Monroe as saying in the fall 
of ‘76. that he had not recorded his deed, while in 
fact he recorded it in December, 1875. No reason 
appears and we can imagine none, why Monroe 
should make snch a statement at that time. And 
it looks like another of Moore's “inaccuracies.” 
The deed on the files of this court shows this date 
of record, although the certificate of reeord was not. 
printed in connection with the deed on this record. 
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X. 


APART FORM THE DOUBTFUL CREDIBILITY OF MOORE, AND 
[F HIS TESTIMONY BE TAKEN AS TRUE, WE SUBMIT 
NO RESCISSION OF THIS CONTRACT IS MADE OUT. 


Moore's own testimony, in connection with 
McDonald’s testimony and in connection with the 
receipt of the $240 note, comes to this only, we 
submit. 

That Monroe in his lifetime wished to rescind 
the contract and said he was willing to do soif he 
got his money back from Moore and would consid- 
er the matter settled (to use Moore’s own words) 
‘when heshould return the deed to him.’ Again 
(to use Moore’s own testimony) he, Monroe, want- 
ed the money “He had given him to enter that 
land.’ 

Then take what MeDonald says, (from record, 
30) ‘He told me that he didn’t care about the land, 
and if he could get his money out of Moore he 
didn’t want the land.” 

Now, what did Monroe do about this matter in 
lis lifetime? He is not here to speak. Let his ae- 
tions speak for him on this question. 

Moore would have us believe that the contract 
was off between them in September or October, 
1876, and Monroe all ready to surrender the deed, 
He did not do it. Why not? He did not cancel 
or destroy the note. Why not? He could not 
have been incited by wrong motives or intentions 
in not doing so. The only rational explanation 1s 
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that he did not consider the contract off or the 
note cancelled. That he considered them—that 
they were—both in force, so to remain till Moore 
had performed on his part. Moore had not done so. 

Monroe, in view of Moore’s treachery in con- 
verting to his own use the money given him to 
buy land, and in view of the supposed uncertainty 
as to Moore’s getting title to the land in question, 
would very naturally and justifiably wish to keep 
his note out of Moore’s hands as some assurance 
that the latter would pay him back what he owed 
him. This intention would not operate to cancel 


the note. 


That the contract was not performed explains 
both Moore’s conduct (which he in vain attempts to 
explain) in not calling for the deed, and Monroe's in 
not delivering it, or cancelling the note. And noth- 
ing else, we respectfully submit, is adequate to ex- 
plain either. If this be true, the contract of rescission 
was never performed; the contract was never re- 
scinded. 

Moore's evidence tends to show that subsequent 
to the giving of his deed to Monroe an arrange- 
ment was entered into between them contem- 
plating the rescisslop of the bargain. (Without 
admitting that the ¢esth established such a propo- 
osition), we submit that the evidence upon this 
matter, taken together, tends to show this, that 
Moore and Monroe agreed together that Monroe 
would ‘‘give back’’ the deed on the restoration to 
him by Moore of a note of $240, which note, together 
with $10 in cash, was the consideration paid by 
Monroe to Moore for the latter’s deed to him; and 
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that Moore would also pay him $150, which he, 
Monroe, had advanced to him for the purchase 
of other lands, which Moore was unable to pur- 
chase; that thereupon. pursuant to the arrange- 
ment, Monroe received through his wife, who got 
it from MeKay, the $240 note, and Moore gave 
Monroe his note for $160 (being the $10 and the 
$150 aforesaid); and it was agreed between them 
that when the note was paid Monroe should send 
the deed back or give it up. 

We insist that the arrangement was not intend- 
ed to be carried out on Monroe’s part unless and 
until carried out on Moore’s part. 

This note was overdue long before Monroe's 
death: ten or fifteen dollars only was paid on It 
during his life time; and after his death another 
payment or other payments were made to a Justice 
of the Peace with whom it had been lodged, 
amounting in all to forty or fifty dollars (p. 38 Re- 
cord). The balance of the note with interest at ten 
per cept, was not paid until 1881 or 1882 (Moore's 
testimony Reeord 39, when the balance was paid by 
Moore to Mrs Monroe without telling her wiat vt was 
for. Indeed Moore expressly testified that he pur- 
posely refrained from telling her what it was for 
(Record 46-47). 

This agreement of rescission therefore was not 
carried out in Monroe's life time; he might of course 
had he lived, have accepted the balance due and 
that would have compieted the transaction; he did 
not. 

His widow, by receiving the money, could not have 


ratified the transaction unless she understood it, and. 
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as we have seen, she did not; nor if she had, could she 
have done so as against her ‘children, for she was 
neither administrator of her lusband’s estate nor the 
guardian of her children, except as natural guardian. 

The giving of the party’s own note is not pay- 
ment of the debt. 

In Vermont it is payment where it is negotiable 
but the rule is generally otherwise. 

See vol. 2, Parsons on Contracts, p. 624, noted. 

[It is otherwise in Michigan. 

Jennison v. Parker, 7 Mich. 360. 

There is no evidence that the release was to be 
operative, we contend, till tke money was fully 
pad. 

The practical construction of the arrangement 
(if there was one) by both parties as well as the ar- 
rangement as testified to, was that there should be 
no release until the money was all paid back on 
Moore's part. 

Monroe, so considering it, retained the deed and 
gave it to his wife (Record 67, 100), and his wife kept 
the note intact; and Moore never demanded the 
deed. | 

Moore seeks to prove that the title he gave to 
Monroe is vacated; but he was to pay certain mon- 
ey within a fixedtime, as a condition of the re- 
lease; in this he was in default when Monroe 
died. 

But we insist that evenif this were not a strict- 
ly conditional agreement, Moore stands in this 
court on this question as he would if he were for- 
mally applying to the court by bill to compel com- 
plainants to release to him. 
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If he could do that at all, he could not in good 
conscience ask the parties to take the balance due 
when a great change hus occurred making the prop- 
erty immensely more valuable than it was while he 
was in default. He is now (by this defence) seek- 
ing to carry out a contract when the subject of it 
is valuable, which he did not wish to carry out 
when it was of little value. 

When he repaid to Mrs. Crawford (formerly 
Mrs. Monroe) the balance long overdue on that 


note, she having vo knowledge of the meaning 


of the transaction, the land had become, in his 
opinion, of greater value. 3 

We submit that the alleged contract of rescis- 
sion was not carried out until the money had been 
repaid to Monroe or to some representative of his 
authorized to receive it, and understanding its sig- 
nificance; nor then, unless done seasonably. 

Moore nowhere explains or attempts to account 
for his tardy payment of the balance to Mrs. 
Mouroe. He neither pleads poverty nor any other 
excuse whatever. Wesubmit the inference is irre- 
sistible that he did not intend to pay, and did not de- 
sire to have the bargain cancelled until and unless 
it became his interest to do so; until then he pre- 
ferred retaining the unpaid money to having the 
bargain rescinded; in this, we submit, he was 
guilty of such laches as would prevent his defence 
being heard. 

Moore having it in his power (on his own the- 
ory) to carry out the rescission agreement, did not 
doit. He cannot, upon this, treat his conveyance 


as off. 


Fry on Specitic Perform. 2nd Amer. Ed. §702. 
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We think the only rational explanation of the 

conduct of the various parties in reference to the 
$240 note is this: Monroe was anxious to get this 
land, if McDonald and McKay should make a deed 
of it, in uccordance with their agreement with 
Moore. But he was doubtful whether such deed 
would ever be executed. He was anxious to .have 
the $240 note under his control, so that Moore 
could not negotiate it. Had Monroe intended to 
rescind the contract he would unquestionably have 
destroyed the note. Monroe simply did in retain- 
ing the note what acourt of equity would have 
done for him under the circumstances. 

If the seller though not the legal ownerh as an 
equitable means to make himself so, and he ein- 
ploys that means successfully, though after his 
contract of sale, he may compel specific perform- 
ance, the vendor cannot rescind the contract of 
sale on account of the delay of the purchaser in 
making payment, when the facts throw a cloud on 
the title and render it suspicious. 

The court will not put the vendee off with the 
personal responsibility of the vendor on the breach 
of the covenant for quiet enjoyment, but will sus- 
pend the payment of the purchase money until de- 
fects in the title are removed, and will, after a rea- 
sonable time, at the instance of the vendee, rescind 
the contract. It is a jurisdiction in the nature of 
specific performance and in the meanwhile allow- 
ing the purchaser to hold the security hehas in 
the purchase money. 


Waterman on Specific Performance, Sec.419. 
Pomeroy on Specific Performance, Sec. 171. 
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It is said that the fact that Moore continued to 
pay installments on the 360 note which was owing 
Monroe, instead of having the amount indorsed on 
the S240 note, which Moorehad given to him, 
shows that Moore considered thelatter note as 
surrendered and the contract abandoned; but the 
reply to that is that Moore would not be likely to 
demand payment of the $240 note before he got a 
deed for the property, and he would have been 
likely to demand a return of the deed ora quit 
claim deed if he had considered the contract as 


rescinded. 


THE MCKAYS’ TESTIMONY WITH RELATION TO MRS. MON- 
ROE'S ALLEGED DECLARATIONS IN OBTAINING THE 
S240 NOTE, CONSIDERED. 


‘I'he defendants’ counsel lay great stress upon 
the testimony of Mr. and Mrs. McKay. ‘Their own 
statements do not prove any authority on the part 
of Mrs. Monroe to speak for her husband. Unless, 
therefore, there is other testimony connecting her 
with her husband in this transaction, their testi- 
mouy is Of small moment. She flatly denies their 
statements. 

We have endeavored to show that Mrs. Monroe’s 
account of the transaction 1s consistent and nat- 
ural. The mere fact that she showed the note to 
her husband when she returned, and what he said 
thereupon, does not of itself, we submit, import any 
original authority from him, especially in the face 
of the fact that there is no evidence showing that 
Monroe had ever been informed that the note was 
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in the possession of either Mr. or Mrs. McKay 
prior to the time that Mrs. Monroe obtained it. 

But Mr. and Mrs. McKay are both exceedingly 
bitter and hostile witnesses. ‘The reading of their 
evidence cannot fail to convince one of this. Mrs. 
McKay testifies that when Wm. McKay left the 
note with her, he gave it to her ether to keep, to 
give back to Mrs. Monroe, or to collect; a state- 
ment so utterly improbable that a court would be 
warranted in excluding her testimony entirely. 
Moore gave no such instruction to William McKay 
and William gave none such to her (William Mc- 
Kay’s testimony, Record, 91, 92). 

She refuses point blank to answer the question 
as to how much Moore was owing McKay (Rec- 
ord, 21). 

McKay wrote Mr. Crawford that he wov'd do 
all he could to hurt the complainants in this suit 
(Record, 74, 75). 

This he does not deny any furcher than to say 
“T don’t think I ever did write such a letter’’. 

Again, after promising to go and tell what he 
knew about this transaction to complainants’ attor- 
neys, he refused (Record p. 74). This he does not 
deny. 


XI. 


WE SUBMIT THAT LACHES CANNOT BE IMPUTED TO COM- 
PLAINANTS OR THEIR ANCESTOR, 


Laches cannot be imputed to the infants. 
50 Mich. 575. 
Tyler on Infancy and Coverture, p. 159. 

As to Monroe in his life time, he was expecting 
Moore to perfect his title. He had aright to wait 
for it. Or if it be considered that an agreement of 
rescission was contemplated, he was expecting 
Moore to pay the money, to perform the condition 
on which he, Monroe, had agreed to give up the 
deed (if he did agree to give it up). 

It was Moore that was inactive, not Monroe. 

As to Mrs. Crawford, her laches could not be 
imputed to the infants. But we contend that she 
was not guilty of laches. Asa matter of fact, she 
asserted her title to the property a year or there- 
abouts before it was shown to have any great val- 
ue. The deed to Helen Moore is dated December 
16th, 1880. On our theory of the case, nothing 
could have been done by Monroe or his heirs, tiil 
that deed was given. The complainants then lived 
in Canada. That deed was recorded March 16th, 
1881. The complainants were still living in Cana- 
da. Mrs. Monroe, when ona visit to Houghton 
county in the summer of 1881, first learned that 
Moore disputed her title. In the fall of that year, 
following the advice of McKay (Record p. 70), on 
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her return to Canada she went to Port Huron, 
Michigan, and consulted a lawyer, and he wrote a 
letter to Moore informing him of complainants’ 
claim. (Mrs. Crawford’s testimony, Record p. 70; 
Moore’s testimony, Record p. 40.) February 8th, 
1882, this suit was commenced in the circuit court 
for the county of Ontonagon, Michigan. It thus 
appears that complainants commenced proceedings 
in this court about ten months after the deed to 
Helen Moore was recorded, and about six months 
after she heard that Moore disputed her rights, and 
about three months after her attorney had written 
Moore. Considering that the land was situated a 
long distance from where complainants lived, and 
that some time must necessarily be allowed for in- 
vestigation, we submit that complainants’ action 
was commendably prompt. 

We submit that the conclusion of the district 
judge on this matter is correct, and that there was 
no unreasonable delay in bringing suit. 

In this connection we call attention to the an- 
swer of Moore that at the time of bis deed to Mon- 
roe the land was of uncertain value and not known 
to be worth more than he paid for it; and _ that 
complainants never claimed to have any interest 
therein until the mineral discoveries thereon, made 
at the expense of the defendants and of McDonald 
and McKay, showed it to be worth many times 
that sum (Record, 5-6). 

Unfortunately for the defendants, their answer 
in this respect is utterly untrue, and nothing in the 
case.more foreibly illustrates the recklessness of 
Moore. 
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1. Neither the defendants nor McDonald and 
McKay had spent one cent ‘n developing this land. 
It was all done by the Cambria Iron and Steel 
Company under an option (Record, 40).~ No dis- 
coveries of ore had been made there before the fall 
of 1881, when complainants informed Moore of 
their claim, or before February 8th, 1882, when 
the bill was filed. 

2d. The land had not then been shown by 
actual work upon it to be worth any more than 
when Monroe purchased. To put this matter be- 
yond dispute we quote the question of Moore's 
counsel to him and his answer thereto: 


“(. When was it first ascertained that the 
property had value beyond what you knew of 
at the time you first went over it for iron ore? 
A. The spring of 1882 was the first develop- 
ment that was made on the property by the 
Cambria Iron & Steel company; they had 
worked considerable on it in 1881, but hadn't 
shown up anything till the spring of 1882.” 


McDonald also says that the option was given 
in 1881 to the Cambria, and that they found ore 
the next spring, but not in sufficient quantities to 
pay the price agreed upon, and the option was 
abandoned (Record, 31 and 32). 


We know of no evidence in the Record showing 
that Mrs. Monroe had any knowledge that the land 
had increased in value at the time suit was begun, 
or that she supposed it had increased in value; 
while Moore, at the date of the deed to his wife, 
knew that clean ore had been found op the adjoin- 


— 
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ing section 15, and it is clear that this knowledge 
enhanced his valuation of the land (Record, 40). 
In conclusion we submit that the decree should 
be affirmed with costs. 
T. L. CHADBOURNE, 
L. H. BOUTELL, 
Of Counsel. 
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Is 


JOHN F. DILLON. 


Supreme Court of the United States, 


OCTOBER TERM, 1888, NO. 700. 


+ — } 
NATHANIEL D. Moorr, NATHANIEL 
L). Moore, J R., sole Heir at Law 
of Helen Moore, deceased, by his 


Guardian, NATHANIEL D. Moore : 


and JoHN McKay, Administrator 


of the Estate of Helen Moore, de-! Argument of John 
eased F’. Dillon, for Ap- 
Bit pellants, in reply 

Appellants, to Brief for Ap- 


pellees. 


AGAINST 


CHRISTINA CRAWFORD, Mary ANN 
Monroe and Joun D. Monroe, 
Appellees. 


In this brief in reply I shall consider the points raised 
by counsel for appellees iu his brief, taking them up 
one by one, as nearly as practicable in the order in 
which he makes them. 


Before replying seriatim to his points there is one 


important aspect of the matter to which I wish to call 


attention. Referring, on page 13, to the conveyance 
from McDonald and McKay to Mrs. Moore, December 
16th, 1880, he says: ‘‘ No one will venture to contend 


that this transaction was other than a gross and wicked 
fraud.” 

I have discussed this question in my former brief 
and shown, I think, satisfactorily, that under the cir- 
cumstances this conveyance, even assuming that it was 
directed and controlled by the husband, not only did 
not amount to a fraud, legal or equitable, but that it 
was not even a violation of any moral obligation which 
Moore was at that time under toward Monroe. Recall 
the circumstances. In October, 1875, Moore deeded an 
undivided one-third interest to Monroe. No fraud in 
this transaction is pretended. Monroe knew that 
Moore had no title, knew all the circumstances, and 
said: “I am satisfied with your warranty deed.” No 
possession was ever taken ; no improvements made ; no 
taxes paid. On the contrary, the land was sold for 
taxes, purchased by others, and subsequently conveyed 
to McDonald and by him to Mrs. Moore. 

In July, 1876, Mrs. Monroe got possession of the pur- 
chase money note for $240, und r representations (as 
the Court below found and both the McKays testify), 


that her husband had sent her for it; took it to her 


husband, advised him that she had it, and he told her 


to “ put it by.” These are indisputable facts. In the 
same year, 1876, Monroe himself, according to the tes- 
timony of McDonald (who this learned counsel says is 
an honest man, and who has no interest in this transac- 
tion), said to him that he did not want the land and 
would not have it. 

In 1880, at the date of the conveyance of this land 
by McDonald and McKay to Mrs. Moore, it is undis- 
puted that it was worth no more than it was in 1875 
That same year McDonald offered another undivided one- 
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third interest in the same land for 3500 and could not 
get it--exactly the same price which Monroe agreed to 
pay Moore, except that a sale for 3500 in 1880 would 
have been less than a sale for the same amount in 18/5 
by the difference between interest and taxes in the 
meantime. So far the facts are undisputed. 

We also claim that in 1876 the whole contract was 
rescinded and the $10 agreed to be paid back, which 
was afterwards done. , 

Mark further the attending circumstances. On their 
theory they owed at this time $240 and interest from 
November Ist, 1876. They had possession of the note. 
The Monroes had left the country. Monroe had gone 
to Colorado and died in 1878. No executor or admin- 
istrator had been appointed for Monroe's estate, and, 
so far as the record shows, he had no estate out of 
which this note could be collected. Moore did not 
even have the note or any evidence of indebtedness on 
the part of Monroe for the land. He did not even 
know that it was in existence, and did not know that 
the Monroes put forth any claim to this land or ad- 
mitted any obligation to restore the note to him. 

Under these circumstances it requires a great deal of 
boldness on the part of counsel to say that the convey- 
ance to Mrs. Moore on December 16, 1880, was a gross 
and wicked fraud, or any fraud whatever. Ihave care- 
fully read the testimony, and I venture to state to the 
Court as a proposition to which they will not, after ex- 
amination, disagree that any prudent man without the 
violation of any principle of duty, or even of honor, 
would or might on the 16th day of December, 1880, 


. honestly and honorably have directed this conveyance 


to be made to his wife? It would have been an act of 
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folly under those circumstances to take it himself when 


it would feed this estoppel and compel him, in order 


to get the benefit of the rescission and abandonment, to 
institute a suit in equity against the purchaser. 

Counsel for appellees, after partially stating the facts 
of the case, which statement I submit is neither full nor 
accurate, even so far as it extends, states what may be 
‘alled an omnibus proposition ( page 45) : 

“ That in consequence of the facts appearing in this 
cause and above detailed, there is an enforceable trust 
against Helen Moore in favor of complainants as to one- 
half of the interest conveyed to her, which half was in- 
cluded in the deed from Moore to Monroe.” 


This proposition is an attempt by counsel, after 
gathering certain facts, to throw them all together and 
to state in a general way that they create a trust. But 
the brief for appellees, from its beginning to its end, 
contains no definite statement of fucts und of principles 
of law applicable thereto, out of which a trust can or does 
arise. The rules of law, however, in reference to 
trusts are well settled and well known; and _ if 
there is any trust, it is capable of definite and pre- 
cise ascertainment. Why, then, is there no definite 
statement of such facts, and principles of law? 
The answer is, there is no trust. The arguments of 
counsel for appellees chase one another around in a 
vicious circle, and it is not possible to arrange them in 
a straight line, beginning somewhere and ending some- 
where. There is a ‘trust’ because there is a‘ fraud, 
and there is a ‘ fraud’ because there is a ‘ trust; “ the 
appellees have ‘rights’ only decause there is a ‘ fraud,’ 
and the ‘fraud’ consists in depriving them of those 


very ‘rights,’—this is the sum and substance ot the ap- 
pellees’ case.’ 

For the purpose of making it clear that the facts as 
proved by the admissible testimony of the record do 
not create a trust within any principles of jurisprudence, 
[ propose briefly to call attention to the various methods 
of creating a trust. 

A trust may arise from (1) a conveyance expressing a 
trust, (2) a declaration by the owner that he is a 
trustee (expressing the trust), and (3) by operation of 
law. 

If the trust arise by conveyance or declaration and 
relates to property in land, it must be evidenced by a 
sufficient writing. If, however, a trust arise by opera- 
tion of law, it need not in all cases be in writing; but 
whether it must be depends on the statutes of the juris- 
diction within which the land is situated. In the 
present case the Michigan Statutes govern, and certain 
trusts which in other jurisdictions arise by operation of 
law are by them abolished. 

Trusts by operation of law arise in the following 
ases—RESULTING TRUSTS : 

(1) Where an intended trust cannot take effect, be- 
cause illegal, Kec. 

(2) Where an express trust fails to exhaust the entire 
property transferred to the trustee, the surplus results. 

(3) Where the legal title is transferred and a trust 
declared as to a part of the property, and no intention 
expressed as to the rest. 

(4) Where the purchase money is paid by one per- 
son and title taken in the name of another. (Abolished 
by statute in Michigan.) 


CONSTRUCTIVE TRUSTS : 

(1) Where property is acquired by wrongful use of 
the property of another, as where a trustee misapplies 
trust funds, purchasing property therewith. 

(2) Where a person acquires an interest in property in 
regard to which, by reason of his fiduciary relation, 
he has a duty to perform for another, as a partner, agent, 
executor, trustee, &c. 

(3) Trust in favor of a vendee under a contract of 
sale. 

These are the only cases in which a trust can arise by 

operation of law. It is true, where a person acquires 
property by fraud, he will be compelled to return it. 
sut in such case there is really no trust. He is com- 
pelled to return the property to the one from whom he 
obtained it because he obtained it by fraud, and this is 
accomplished by means of the equity jurisdiction to 
remedy fraud. 

Now, the present case does not fall within any of the 
above enumerated cases in which a trust can arise. 
There was no conveyance expressing a trust, no ce- 
claration of trust, no resulting trust, and no constructive 


trust. 


Lhe learned counsel for appellees adinits that THERE IS 
NO PRECEDENT TO SUSTAIN HIS CASE. At page 36 he 
says ; 

“WE FRANKLY SAY TO THE COURT THAT WE HAVE NOT 
FOUND ANY CASE LIKE THIS UPON THE FACTS. 

And yet he says there is an “‘ enforceable trust.” Is 


a trust a thing indefinite and unknown? Not at all. 
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The rules of law with reference to trusts are just as 
well settled as its rules with reference to any other sub- 
ject. Jf there is a trust in the present case, it is possible 
lo bring before the Court precise and de fnite principles of 
law for its ascertainment. At will not do to state certain 
facts, and Say that the appellants refuse to recognize 
the “ trust” which those facts create ; nor further, that 
the refusal to recognize the alleged “ trust ” is a “ fraud ;” 
but the appellees must show by the well-known and well- 
established principle s of law just how the fuels wh rch 
stand in the record and are proved by prope , lestimony 


create the “ trust” which they allege. 


[t would be an endless task to notice all the errone- 
ous statements of facts by counsel for appellees and the 
statements of facts which are proved only by oral testi- 
mony, and which are, therefore, not facts in evidence 
before the Court, and cannot be considered as facts by 
the Court. His argument begins with just such a 
statement: “ N. D. Moore had the promise of a con- 
veyance of a third interest from MeDonald and Me- 
Kay ;” and other similar statements follow all along 
through the brief. 

That statement was not only not proved by writing, 
but it was not proved even by parol. Thus, the argu- 
ment for appellees is based upon constantly and per- 
sistently assuming the existence of facts which not 
only are not proved but positively negatived by the 


record. It is everywhere assumed in the argument 
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that there was an “agreement” between McKay and 
MeDonald on one side and Moore on the other, to con- 
vey to him one-third interest in the land in question, 
and that from the time of the entry of the land McKay 
and McDonald were “ trustees” for Moore's benefit as to 
the one-third interest. The entire argument of ap- 
pellee’s counsel is based upon these assumptions, ex- 
cept in the one instance where he seeks to excuse 
Monroe from the charge of taches in not attempting to 
establish his title before his death. In discussing this 
question he Savs (on page 67): “ On our theory of the 
vase, nothing could have been done by Monroe, or his 
heirs, until that deed was given” (referring to the deed 
from McDonald and McKay to Mrs. Moore). In my 
view, this, while it is a necessary, is at the same time a 
fatal, admission. 

In order to establish their right in the first place, he 
must assume the e.ristence of (tii agreement and ‘L trust, 
and he argues strenuously that one is made out by the 
evidence ; but in order to avoid the churge of laches, he 
abandons that whole position and announces that the 
theory of his case is that there was no right in Monroe, 
that is, there was no trust, and such right did not arise 


until the conveyance to Mrs. Moore. 


Counsel for appellees states the following proposi- 
tion, which shows on its face that it has no application 
to the present case (p. 5): 


“Had McDonald and McKay subsequently conveyed 


=. 
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to N. D. Moore, as they were realy and willing to do, 
that conveyance would have inured to the benefit of 
Monroe and his heirs,” &e. 


It is idle to argue what won/d have happened if the 
facts had been different. 

[t is claimed that some of the cases cited by counsel 
for appellees support the prop osition that a deed with 
a covenant of warranty is a contract to convey. 

3ut even if it were a contract to convey, that would 
give no right to maintain the present suit, for Moore is 
the only one who made such contract, and he has not 
now and never had any title, legal or equitable, to the 
land in question. //e is not the defendant from whom 
appellees are seeking to take the title. 

But of all the cases cited only the two Georgia cases 
vive any support whatever to such a proposition ; and 
those two cases say that the deed is ore od as a contract 
to convey only in case the grantor has iflerwards dec 
quired title. They furnish no support whatever for the 
doctrine contended for by appellees that the grantor is 
hound to eg uire title and then to convey, And of 
those two Georgia cases one is only a dictum and the 
other is little if any better ; for an estoppel would have 
secured the grantee the same rights as ‘were actually 
civen. 

In Smith vs. Baker, 1 Young & Coll., 223, cited in 
Appellees’ brief, there was a covenant for further as- 
surance; the grantor afterwards acquired full title ; 
and the Court rightly held that in such a case he was 
bound to make the further assurance which he had ex- 
pressly covenanted to make. 

So, also, in Chew vs. Barnet, 11 Serg. & Rawle, 


389, there was a covenant for further assurance, and 
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the dictum of Gipson, J., at p. 392, was made in view of 
that covenant. The decision in that case was against 
the grantee in the deed on the very ground that the 
grantor did not have, and did not subsequently acquire, 
the title. The case of Whitfield vs. Fuusset, 1 Ves., 
Sen., 387, cited by Gibson, J., in Chew vs. Barnet, supra, 
does not support the doctrine for which it is cited. In 
that case Lord Chancellor HAarRpWICKE said, at page 
391: “It (the conveyance) would have operated by 
esloppel,” in case the grantor had afterwards acquired 
litle. 

The quotation on appellees’ brief from Way vs. 
Arnold, 18 Ga., 181, is a mere dictum. The case was 
decided on another point. 

The only case, so far as I have been able to ascertain 
by diligent search, which holds that even the grantor 
(in a deed with a covenant of waranty, and without a 
covenant for further assurance) who has afterwards Uc- 
tually acquired title was bound to convey to his 
grantee, is the case of (Goodson vs. Beacham, 24 Ga., 
150. That case was apparently decided on the strength 
of the argument by the American editor in his notes to 
Doe vs. Oliver and Duchess of Kingston's Case, 2 Smith's 
Leading Cases, 568, Am. Hd. The editor there at- 
tempts to show that, 71 case the grantor afterwards ac- 
quires title, the title in such a case does not actually pass 
‘by estoppel, but that a second conveyance is necessary: 
Now, it is clear that even if the grantor afterwards ac- 
quired title, it would not actually pass to the grantee, 
and the authorities do not decide that it would, but that 
the effect is the same as 7/f it did actually pass. Pos- 
sibly the registry acts modify this statement, so that it 


ought to read “in most eases is the same.” But, obvi- 
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ously, the failure of an esfoppe/ virtually (but not 
actually) to pass an estate to the grantee in case the 
registry acts intervene, furnishes no ground whatever 
for a court to change an execute’ deed (which contains 
no covenant for further assurance) into an erecutory 
contract to convey. The only remedy in such a case is 
the remedy expressly provided in the deed, namely, an 
action for damages for hreach of the covenants. 

All of the cases cited by appellees, except those 
already specially commented on, decide nothing more 
than this, which it is not necessary to dispute, that a 
deed with covenant of warranty, or the equivalent cove- 
nant for quiet enjoyment merely operates to estop the 
grantor in CSE he atlermards equires the legal title. 
None of them in any way give any countenance to the 


proposition that a deed is a contract to convey. 


At page 10 of appellee’s brief is the following para- 
graph : 


“We say that since McDonald and McKay made 
this conveyance to Helen Moore, solely upon the con- 
sideration upon which McDonald and MeKay’s agree- 
ment to convey to her husband rested, this being done 
on N. D. Moore’s part in order to defraud Monroe by 
defeating the operation of the principle of law above 
noted, contrary to Moore’s written obligation to Mon- 
roe, the transaction would, in equity, be considered the 
same as if the trustees (sic) had conveyed, as_ they 
were willing to do, first to the husband, and he had 
then conveyed to his wife ; or as if they had conveyed 
Moore, and that deed had been suppressed by him to 
and another deed made to his wife at his instigation.” 
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This is a curious combination of erroneous statements 
of fact and of law. Dhe vewdas no ™ agreement “lo con- 
vey to Moore. There was only an understanding which 
did not amount to an agreement. ut there was No 
EVIDENCE of any understanding CveH, Such evidence 
must be in writing. The next statement is, that the 
conveyance was made “to defraud Monroe by defeating 
the operation of the principle of law above noted’ 
(i. ¢., the estoppel). It certainly is a novel proposition, 
that one person can “ defrvud” another by “ defeating 
the operation of a principle of law.” The law operates, 
and no one can “‘ defeat” its operation, whatever be 
the acts of the parties. The oniy question is, what is 
the legal effect of the acts which they pe rform. If they 
perform certain acts, certain legal rights arise ; while 
if they perform certain other acts, certain other legal 
rights arise. The law operates as much in one case as 
in the other. But the proposition is important in this 
respect, that it states all there is in the appellees’ case, 
which amounts to this: 77 Moore fad performed cer- 
tain acts, certain rights would have arisen in complain- 
ants; Moore did not perform those acts ; by not per- 
forming those acts Moore did nof create such a state of 
facts that the principle of law above mentioned could 
operate ; Moore’s wot doing such acts as would have 
brought into operation the above-named principle of 
law is a “fraud,” and such “ fraud” in not performing 
acts which would have given the appellees certain rights, 
actually gives them those very rights. If such were the 
law, it would not matter what the acts of the par- 
ties were in any case. By not performing certain 
other acts, which if performed wou/d give certain rights, 


the defendants would have “ defeated the operation of 
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a principle of law,” and thus have “defrauded” the 
plaintiff, and such “ fraud” would give those very 
rights ! 

[t is not surprising, therefore, to find that counsel 
for appellees argues that the Court should decide this 
case—not upon the facts as they appear in the ad- 
missible testimony of the record, but upon certain 
supposed facts which, if they were true, he claims 
would have given the appellees the very rights which 
they now seek to obtain upon (the present and different 
stute of facts. ‘Thus he continues : 

‘The transaction would in equity be considered the 
sume as if the “‘trustees”’ (7. ¢., MeDonald and McKay, 
who were not trustees at a/l) had conveyed as they were 
willing to do, first to the husband, and he had then 
conveyed to his wife, or as if they had conveyed to 
Moore and that deed had been suppressed by him 
and another deed made to his wife at his instigation.” 


All this is presumably based on the maxim that 
“equity regards as done that which ought to have 
been done.” But this maxim applies only to what one 
IS legally (not merely morally) bound to do. And iat is 
shown at the heqinning of this Brief, and at page LIZ of 
tt Brief in chief, that there wasin the present case 0 
moral obligation. 

If any argument were needed to show the folly of 
stating in loose terms and as a general rule that which 
ought to be stated only in qualified terms and, as a 
rule applicable only ina limited way,—if any such argu- 
ment were needed, the attempted application of. the 
above maxim in this case furnishes a striking demon- 
stration of it.. This maxim is commented on, and a 
quotation is given from Mr. Justice Srory in regard to 
it, at page 25 of my former Brief. I call the attention 
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of the Court to the remarks there made. It is sufficient 
here to say that that maxim is never applied in the 
way in which the appellees seek to have it applied in 
this case. The Court never decrees anything to be 
done, unless some right at law or in equity is first shown. 
The Court never sits as a moral censor to tell people 


what they ought morally to do. 


The case of Huxrley vs. Rice, 40 Mich., 73, cited by 
counsel for appellees (p. 11), does not support the 
point for which it is cited. 

That was a case where Rice occupied a FIDUCIARY 
RELATION to Huxley (he was Huxley’s agent to buy at 
foreclosure sale), by reason of which he was not allowed 
to keep the benefit which he had derived from such 
relation. The premises had all been mortgaged. 
Afterwards Huxley bought the equity of redemption of 
part of the premises. When the whole of the premises 
were about to be sold under and for the mortgage, 
Huxley, of course, had a right to bid, and he had the 
further right not to he influenced by False promises Or Trep- 
resentations to desist from bidding : but instead of 
bidding himself, he, or some one on his behalf and with 
his knowledge and consent, arranged with Rice to bid 
for him, and in doing so Rice acted as his agent. 

In giving the opinion the Court said : 

‘“ According to the clear weight of evidence the de- 
Fendant a short time prior to the foreclosure sale and 


after some negotiations, entered into an oral agreement 
by which Rice was to provide the means and bid off in 


one hody the entire premises covered by the Dodge Mort- 
gage, and take Conveyance from the commissioner in 
his own name, and immediately release to Cummings 
his separate parcel, and likewise release to complainant 
his portion upon his payment of his purchase money 
mortgage in Rice’s hands.” 


In regard to the existence of a fiduciary relation be- 
tween principal and agent, and the duties which arise 
from such relation, see Bigelow On Fraud, Ed. 1888, pp- 
295, 300: 

“ An agent who purchases property for himself, which 


he is employed to purchase for another, becomes a 
trustee for his principal.” 


Kerry on Fraud anu’ Mistake, Bump’s Am. 
Ed., p. 172, note. 


‘No such fiduciary relation exists between vendor and 
purchaser. 
Bigelow on Fraud, Ed. 1888, p. 262. 


Perry on Trusts, § 181, partially quoted by counsel 
for appellees, supports only the proposition commented 
on at pages 50 ef seg. (especially p. 57), of my former 
brief, that if the property is ohtained Strom the grantor 
hy fraud upon him, a court of equity will compel resto- 
ration. Further on in the same section it is said : 

“ But there must be some actual fraud in procuring 


a deed or devise to one’s self; the mere breach of a con- 
tract to convey is not sufficient.” 


The case of Parkist vs. Alexander, 1 Johns. Ch., 397, 
was, like Huxley vs. Rice, a case where one who occu- 
pied a fiduciary relation as agent had sought to gain an 
advantage for himself. 
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Counsel for appellees says at page 13 : 


“No one will venture to contend that this transac- 
tion was other than a gross and wicked fraud.” 


This proposition has already been commented on. 


Since the main briefs were printed a few cases have 
come under my observation which are decisive of the 
proposition that there was no fraud in the present case 
cognizable at law or in equity, even if there had been a 
fraud in morals. One was a case in the Supreme 
Court of Rhode Island, which was well considered, and 
im which the complainants amended their bill by charg- 
ing “fraud,” just as the complainants’ attempt to do in 
the present case. I quote the case in full as given in 
the report : 


** Bill in Equity to satisfy a judgment debt out of a 
right of dower. On demurrer to the bill. 

“ After the opinion given in this case, Maron vs. Gray, 
14 K. [., 641, the complainants, June 11, 1885, amended 
their bill. To the amended bill the respondents de- 
murred,” 

“ Per Curiam. Since our former decision in this case 
the bill has been amended by alleging that the debt for 
which the complainants recovered judgment was con- 
tracted by the defendant, Nancy C. Gray, under an as- 
surance on her part that she would pay it out of her 
dower, right, or estate, or out of the income and profits 
thereof and in the expectation on the part of the com- 
plainants that she would do so; and by further alleg- 
ing, in substance, that the said Nancy, acting fraud- 
ulently and in collusion with the heirs, oceupies and 
enjoys the entire estate in which she is entitled to 
dower, with the consent of the heirs, and refrains from 
having her dower assigned, purposely, so that the com- 
plainants shall not be able to levy their execution upon 
to. The complainants contend that these amendments 
introduce the element of fraud required togive the Court 
jurisdiction. 

“The first amendment simply alleges an assurance 
which may have been given, for anything that appears, 


in entire good faith, and we do not think that a failure 
to fulfill it amounts in law to a fraud. Indeed, we do 
not see how it puts the widow under any stronger duty, 
in point of law, than she would have been under with- 
out it, by reason.of her general obligation to pay her 
debts, unless it was of such a nature as to bind her 
estate, and the complainants do not claim relief on that 
ground. We do not see how the second amendment 
materially alters the bill. Merely to characterize an 
act or omission as fraudulent or collusive is not enough, 
but the allegation must be such that the Court can see, 
without the epithets, that the act or omission is fraudu- 
lent. The allegation here is, not that said Nancy has 
done anything to put her property beyond, but only 
that she refrains from doing anything to bring it within, 
the reach of legal process. We do,not think this is 
such fraud as gives jurisdiction in equity. A debtor, 
who has property in such form that it is not attachable, 
is under no legal duty to convert it into a form in 
which it will be attachable, and in our opinion, mere 
inaction, when there is no legal duty to act, is not cog- 
nizable as fraud in equity, whatever motives may influ- 
ence the non-acting party.” 
Maron ix, (rray, LS R. :.. 175. 


Can there be any doubt that this is sound doctrine ? 
And if so, it applies directly to the case at bar, since 
the gravameu thereof is that Moore failed and refrained 
from doing something to bring the land within the 
operation of the covenant in his ceed. 

Similar decisions have been made in other States, 
and, if it were necessary, they could be cited by the 
score. I will give only two, both in Michigan. 

In Smith vs. Rumsey, 33 Mich., 183, part of the land in 
suit was exempt as a homestead from creditors’ execution. 
The debtor conveyed this land including the homestead 
right. The court held the conveyance fraudulent as 
against creditors, as to that part which was not a 
homestead, but nof fraudulent as to the homestead. 


There was an allegation of fraud in the bill very much 
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“No one will venture to contend that this transac- 
tion was other than a gross and wicked fraud.” 


This proposition has already been commented on. 


Since the main briefs were printed a few cases have 
come under my observation which are decisive of the 
proposition that there was no fraud in the present case 
cognizable at law or in equity, even if there had been a 
fraud in morals. One was a case in the Supreme 
Court of Rhode Island, which was well considered, and 
in which the complainants amended their bill by charg- 
ing “fraud,” just as the complainants’ attempt to do in 
the present case. I quote the case in full as given in 
the report : 


** Bill in Equity to satisfy a judgment debt out of a 
right of dower. On demurrer to the bill. | 

“ After the opinion given in this case, Jaron vs. Gray, 
14 KR. 1.,641, the complainants, June 11, 1885, amended 
their bill. To the amended bill the respondents de- 
murred.” 

“ Per CuriIAM. Since our former decision in this case 
the bill has been amended by alleging that the debt for 
which the complainants recovered judgment was con- 
tracted by the defendant, Nancy C. Gray, under an as- 
surance on her part that she would pay it out of her 
dower, right, or estate, or out of the income and profits 
thereof and m the expectation on the part of the com- 
plainants that she would do so; and by further alleg- 
ing, in substance, that the said Naney, acting fraud- 
ulently and in collusion with the heirs, occupies and 
enjoys the entire estate in which she is-entitled to 
dower, with the consent of the heirs, and refrains from 
having her dower assigned, purposely, so that the com- 
plainants shall not be able to levy their execution upon 
to. The complainants contend that these amendments 
introduce the element of fraud required togive the Court 
jurisdiction. 

“The first amendment simply alleges an assurance 
which may have been given, for anything that appears, 
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in entire good faith, and we do not think that a failure 
to fulfill it amounts in law to a fraud. Indeed, we do 
not see how it puts the widow under any stronger duty, 
in point of law, than she would have been under with- 
out it, by reason of her general obligation to pay her 
debts, unless it was of such a nature as to bind her 
estate, and the complainants do not claim relief on that 
ground. We do not see how the second amendment 
materially alters the bill. Merely to characterize an 
act or omission as fraudulent or collusive is not enough, 
but the allegation must be such that the Court can see, 
without the epithets, that the act or omission is fraudu- 
lent. The allegation here is, not that said Nancy has 
done anything to put her property beyond, but only 
that she refrains from doing anything to bring it within, 
the reach of legal process. We do not. think this is 
such fraud as gives jurisdiction in equity. A debtor, 
who has property in such form that it is not attachable, 
is under no legal duty to convert it into a form in 
which it will be attachable, and in our opinion, mere 
inaction, when there is no legal duty to act, is not cog- 
nizable as fraud in equity, whatever motives may influ- 
ence the non-acting party.” 
Maron ves. (fray, 15 R. I.,.475. 


Can there be any doubt that this is sound doctrine ? 
And if so, it applies directly to the case at bar, since 
the gravamen thereof is that Moore failed and refrained 
from doing something to bring the land within the 
operation of the covenant in his deed. 

Similar decisions have been made in other States, 
and, if it were necessary, they could be cited by the 
score. I will give only two, both in Michigan. 

In Smith vs. Rumsey, 33 Mich., 183, part of the land in 
suit was exempt as a homestead from creditors’ execution. 
The debtor conveyed this land including the homestead 
right. ‘Che court held the conveyance fraudulent as 
against creditors, as to that part which was not a 
homestead. but not fraudulent as to the homestead. 


There was an allegation of fraud in the bill very much 
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like the allegation in the bill in the preseut case (see 
Leeport, pp. IS5-1SG6). 

The Court said : 

“The grant, in so far as such right (homestead) ex- 
tended, cannot be adjudged a fraudulent grant as 
against the complainants in their character as creditors 
of Rumsey. The point is not whether Rumsey may 
now, after having, as he claims, ceased to be owner, 
proceed to insist upon the existence of a present home- 
stead right in his favor, but it is whether, on being 
charged with a fraud against his creditors, in making 
conveyance of his homestead, he is not entitled to re- 
ply: ‘ True, it is, 1 did not mean that you should have 
my homestead for your claim against me, and I con- 
veyed it, but in your character of creditors you were 
not thereby defrauded, or even prejudiced, since the 
law positively forbade your subjecting it against my 
will either by legal or equitable proceedings, and, more- 
over, left in me the perfect right to grant it away, pro- 
vided my wife would join.’ ” | 

Smith vs. leumsey, 33 Mich., 183, 192. 
See also /ehead vs. [lounson, 46 Mich., 2438, 
to the same effect. 


So also in the present case, the grantors, MeDonald 
and McKay, held the land in suit by an absolute right, 
subject to no legal or equitable claim in favor of Moore 
or Monroe ; and, having that absolute right, they had 
also “the perfect right to grant it away,” and such 
conveyance did not defraud Monroe or his heirs. 
Neither was it a fraud in Moore not to bring the land 
within the operation of the principle of estoppel. As 
in that case, so also in this one, there was no’ legal or 
equitable obligation on McDonald and MeKay or 
Moore to bring the land within the operation of any 
principle of law which would subject it to any claim, 
and the not doing of that which the law imposes no ob- 


ligation to do is nota fraud. This reasoning inevitably 
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leals to the conclusion, so well expressed by Lord 
BRAMWELL in Weir rs. Bell, L. R., 3 Ex. D., 243 (quoted 
at top of page 59 of my former brief), that : 

= There CulHi Hneve7r he (t well-founded claim of legal 
fraud, or anything else, except where some duty is shown, 


and COT: lutive right, nel SOD viol thion or that duty 
and right.” 


At page 14 of appellees’ brief appears this state- 
ment: 

‘Several sections of thestatutes of Michigan are cited 
relating to the forms necessary to convey or to create 
trusts in real estate. It is sufficient to say that these 
statutes except estates and trusts in real estate by act, 
operation or implication of law.” 


And as examples of implied trusts counsel mentions 
/luxley eS, Rice, supra, and Byrn vx. Leood, 54 Mich.. 
67. Hurley vs. Rice has been commented on supra. 
Bure ve. leood was a case of actual fraud and mis- 
representation, and decided only the familiar proposi- 
tion that “«@ wan will not be allowed to heep another 
ihe 8 property which he has obtained hy fraud,” 

These were cases of constructive trusts, and it is true 
that the Statute of Frauds does not require a writing 
in such cases. But here the appellees show no con- 
structive trusts, or any other trust by operation of law. 
‘Before they can show a trust by operation of law, they 
must show a trust by contract; and that the statute 


forbids. 
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It is insisted by counsel for appellees (page /5) that 
McDonald and McKay “waived” the Statute of 
Frauds and exeeuted the “trust” by conveying ‘to 
Mrs. Moore. | 

This is upon the ground that they have performed 
the invalid contract ana have erecuted the frust, If sO. 
the trust is valid only hecause they have executed it. if 
valid only because they have executed it, it is valid 
only Us they have executed it. It will not do to Say 
they have executed the trust, and therefore it is valid and 
binding “pou them, but they huven tl executed stin the man- 
her they ought to have done, therefore they must by 
compelled to execute it. What they have. done is ln - 
questionably valid, but you cannot go one step beyond 
their acts and say that they are obligated to do some- 
thing other and different from what they have done with- 
out attempting to enfore some pric? arrangement not 
enforceable. 

To put the case m its strongest light for appellees, 
suppose that A orally agrees to convey to B, and then 
A conveys to C. The conveyance to C is not an execu- 
tion of a trust under contract of sale to convey to A. 
Suppose, further, that Bb has requested A to convey to 
C. Becannot come into Court and say that A has 
“ executed ” the “ trust.” and has “‘ waived ” the Statute 
of Frauds, and that, therefore, B or any one claiming 
under B can come into Court and ask the same rights 
as if A had conveyed to B. 

But it is said that Mrs. Moore is in a different situa- 
tion from a stranger. But that is not so. A married 
woman is @ stranger to her husband so far as her right 
to receive the title to propertv and to hold it to her 


separate use Is concerned. 
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[t is said, in the appellees’ statement of facts ( page 
1), that, after the deed to Mrs. Moore, N. D. Moore 
managed the property substantially as though it were 
his own, &c. If that were true it could not create a 
trust. The property was conveyed to Mrs. Moore ab- 
solutely and it was hers. Moore had no possible inter- 
est in it, present, past, future or contingent. He had 
not even the possible contingency of t nancy by curtesy, 
that having been long since abolished in Michigan (see 
Tong vs. Marvin, 15 Mich. Rep., 60). Whatever bene- 
fit Mrs. Moore might have allowed him to derive from 
the property, temporarily or permanently, could not 
affect the question of ownership or create a trust. The 
entire testimony shows that, not only was there no 
written instrument declaring «a trust in Moore's favor, 
but there was no oval ayreement, understanding or 
intention of anything of the kind. The present condi- 
tion of the case illustrates the absurdity of the argu- 
ment based upon this testimony. Since the appeal of 
this CAaSC Mrs. Moore has cied, the property has de- 
scended to her imfunt chi/d and N. D. Moore has xo 
power to deal with or control the property, or the rents 
and issues of it, accruing since Mrs. Moore’s death, 
except as guardian, acting under letters from the Pro- 
bate Court, and under bonds. We deny, however, that 
there is anything in the testimony showing that Moore 
dealt with the property otherwise than in behalf of his 
wife, under power of attorney or other authority given 
him from time to time. 

Barber vs. Milner, 48 Mich., 248, cited at page 15, is a 
case like /’utton vs. Chamberlain, infra, which decides only 
the doctrine that, though the Court will not actively in- 


terfere to enforce a parol trust, yet, if the parties choose 


to execute the tiust, the Court will not interfere to cis- 
turb what the parties themselves clo. 

Patton vs. Chamberlain, 44 Mich., 5, was a case where 
a trust had been created by parol. The trust was after- 
wards executed so as to satisfy the statute, and it was 
held that intervening creditors (/. ¢., creditors who were 
such at the time the trust was executed, but not at the 
time of the creation of the parol trust) could not com- 
plain. 


That case does not aid the appellees. The principle 
established by all the authorities is that the law will 
leave the parties just where it nnds them in reference to 
the Statute of Frauds. If an attempt is made to create 
a trust by parol, and the statute is afterwards complied 
with, the trust becomes valid and enforceable by reason 
of such compliance. But if the statute is never com- 
plied with, a parol trust in land remains forever unen- 
forceable, and the law leaves the owner of the land to 
do just as he chooses; it will not raise its hand to aid 


the claimant in any respect whatever. 


At the top of page 19, counsel for appellees says : 

“The complainants hold N. D. Moore’s obligation for 
a conveyance to them.” 

That is not true ; the deed from Moore to Monroe is 
is not an obligation to convey, but an attempt at a con- 


veyance itsel f. 
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At page 21, counsel attempts to argue that the con- 
veyance from McDonald and McKay was obtained by 
fraud upon them. Counsel can hardly be serious in 
such a contention. The facts as shown in the record 
furnish not a single ground for such argument. 
MeDonald and McKay knew all the cireumstances when 
they made the conveyance, and acted freely in so 
doing, and there is not a seinfi//a of evidence to the 
contrary. Moreover, even if there had been any such 
fraud, it would give appellees no right to maintain this 
suit. The only persons who could complain would be 
those who were injured by such fraud, and not those 
who would have had no right if the fraud had not been 


committed. 


[t is claimed (page 24) that the conveyance to Helen 
Moore was upon a secret trust for Moore. The Court 
is asked to find this, not because there is the slightest 
evidence that such a trust existed, but because Moore 
had managed the property for his wife, and derived 
some benefit from it. An interest in the property was 
sold; the money came into his hands; he invested it 
in property, partly in his own name and partly in his 
wife’s name ; he bought property in his wife’s name 
also in Milwaukee, whether altogether from these funds 
or from other funds doesn’t appear. Whatever he did, 
he did in each instance with his wife's consent and ap- 
proval. He did not, nor could he go one step beyond 


her consent in any instance. Of course xo trust could 


4 


arise under the Laws of Michigan, ¢ reept hy nstrument 
in writing. Such instrument does not exist. Stress ts 
laid upon the fact that Mrs. Moore was not placéd 
upon the stand as a witness. We never before heard 
of a party claiming that, a/though there was no affirma- 
tive testimony, yet a certain fact was established, because 
one of several witnesses who might have denied it was 
not placed upon the stand to deny it. No doubt Mr. 
and Mrs. Moore were both cognizant of the fact that 
there was no trust. N. ). Moor he stines that such LA 
thee Fact. The burden would be upon the complainants to 
show that there was a trust. Why should Mays. Moore 
vO On the stand to dispute what th complainants have 
the burden of proving, and of which they produce MO 
shadow or evidence ? 

But even if there had been any such secret under- 
standing, it would not have been a trust ; neither could 
it in any way help appellees, for Moore was under no 
obligation to acquire the legal title, or to convey to 


Monroe or his heirs, even if there had been a trust. 


It is urged ( page 26), contrary lo the facet (18 found hy 
the Court below, that there was an agreement in writing 
by McKay and Me Donald lo COVE 4 af third interest nN 
the lund to Moore. 


The apparent contidence with which counsel insists 
upon this does not agree very well with his statement 


which we have above cited under the head of laches. 
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( Appellees’ Brief, p. 67). “On our theory of the case 
nothing could have been done by Monroe or his heirs, 
until that deed (to Helen Moore) was given.” And his 
confidence in W. D. MeIntvre as a witness to the al- 
leged writing is hardly consistent with the lack of con- 
tilence in the same witness, which he states at page 56 
as follows : 

as Williaa }). MeTntyre’s festimony asi this head Ls loo 
confused is iD time, and foo Mice TANT nn WLCLHENY lo he 
yelied on. 

We have discussed heretofore, in full, the testimony 
bearing on this question, and there can be no doubt 
that the Judge who heard the case below arrived at the 
correct conclusion on that point ( Leecord, jp. 134) : 

cory one —— , : . ' 

he arrangement was altogether oral. One witness 
testifies that it was reduced to writing and signed, but 
this is denied by the parties to it, and his testimony 
does not contain any definite statement of the contents 
thereof. The arrangement was so loose and indefinite 
in its terms that, aside from anv objection resting on 
the statute of frauds, it would not have warranted a de- 
cree for specific performance. Whether Moore was to 
have one-third or one-fourth interest in the lands does 
not clearly appear. ‘There seems to have been nothing 
more than a mutual understanding that MeDonald and 
MeKay would do what was right, having reference to 
the recognized custom to give to explorers one-fourth, 
one-third, or in some cases a half interest in the lands 
located by them.” 


It is urged against this finding that Me Donald, Moore, 
and McKay are vot afterwards called to the stand to 
deny the statements of witness. McIntyre. They had 
already testified that there was no such thing, and it 
would have been idle to recall them to vrei/erate what they 
had said before. Moore had testified that he had no 


contract In writing. It is claimed that that meant 


i 78 a a ein Se 
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nothing more than that he had HOWE LN his Posse SSION, 
Such a statement, if the contract had been drawn up 
and was in existence for his benefit and left in the 
hands of some other person, wou/d be as rank perjury 
as if he had the agreement in his pocket. Both McDon- 
ald and MeKay positively say that there was none. 

[ have claimed that McIntyre is unreliable as a 
witness. I claim it because his testimony is incon- 
sistent and contradicted by disinterested and unim- 
peached witnesses, and claim that his testimony is not 
entitled to the weight that McDonald and McKay's 
testimony is entitled to, because he is the brother of the 
complainant—Mrs. Crawford, who is intensely in- 
terested—and testifying in her favor. Even counsel 
for appellees finds it hecessary to discredit Me- 
Intyre’s testimony on another point ( Appellees’s 
brief, p- 5G). 

Counsel asks if Mrs. McKay’s testimony is not also 
unreliable, on the same ground, as she is a sister of 
Mrs. Crawford. Mrs. McKay, and probably her hus- 
band, to some extent, are interested, by reason of their 
relationship to the complainants, but they would natu- 
rally be interested in fuvor of the complainants. Their 
testimony against the complainants is entitled to all the 
more weight, because it is against a presumed interest 


they would feel in favor of their relatives. 


On page 29 it is said: 

“In this connection, Judge DILLon in his brief, at 
page 22, says: ‘ Later he (McIntyre) testifies (/ecord, 
p. &6), that he did not see the agreement.” There is no 
such testimony On puge S6, wor elsewhere in the Record.” 


The number of the page (86) is an error. It should 
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be page 59, about twelve lines from the bottom. Me-— 
Intyre chere said : 


‘““ He (Moore) drew up the writing, aud / did't see 
if, but the rest all signed it.” 


It is, therefore, true that there /s such testimony in 


the record. 


The deed partly executed and left with 
Viele was not a compliance with the 
Statute of Frauds. 


The last resort of the complainants, after having 
wholly failed to sustain any of the allevations of their 
bill, is to claim that the partly erecuted, undelivered 
deed left with Viele was a compliance with the Statute 
of frauds. 

This proposition is made with apparently little con- 
tilence in its soundness, even by counsel himself. It 
is the straw which the drowning man clutches at; and, 
like the straw, it fails to save. 

Counsel himself says (p. 3//) - 

“itm frankly ndimitted that the authorities do not 


avree as to whether a deed under such circumstances ‘is 
2 comphance with the statute.” 


On the contrary, | shall show conclusively that the 
authorities </o agree, that a document like the “ Viele 
deed” is not a compliance with the statute.” 


THE “ VIELE DEED,’ EVEN IF IT WERE A COMPLIANCE 


| 
| 
: 
| 
| 
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WITH THE STATUTE OF i RaAUDs, IS IMMATERIAL TO THE 
DECISION OF THIS CASE. 

The defense does not rest alone “pou the fact that Moore 
had no enforceable contract with Me Donald and Mekay. 
kven if there had heen such enforceable contract, the up- 
pellees have no right whatever to the land in suit. 

All that is stated in points [V., V. and VL, pages 
70-125 of my former brief would not be in the least 
affected, even if the “ Viele deed” had been a com- 
pliance with the Statute of Prauds; and the matter 
there set out at length constitutes a series of perfect 
defenses. 

The only effect of the deed from Moore to Monroe 
was to render Moore liable in damages on his covenants 
(but this was to Moore's erecutor. not to his heirs). 
That deed was of in) “ny SCUSC Ci eEXCCULOVY contract to 
CONVEY § it was a COHCEYANHCE ite 7. [It is true it failed 
as a conveyance ; but.the only remedy is the one which 
WUS expressly stipulated by the parties, namely, on the 
covenants which were inserted iin the deed. That deed 
contained no covenant for furthe YY USSUPUNCE and the 
covenants which it did contain are of eeecutory cove- 


nanis to convey, They merely wave the right of action 


for damages tor bre ach. 


Moore tOUs, therefore, “under 40 obligation, legal Ue 
equitable (and LI have already shown that he was under 
no moral obligation), either to take «a title himself or con- 
vey to Monroe's heirs, the appellees. Mrs. Moore was 
not a party to the deed, and was not estopped by its 
covenants. That deed, therefore, is wholly insufficient 
to sustain the appellees’ case ; and, as that deed is the 
only foundation on which they base their claims, their 


whole case falls. 


~ 


~ 
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BUT ANOTHER SUFFICIENT DEFENSE 7s, that even tf that 
deed from Moore to Monroe could he reqarded (% a CON- 
fraect to CONVEY, still the appelle s have , for MURY PEAKONS, 
no equity to enforce i. 

The contract for the purchase of the land was er- 
pressly rescinded, But even if that be not admitted, 
still the appellees have ho equity to call for specific 
performance. The granting of a decree for specific 
performance is always « matter resting in the discretion 
of the Court, even after the complainants have shown 
a complete contract which would be sufficient in an 
nection for (lamages at law. if any circumstances make 
it unjust or inequitable to compel specitic performance, 
a court of equity will not cecree it. In the present 
case the appellees have not shown sufficient even to 
maintain an action at law. There has been no perform- 
ance or off r to pe rform on ther part. But when they 
come into a court of equity to ask a decree for specific 
performance they show no equity whatever. On the 
contrary, the undisputed facts as they appear in the 
record show that they have no equity, either moral or 
legal, to ask for the intervention and assistance of this 
Court. The testimony shows conclusively that Monroe 
had completely abandoned the purchase of the land ; 
that he had recovered back the *10 which he paid on 
account of it, and the unpaid “240 note which he had 
given in part payment; that the note had never been 
paid, and no offer of payment had ever been mace ; 
that Monroe had said repeatedly that le did not want 
the land; and that he never made any claim to it from 
the time of getting back the $240 note in 1876 to the 
time of his death in 1878. The testimony further shows 


that Monroe’s heirs, the appellees, made no claim 
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whatever to the land till the summer of 1881, at which 
time it was reported that the Cambria Lron Company 
had struck ore. It was at this time that Mrs. Monroe 
announced to McKay her intention to try to get the 
land, saying that *‘ iz would serve him (Moore) right lo 
get heat out of Y eee Record, jp 29 ). 

lor a further discussion of these points, see my main 
brief, pp. 70-125, and the beginning of this brief. 

Il now proceed to show that the “ Viele deed” was 
vot a compliance with the, Statute of Frauds. 

THE “VIELE DEED” WAS NOT A COMPLIANCE WITH 
THE STATUTE OF FRAUDS. 

Appellees’ brief upon this proposition starts out with 
the following wholly unwarranted premises, viz.: /s?. 
“This deed evidences the whole contract between the 
parties ;’ 2/. “ Moore had fully performed ;” J. *‘ There 
is no doubt as to what their parol agreement was prior 
to the execution of the deed.” 

Ji as not correct or true that the deed evidences the 
whole contract betireen thi parti x. 

We say this, because, 

first. It appears conclusively, as found by the Court 
below, and as positively testified to by the first wit- 
hess, MeDonald (who testified Ol behalf of the COM- 
plainants), that THERE WAS NO AGREEMENT, nothing be- 
vond a mere reliance by Moore that McDonald ‘“ would 
do what was right.” And this was based upon an in- 
definite understanding that explorers usually got an in- 
terest—sometimes a quarter, sometimes a third, and 
sometimes one-half. See opinion of Court, /2ecord, p. 
134 (McDonald's testimony, pp. 15 und J6). 

MeDonald Sayvs ( p. fap: * / never agreed AL qin /, ML 


anyth ing. 
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Second, Aside from there being no agreement what- 
ever, CveNn the alle ged " understanding " of the parties Mie 
not set forth in the deed. ln fuct there is NO EVIDENCE 
\S TO THE CONTENTS OF THE “ VIELE DEED,” except that 
as drafted it was from MeKavy and McDonald to Moore 
for an interest in the land, and even this evidence was 
incompetent, and cannot be considered. 

kven if Moore had per formed, that fact is pamaterial s 
toy there was no such pre rformance “as to take the case 
out of the Statut of Frauds, in which event only could 
jt PfOTIANCE hy Moore become materiat, But it is in- 
correct to say that Moore had fully performed. Per- 
formed what? If there was no contract, what had he 
fully performed ’ If there was a contract, it was void 
under the statute, and the evidence thereof is inad- 
missible. Appellees’ counsel recognize this, but en- 
deavor to escape from the difficulty by saying, “The 
deed evidences the whole contract.” Lf this be so, it is 
pertinent to inquire what were the terms “ of the whole 
contract,’ as shown by competent evidence as to the 
contents of the deed? Did the draft deed set forth 
that Moore must first pay MeDonald for a pony he had 
bought from him; that he must settle certain other 
accounts ; that he must arrange certain business matters 
with MeKay? Did the draft deed desernbe this par- 
ticular land; did. it set forth any consideration, paid 
or to be paricl ? Not a sengl question MCS asked, and 
not a witness testitied as to the contents of the deed. Itis 
all left to a mere inference to be gathered from the in- 
coinpetent testimony relative to the original indefinite 
understanding. 

Notwithstanding these facts stand out clear and 


unquestioned by the evidence, counsel for appel- 
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lees state boldly as their premises that, * The deed 
evidences the whole contract ;” that “ Moore had fully 
performed ;” and that “there is no doubt what their 
parol agreement was prior to the execution of the deed.” 
It is a remarkable claim to make, when there is not a 
Witness in the case (except W. D. MelIntyre, who testi- 
fied to a written agreement), that even admits the 
existence of a parol agreement, but, on the contrary, it 


is clistinctly denied, as we have shown by the record. 


wlnd hesidles adl there is of (f parol “understanding is 
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wholly encompetent under the statitte, and standea hefore 
the Court the same as though it had not heen given, 
Moore EVE SAW the deed or hie ard of it. and it would 
not have been sufficient as a memorandum if he had 
known of it. This is the testimony of all the witnesses 
who testify regarding this partly executed deed. Even 
the counsel does not claim that it was ever delivered. 
It is urged by counsel that Moore must have known of 
its execution, because he was expecting to have a ceed, 
and so informed Monroe. But the infernce is not jus- 


tified by the premises. Because a man expects to re- 


ceive a deed at some time, does not tend to show, of 


itself, that he knows one is already executed. If there 
could be such an inference, it is wholly dispelled in 
this case by the fact that he was not present, by his 
testimony that he knew nothing of it whatever, and 
that there is no testimony bringing home to Moore any 
knowledge of the execution of such, or any deed. 

It would be a strange rule to hold, that where a party, 
under no legal or equitable obligations, goes to a 
notary, and has a draft of a deed partly executed 
(the grantee therein not even being present), and 


leaves express directions that it shall not be delivered 


ee 
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and it never is delivered, that such partly executed 
conveyance is admissible in evidence to prove all the 
terms of a complete contract which had never been 


entered into by the parties. 


After making these general comments I now proceed 
to a somewhat detailed argument in which I shall show, 
first, that the “ Viele deed” was nota comphance with 
the Statute of Frauds; and second, that even if that 
deed were a compliance with the Statute of Frauds, 
that fact would not give appellees any rights. 

It is possible to comply with the Statute of Frauds 
in regard to contracts concerning land (1) by making 
a contract in writing or (2) by reducing to writing a 
parol contract already made. The “ Viele Deed” was 
clearly not a comphanece with the statute by the first 


method. Was it by the last? Clearly not. 


(dt) There was no contract of whieh uf memorandum 
could exist. Such was the opinion of the Court below 
( leecord, jp): Li > 


“ The arrangement was so loose and indefinite in its 
terms that, aside from any objection resting on the Stat- 
ule of Frauds, if would not have warranted if lecree for 
specific perfornaence. Whether Moore was to have one- 
third or one-fourth interest in the lands does not 
clearly appear. There seems to have been nothing 
more than a mutual understanding that McDonald and 
McKay would ‘ do what is right,’ having reference to a 
recognized custom to give to ‘explorers’ one-fourth, 
one-third, or, in some cases, one-half interest in the 
lands located by them.” 
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There must be complete contract, such as would be 
enforeeable if it were not for the Statute of Frauds, 
either before the memorandum is made or the parties 
must assent at least by parol to the contract as stated 
in the memorandum. McDonald and McKay could not 
then reduce to writing any contract with Moore, for they 
had made none. An indefinite understanding, even if 
reduced to writing by only one of the parties would re- 
main an indefinite understanding still. The proof is 
clear that Moore did not know of and did not assent to 
any statement of a contract contained in the “ Viele 


deed, ” 


(h) The ie Viele ” deed was not produced TY evidence 5 
and no foundation ids laid for proving its contents. 

/f nowhere Cp) pt (17'S that any effort wus ere; piade hy 
the complainants la obtain the deed itself. AD he used rh 
evidence, and M0 lestimony US introduced 10 show its lows 
or destruction or the enability or complamants lo obtain 
it, and thereby lay the Foundation for proof of its contents. 

All the testimony there is upon the subject is by John 
McKay (/éec., p. 22), in which he says: “1 mquired of 
Viele about it and he said he didn’t know what had be- 
come of it; that it was lost.” This is the testimony of 
our own witness, and even his casual inguiry of Viele 
was not made in behalf of complainants—they have 
done nothing to procure the deed or show its loss. 

This is clearly insufficient under any rule of evidence, 
in that it does not appear that Viele made any search 
for the paper; it does not appear even at what time 
this conversation with Viele took place. It must be 
remembered that this testimony of John McKay was 


taken January 8, 1885, and the testimony of McDonald 


pn 
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in behalf of complainants relative to the deed was taken 
January 4, LSS3, two vears before. So that, even if it 
were a fact that the deed was lost and could not be 
produced in 1885, possibly it might have been pro- 
duced had any effort been made in 1885. This clearly 
would render MeDonald’s testimony as to the execution 
or contents of the deed wholly incompetent. 

But aside from that fact, we submit that the mere 
statement by a witness, that the person in whose cus- 
toly a writing had been left, said he didn’t know what 
had become of the writing—that it was lost, im no sense 
complies with the rule, relative to the foundation neces- 
sary to be laid to permit oral evidence of a written 
instrument. ‘The rule is: 


oe Lhe party ix expected lo show that he has in good 
titith erhausted, in ‘/ reasonable degre - all the SOUPTCOS or 
information and MLOUIS of discovery, which the nature of 
the (71ise mould naturally suggest, and which reve UCCORRI1 - 
hle to hin. 
I Crreenl, Bv., See, 558, 


But in this case there is no evidence that complain- 
ants ever even inquired of Viele for the deed, nor that 
Viele ever made any search for it. Parol evidence of 
the contents of the deed was therefore clearly inadmis- 
sible, and this objection was made when the testimony 


was taken. 


{cy} Kren ifia foundation had heen laid for PECELUENY 
secondary evidence of the contents of the “ Viele deed.” 
ITS CONTENTS HAVE NOT BEEN PROVED, AND NO ATTEMPT 
EVEN HAS BEEN MADE TO PROVE THEM. 

The contents of the deed were absolutely unknown 
so far as the record shows, except that there was oral 


testimony as to: 
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(7) The name of the proposed grantee. 


(6) The names of the proposed grantors (but whether 
they both signed or not is left uncertain, even 


by the oral evidence) ; and 


.c) That the proposed deed was intended to convey 
SOME interest in certain land. What interest Is 
not shown even by oral testimony (see testimony 
of McDonaLp, Record, jp) 7. hottom : 


As to the remainder of the contents of the “ Viele 
deed” we are left in utter ignorance, for there is no 
testimony, not even oral testimony, as to any other of 
the contents than as above stated. 

So far then, as the oral testimony to the contents of 
the document shows: (1) The consideration (i. e., 
Moore’s services) was not stated; (2) the thing sold 
(whether a third or a quarter) was not stated ; and (3) 
who s/gnue/ the document is uncertain ; (4) while, as to 
the remaining contents of the document nothing what- 
ever is known. 

It cannot seriously be claimed that such a document 
is a sufficient memorandum in writing to satisfy the 
Statute of Frauds. So far as proved, even by parol 
testimony, not one of the essential terms of a contract 
were set out ; indeed, no contract whatever was set out. 
in the document. It is true that in some deeds there 
is arecital of a bargain and sale, but there is no neces- 
sity for such a recital in a deed, and there is no evi- 
dence that there was any such recital in the “ Viele 
deed.” Nor is there any evidence that the true consid- 


eration (7. ¢., Moore’s services), or that any consideration, 
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was recited in the “ Viele deed.” It eannot be said 
that the consideration ius? have been mentioned, for 
it is not necessary in a deed to mention a consideration ; 
it is sufficient to declare a use. Although a nominal 
consideration may have been mentioned, there is no 
evidence that it was mentioned ; and, further, even if a 
consideration of whatever kind had been mentioned it 
would have been wo evidence oF a contraet, for it would 
have been equally consistent with a gift. 

A deed, therefore, does not necessarily prove any 
contract ; and though if it were drawn in a certain form, 
it is conceivable that it. might prove a contract, there is 
not the sceintilla of evidence even by parol, that the 


“ Viele deed ” contained any statement of a contract. 


(«/) Lhe full contents of the ‘ Viele deed ” were not 
shown, and a part only of a document cannot be separated 
from the vest and used in evi oan 

Even if what was proved by oral testimony had been 
it complete memorandum of some contract, ut could not 
he received in evidence SO long (Is the full contents of the 
document were not proved, for the remainder of the con- 
tents which were not proved may have essentially 
modified and rendered conditional the part which had 
been proved. Al document niust he proved iy its entirely 
so that it may be interpreted as « :rhole. It is not per- 
missible to prove part of the contents of a document, 
and from such proof say that the document as a whole 


proves that which would be proved by a part. 


(e) Lhe‘ Viele deed” cannot, as « memoranduin, be 
aided by oral testimony. 
The rule is a familiar one that a contract cannot rest 


partly in writing and partly in parol. 
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Even if the deed had been fully executed by agree- 
ment of the parties thereto, and ha«| been so far deliv- 
ered as to be admissible in evidence as a written 
memorandum of agreement, sufficient for a full eompli- 
ance with the Statute of Frauds, it could not be aided 
by oral testimony. If used as a memorandum of agree- 
ment it would be subject to the rule “that the writing 
should be the evidence, and the only evideuce, of the 
contract, and that there should be no oceasion to look 
beyond . 


Wood Or Statute or frauds. See. IS4. 


As oral evidence cannot be received to establish the 
terms of the contract, but all the terms must appear 
from the writing itself, let us strike out all evidence 
relative to the alleged contract except what appears in 
the draft deed itself, and then inquire what was the al- 
leged avreement in all its terms between Moore, Me- 
Donald and McKay, as set forth in the deed. But the 
record is silent as to the contents of that uncompleted 
instrument. 

As to the so-called “ Viele deed,” then, we submit : 

1. It was never signed by all the grantors. 

2. It was never beyond the direction and control of 
the grantors. 

3. It was not made by mutual consent or agreement, 
as Moore never knew of its existence. 

4. It was not admissible as a memorandum, under 
the statute, because (7) there was no contract. (6) The 
“Viele deed” was not in evidence, and no foundation 
was laid for secondary evidence. (c) Its contents have 
not been proved, even by oral evidence. (¢) It cannot 
be used as a memorandum because its contents were 
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not fully shown. (id) The “ Viele deed” cannot as a 


memorandum be aided by oral testimony. 


| propose now to examine the authorities cited by 
appellees to support the proposition that the “ Viele 
deed” was a compliance with the Statute of Frauds, 
and to cite authorities to show that it was not a com- 
plianee with such statute. 

The case of Urann vs. Coates, 109 Mass., 581, fur- 
nishes no support whatever for the proposition stated. 
That was a case of a declaration of a trust, and not a 
cause of a contract to sell land, and different rules apply 
to the two cases. The only question in (’rann vs. Coates, 
was whether the trust had been perfectly created, and 
the decision was to the effect that a declaration of trust 
in land is valid if made in writing, even though it be 
not communicate to the cestiu que (rust, and the writing 
he not delivered to him: But nothing in the “* Viele 
deed * so far as its contents were shown could by any 
possibility be construed as a «lec/aration of trust. The 
question raised by counsel for appellees with regard to 
the ‘ Viele deed” is, whether it was good as a memo- 
randum of @ CONTRACT. 

Bowles vs. Woodman, 6 Grattan, 75, seems to be the 
case out of which the dicta in the cases cited by coun- 
sel for appellees have arisen. ‘That case is not a decision 
to the effect that a draft of a deed, signed but never 
delivered, constitutes a memorandum to satisfy the 


Statute ot Frauds. The decision nN that CHmse ws against 
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the purchaser, on the ground that the facts showed that 
it would not be equitable to decree specific performance. 
The remark of ALLEN, J., in that case is, therefore, noth- 
ing but a dicfum, and no authority is cited by him to 
support it. 

But, even if the dictum could be regarded as sound 


law when applied to the facts in that case, it does not 


apply to the present case. The facts are not the same. 


In that case the draft of the deed was in evidence, be- 
ing filed as an exhibit with defendant’s answer (see re- 
port, p. 82). The contents of the deed in that case were 
before the Court, and whether or not it stated fully the 
terms of the alleged contract was a matter of fact which 
the Court had the means of deciding. In the present 
case the “ Viele deed” was nof produced in evidence, 
and even if it be admitted (and it is not), that the ab- 
sence of the deed was sufficiently accounted for so that 
parol evidence of its contents might be introduced, 
still, ‘Ae evidence as to the contents of the deed is not 
sufficient to show what it realiy centained. Giving to 
all the evidence its full significance, the most of its con- 
tents that can be claimed as proved is that there was a 
draft of a deed ; that it was drawn for the purpose of 
afterwards making it effective as a conveyance to Moore ; 
that it was to convey some interest in the land in Sec- 
tion 16. What imterest does not appear. That it was 
signed by McKay, and possibly, but not certainly, by 
McDonald and his wife, but not signed by Mrs. McKay, 
and that it was drawn up some time about 1875. 

It seems idle to argue that such a draft of a deed 
proved only by parol evidence, and that, too, about ten 
years after the draft was made, is sufficient as a mem- 


oranduim to satisfy the Statute of Frauds. 
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Neither does the case of Parisi vs. Me Rinlen, % 
Ciratt., 1, deci¢ve that a draft of a deed is a sufficient 
memorandum to satisfy the Statute of Frauds. /n that 
case, too, the decision was aqaimst the purchaser. The 
same Judge (ALLEN) gave the opinion as in Borles vs, 
Woodson, 6 Gratt., T8, and the only authority cited for 
his (/ictum in the later case was his own unsupported 
dictum in the former case. But the point was not in- 
volved in the decision, and would not have been even 
if the contract had been enforced, for there was sufti- 
cient part performance by possession, &ec., to take the 
case out of the Statute of Frauds. But the contract 
was for other reasons not enforced. 

llart vs. Carroll, 85 Pa. St.. 508. is not a deeision of 
the proposition stated by counsel for appellees, but so 
fur as any opinion is expressed by the Court is directly 
against the claim that the “ Viele deed ” was a compli- 
ance with the Statute of Frauds. ‘This is clear from 
the quotation to be found on appellees’ brief, thus : 
_ /i could not Serre the purpose of (tie rting the operation 
of the Statute of hrauds,” and: “ Its production in 
evidence could have been enforced “* * * not to 
avoid the statute.” : 

If counsel for appellees had continued his quotation 
a little further, we should have read this statement, 
which is what the case decided and all that it decided : 
* Rigid as the rules are that are prescribed for this class 
of controversies, it 1s still the law that ‘ where «@ parol 
contract of sale is precise as to the terms and subject mat- 
ti x ned the vendlee has taken POSSES881ON wn pursuance or 
it, and made valuable improvements, with the assent of 
thee vendor, itis not within the Statute of Frauds. ” 


In that case the vendee had had possession for four- 


. 
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leen Vedadrs, and had made raluch/e meprovenents, which 
Wis a part performance sufficient to’ take the case out 
of the Stutute of Frauds, and there was no question of 
a memorandum tivolved in the case. 

In J/enkins vs, Hurrison, 66 Ala., 34°, cited by appel- 
lees, the draft of a deed was fully set out either by copy 
or original, and its terms were thus in evidence before 
the Court. There was, too, in addition, a memorandum 
of the coutract, and at page 360, the Court considered 
that the memorandum and the deed might be read to- 
vether to satisfy the statute. 

Thayer vs. Luce, 22 Ohio State, 62, cited by appel- 
lees, was also a case where there was, besides the deed, 
a memorandum of the contract, and the Court held that 
the draft of a deed might be read with the memoran- 
dum, and thus satisfy the Statute of Frauds. 

This case not only fails to support the claim of appel- 
lees, but denies the correctness of the remarks of the 
Judge in the two Virginia cases above cited. The 
Court uses the following language ( p. 75): 

And as to the objec ‘tion that this deed was never 
delivered, we may admit, as an abstract proposition, 
that di ssecds livered deed is no evidence of a subsisting 


contract hetireen the parties naned therein, notw ithstand- 
ing cases to the contrary ’’(6 Grat., 78; 9 Grat., 1). 


These two cases, then—one in Alabama, and one in 
Ohio—are authority only for the proposition that a 
draft of a deed may be put in evidence. to help out a 
defective memorandum. It is sufficient to say that no 
such question is involved in the present case. 

Campbell vs. Thomas, 42 Wise., 437, was a decision 
against the claimant, and against the proposition con- 


tended for by appellees in the present case. 
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In that case the Court sail: 


‘They agreed verbally, the plaintiff to purchase and 
| Thomas to sell, on certain terms, which imeluded the 


| execution of a mortgage on the land, by the plaintiff, 
TT to secure the payment of « portion of the purchase 


money. But such verbal agreement was a_nul- 
lity, by the Statute of Frands, there having been no 
| ~ such part performance of the agreement as would take 
it out of the statute. There was no valid contract, un- 
less the same, or some note or memorandum thereof, 
expressing the consideration, was in writing, and sub- 
scribed by Thomas (R. S., Ch. 106, Sec. 8). The only 
writing subseribed by Thomas, which relates to any 
such contract, is the deed he dleposited with Judge 
Hand. That instrument expresses a consideration, 
and, if it eontained the whole contract, we should 
have no difficulty in holding that it answers the re- 
quirements of the statute. But the difficulty is, that 
| the deed «does not contain the whole contract. It is 
| essential to the plaintiff's case to maintain, and he 
x loes maintain, that he was to give 7/omes his notes 
| for a portion of the purchase money, and was to exe- 
cute his mortgage on the land in controversy to secure 
the same. No note or memorandum in writing of this 
portion of the agreement was made, and the same still 
rests im parol, | 
“The contract expressed in the deed deposited with 
Judge Hand is a contract to sell and convey the land 
| the whole title thereto, absolutely, and without any 
| reservation whatever, to the plaintiff, for a specified 
sum of money. But proof of such a contract is not 
sufficient to entitle the plaintiff to judgment.” 
Campbell vx. Thomas, 42 Wis., 487, 441. 


These are all the cases cited by counsel for appellees 
In support of the proposition that the “ Viele deed” 
was a compliance with the Statute of Frauds. Every 
one of them might have been decided without any ex- 
pression of opinion that an undelivered deed was good 
asa memorandum to satisfy the Statute of Frauds. 
The opinions expressed, so far as they lend support to 


such a proposition, were, therefore, mere dicta ; they 
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were, moreover, expressed in regard to a state of facts 
wholly different from that which is disclosed by the 
record with regard to the ‘‘ Viele deed.” The «writings 
themselves in all of these cases were actually offered in 
evidence. In the present case the “ Viele deed ” itself 
was not offered in evidence; no foundation was laid 
for secondary parol evidence, and the parol evidence 
offered did not show what were the contents of the 
deed. 

Cagger ws. Lansing, 48 N. Y., 550, is a decisive 


authority vgainst the proposition that the “ Viele deed ” 


was a compliance with the Statute of Frauds, even if 


there had been (as there was not) a parel contract with 
reference to which the statute might be complied with. 
In that case it had been decided by the lower Court 
that a deed delivered as an escrow was a compliance 
with the Statute of Frauds (see Cugger vs. Lansing, 57 
Barbour, 421). But that decision was reversed by the 
New York Court of Appeals. 


The Court of Appeals said : 


“The counsel for the respondent insists that the 
deed executed by the intestate and delivered in escrow 
is a contract for the sale of the land executed by the 
intestate. This position cannot be sustained. 77%, 
deed purports to be a conveyance of all the intestate’s 
mnterest in the premises for a consideration therein e.- 
pressed of $1,000, but is WHOLLY SILENT AS TO THE TERMS 
OF THE CONTRACT pursuant to which it was made. UU 
delivered to and accepted by the defendant, it would 
have operated as a conveyance, but it would be resorted 
lo WD vari lo pind evidence of the contract pursuant lo 
which ut had been delivered, as it contains no recitals of 
any agreement or other reference thereto.” 


A Mississippi case deals with the proposition that an 


i 


- 
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undelivered deed is good as a memorandum in the fol- 
lowing way : 


“ The only question necessary to be considered is, 
whether the signing of the ceed, under the cireum- 
stances, is a sufficient note or memorandum of the con- 
tract to satisfy the Statute of Frauds.” 


* We have heen able to find NO CASE th which uf writing 
signed by a party, and kept in his possession, without de- 
livery to the other party, has been held tobe a compli- 
ance with the statute: and it) would appear strange that 
such f peper could have that effect, when if is entirely 
within the power of the party AL destroy ut and prevent 
its herng used (tx evidence of the contract, The SES 
cited to sustain this contract are not analogous to this. 
They are cases of memoranda made by auctioneers, and 
delivered to the purchaser, which are held to be suffi- 
cient, because the auctioneer is the agent of the vendor, 
touching the purchase, and stating the particulars of it, 
and in the possession of the vendee. A case has been 
referred to in 6 Grattan, 78, as showing the sufficiency 
of the writing in this case. But we have not had ac- 
cess to the authority, and being unable to perceive the 
reason upon which it proceeds, we cannot give our 
assent to it. It appears to us that when thepaper has 
never been delivered, and cannot be produced by the 
party seeking the benefit of it, it could have no more 
effect, with reference to the Statute of Frauds, than if 
it had never existed; because the vendee could not 
have the benefit of it without the aid of parol evidence 
to show its terms—and that would be to fall into the 
very mischief which the statute intended to prevent.” 

we But there is another reason of much force why the deed 
in th iS CUR should not My conside) ed us sufficient under the 
statute M and that +8. thet if do x wot cppear that the COl- 
fract, as intended, betiveen the parties, is evidenced by the 
deed. a that the deed Main intended “ix complete meévi0o- 
rand of the contract.” 

* We think therefore, that the deed was insufficient 
as a memorandum under the Statute of Frands, and 
that it was erroneous to decree a performance in virtue 
of it.” 

Johnson UN, Brooks, 1] Miss.. 17. 
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None of the text writers support such a proposition as 


is contended for by counsel for appellees. 


“ And generally itis held that where the writing is a 
private vile OF vepe by the niake 7 in his Own POSSESSIOIL, 
it cannot be treated as a memorandum or acimission of 
the agreement, but an instrument so drawn as to recog- 
nize the obligation, though not for that special purpose, 


will, if if be delivered lo the other party and accepted hy 


him, sufice for a memorandum under the statute.” 
Drowne On Nhatishe or krauds, S ot. 


In Comer vs. Baldwin, 16 Minn., 172, 176, the Court 


said: 


“ But it is claimed by the plaintiff that although the 
delivery of the deed may not have been sufficient to 
pass the title to the land, yet it was sufficient to con- 
stitute a contract in writing, the specific performance of 
which the plaintiff is entitled to enforce. This position 
cannot be sustained, for, lo render a written contract to 
convey land operative, if is just as essential that the con- 
tract. or memorandum or the contract required hy: the 
Ntatute or Frauds. he delivered, “as that if ber / /, lel ia red 
TT order 10 CONUCY litle lo the land.” 


In Leed on the Statute of Frauds, from which counsel 


for appellees quotes, it is said : 


“ Where, however. the deed does not evidence the 
contract further than by conveying the subject matter 
thereof, the rule is that the deed is not a memorandum 
under the statute, because its oftice is not to furnish 
evidence of the agreement, and in fact in many, if not 
in most cases, does not do so fully. 4 deed in the ful- 
fillment of the contract, not the evidence of #4. In another 
Case it was said, that the deed is evidence of the final 
consummation of some contract previously made, but it 
is not evidence of WHAT THE CONTRACT WAS, and has 
nothing to do with it further than to carry it out.” 

Peed OH the Nlatiute of frauds, . 7.505. 


—- 


47 


The above is said in regard to a document which is a 
deed having been /e/ivered. 

In Section 388, the same author says (and see cases 
there cited) : 


“A delivery of a deed in escrow is not sufticient to 
make it a valid memorandum.” 


gut a deed is not even “ evidence of the consummation 
of some contract.” It may be the consummation of a 
gifl. 

As to the requisites of a memorandum, Mr. Chancellor 
KENT, in Parkhurst vs. Van (Cortlandt, 1 Johns. Ch.., 
273, saic ; 


“The memorandum uppears to be utterly defective. 
li ought lo have stated the terns of the contract with rea- 
sonable certainty, 0 that the substince or if could he made 
AL appear, and hy nnilerstood from the writing itself, 
without having POCCOUTSE lo parol proof. This is the 
meaning of the statute and without which the beneficial 
ends of it would be entirely defeated.” 

“If the memorandum is to be understood as promis- 
ing to sell or lease to the plaintiffs at their election, vet 
the ferimis of such sale or leasing ere omutted, and at is 
altoge ther uncertain lo what extent. on what eondition or 
tov what pric the parties meant to contract. UNLESS THE 
ESSENTIAL TERMS OF THE BARGAIN AND SALE CAN BE ASCER- 
TAINED FROM THE WRITING ITSELF, OR BY A REFERENCE 
CONTAINED IN [T TO SOMETHING ELSE, (he writing is not a 
compliance with the statute. The cases to this point ane 


di LSI SE gs 


After citing many authorities, he continues : 


* And | am warranted in considering it as a settled 
principle that if the Court cannot ascertain, with rea- 
sonable certainty, the terms of the agreement from the 
writing or from some other paper to which it refers, the 
writing does not take the case out of the statute.” 

“ ig appears to be equally well settled, that, when th 
agreement is thus defective, IT -CANNOT BE SUPPLIED BY 
PAROL PROOF, for that would he at onee to open the door 
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tu perjury, and to introduce all the mischiefs whieh the 
Statute of i: / AS apd P tj yur ie s /OIN rite rule df lo ate re nt.” 

‘ The plaintiffs ' (just as inthe prese nt case) ‘have 
Joie tito parol proof of negotiations and conversatious 
proor flo and at the time of the date of the uvreement to 
remove the ambiguity on the face of it, as to the mean- 
ing of the preference which was to be given, and also 
to ascertain, with some couvenient certainty, the sense 
of the parties as to the terms of the purchase or lease. 
But / apprehend the pule lo hy 100 reasonable. and oo 
well weltle d. lo he MOWw disturbed, theat when (tii agreement 
18 peduced lo mpiting, all pre PLOURS negotiations (“ye VTe- 
solved into the writing Us heimng the hest evidence of the 
certainty of thie ree wient, * “ * /t hus hee yn al- 
ready obs rred thet parol proof cannot Li i‘ sorted AD lo 
supply what Way he uncertain and defective im the 


myiting. 

The same principles were stated and apphed by this 
Court in Weds Ps, Morris, 9.) U. .« $44. 456: 

a lnless the essential levris of thie sotle Cll he ({sCes'- 
tained from the writing tse if, or by reference in it to 
something else, the writing is nol a compliance with the 


statute hy anil, if the «gree ment hy thus Ve Tective, if eannolt 
he supplied hy parol proof. 


elnsiver fo Point ‘2 & pag 3). 


The single question is whether Monroe was hound at 
the time of his death. The question is not whether Moore 
could have acquired the title before the death of Monroe, 
but whether he actually Avd/ the title; not whether 
Moore cou/d have put himself into a position so that 
the contract would be binding upon Monroe at the time 


of his death, but whether Moore vas in such a position 


49 


that Monroe was bound. If Monroe was not bound. 
then, at his death, » right of action for breach of the 
contract went to his executor or administrator, and no 
right whatever went to lus heir. ‘To allow the heir any 
right of action whatever would be to subject the 
vendor to two suits for the same cause of action, one 
by the heir and another by the exeeutor or administra- 
tor (se Wate, 4h ON Speci fir Performance \ Do). It is 
no answer to say that there is no danger of a suit by 
the executor or achninistrator in the present case. The 
Court cannot say that; it has no means of knowing 
judicially any such fact, and if cannot suppose it. 
Neither can the Court deprive the executor or adminis- 
trator of any right which passes to him upon the death 
of the testator or intestate. If it were at all doubtful 
which of the two had the right of action in the present 
case, a bill of interpleader might have been tiled to 
decide such question. But the authorities leave no 
doubt whatever, and a bill of interpleader would be 
demurrable. 

This is of course under the supposition that the deed 
from Moore to Monroe can be construed as an execu- 
tory contract to convey. But it clearly cannot be so 
construed. Under the deed, as a deed, no right passed 
to the he because the ancestor had neo selzin at the 
time: of his death, or at any time; buat a right of action 
for breach of the covenants went to the exeeutor or 
«clministrator. 

hry on Specific Performanee, S 702, cited by counsel 
for appellees, refers to a rescission of a contract, and 
has nothing whatever to do with the argument in con- 
nection with which he cites it. 

For a further discussion see my former Brief, pp. 


GO.US. 
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The argument of counsel for appellees (pages 36 and 
37), assumes that Joorve has the title, and is the real 
party defendant in this suit. But that is not true. 
Mrs. Moore (and since her death her son and heir) is 
the vea/ party defendant, and is not bound by any 
covenant in Moore’s deed to Monroe. Vun Leanseller 
Us, Kearney, 1] Howard, 297, there quoted, crives ho 
countenance whatever to the proposition that a deed is 
a contract to convey. It expressly says that the effect 
is that of an estoppel of the grantor. 

Counsel (at page I) makes an attempt to show that, 
notwithstanding the CU1C alleged in the Ail (Vt thandoned 
at the hearing, and necessarily so for mand of proof lo 
support if, still there is sufficient fuct alleged in the bill, 
aside from the fucts not proven, lo warrant 7 lief Cid the 
ground now claimed. We have discussed this, probably 
at sufficient length. It will be observed, however, in 
looking over the facts, counsel still relies Ol, that 
the essential ones fail, for total want of proof. It is 
both alleged and proven that Moore made «a deed to 
Monroe of one -sirth interest Py that MeDonald and Me- 
Kay becann the OMT S iH fee of the entire property, 
and that they afterwards conveyed to Mrs. Moore, at the 
request, or by the consent, of N. D. Moore. The allega- 
tion that _WeDonald and Mehay held in trust for Moore 
is entirely without proof. The allegation that the title 
vested in Mrs. Moore (is trustee for Moore and Monvoe 
and his heirs, is entirely without proof. The bill sets 
up, by the operation of an estoppel, a legal title in the 
heirs of Monroe, but shows a defect in the record chain 
of title. The only appropriate relief that can be 


claimed from the facts stated is to supply that defect in 
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the chain of title. Failing to establish the right to the 
title at all, of course their claim to relief fails. 

Counsel Says that the conditions and terms of the 
trust need not be set forth, because, (4 was executed. 
The trust was oral and invalid. As we have before in- 
sisted, if the trust /s erected, there is no cause of com- 


plaint. But, in fact, ‘Aere was no trust to be executed. 


A large number of authorities are cited ( page yes ef 
sey.) to show that in order by oral testimony to set 
aside adeed the testimony must be clear and satisfac- 
tory, or, a5 is Sometimes said, beyond a reasonable doubt. 

The CuSseS do not apply. Appellants “re not seeking lo 
set aside the leed = but the appellees are seeking to make 
it effective as a conveyance. No title passed by that 
deed, and we are not in court asking to have the deed 
annulled ; it is null already. Appellees say that certain 
equities arose from that deed, and they are the ones 
who seek to acquire title in this suit. In answer to 
them L say, that the equities which they claim arose 
from the deed, if they ever existed (and we deny that 
they did), have been lost by the rescission or abandon- 
ment of the contract of sales by Moore and Monroe, 
and by the conduct of the parties. And L say (pages 
WO-IS of my former Brief) that even if they existed 
down to the time of Monroe’s death, with his death 


they ceased to exist. 


eemndatonws 


it would seem as though what are called inconsis- 
tencies (pages 48, 02), between Moore's answer and his 
testimony are unworthy of notice. 

‘The answer is a pleading drawn by the attorney and 
not by the party. Every one who has had any prac- 
tice knows how that is usually done. The client states 
to his attorney the main facts in the case, and the at- 
torney from that draws the answer. Where the 
answer, as in this case, is not to be sworn to, pre- 
cise accuracy in the statement of mere details 1s 
not considered, nor is it essential. The answer is 
a pleading. All the so-called discrepancies — re- 
ferred to by counsel are of matters entirely im- 
material, such as would be natural, and were in this 
case filled in by the attorney in drawing the pleading, 
and would not necessarily be noticed by the party in 
signing the document, if indeed he took the pains to 
read it before signing. What matters it whether Moore 
received $150 to enter land which he might thereafter 
look up, or to enter a piece of land which he already 
knew ; or whether it was understood that at the time 
of rescission Monroe was to quit claim to him or send 
back an unrecorded deed. The essential thing was that 
the bargain was at an end. Monroe was not to pay his 
money, nor was he to get the land. 

If Moore had been disposed to manufacture his story 
of testimony, he would certainly have made it cor- 
respond with the statement in the answer; but the 
answer was drawn by the attorney and not under oath ; 
his testimony was given by himself and under oath, and 
whatever the result might be he felt bound to testify in 


accordance with the fact, although, as before remarked, 


Whatever way it was would) make no possible difference 
with the result of the suit. 

So much is made of the fact that in drawing the 
answer, a thing was described as taking place about a 
month after, when on recollection it appears to have 
been six months or more, and that something else was 
dione soon after when it was a longer time than counsel 
thinks ought to be considered soon. 

Whether the note was surrendered by MeKay and 
his wife according to previous instructions or without 
previous instructions, is of no consequence, [t is 
quite likely that in drawing Moore's answer, the attor- 
hey assumed that it would not have been delivered up 
without Moore’s instructions, and so inserted it on his 
own responsibility. But when Moore comes to testify 
he testifies according to the fact. 

Again, it is said that Moore is not to be believed, 
because his attorney in drawing his answer, which 
Moore signed, sets up that the note was delivered up 
and cancelled, whereas it turns out not to have been 
cancelled but produced in Conrt intact. Whether the 
term “cancelled” is appropriated, is not worth while to 
discuss. That Moore consented that Monroe night 
vet it and be released from liability, and that Monroe 
did get it and keep it, with the understanding that he 
was released from liability, is certain. At the time of 
the pleading Moore had no reason to suppose that it 
Was in existence. Its existence was not known until 
1885, when it was produced in evidence, and then, it 
will be seen at once, that all right of action had expired 
by limitation. One must be hard pressed for diseredit- 


ing circumstances to attempt to discredit a witness 
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because under those circumstances he had signed an 
answer setting forth that the note had been cancelled. 

Again, it is said that Moore and Monroe lived within 
three miles of each other from the time of the. settle- 
until July, S78 (p. 4/7), and it is inconsistent with 
Moore’s position that he, during all that time, did not 
ask and urge Monroe to give up the ceed. 

Moore explains why he did not urge it during the 
time they did live within reach of each other; but the 
time was not as stated. Three or four months after 
the settlement Moore was Injured yy ih explosion, by 
which he was contined to his bed for over two months. 
In about one vear after that he went to Feleh Moun- 
tain, about 150 miles from where Monroe resided, and 
remained there until after Monroe had gone to Canada. 
He did not know when Monroe went. He had ne- 
glected, for something over a year while he lived near 
Monroe, to urge the surrender of the deed, for the 
reasons he gives, and when Monroe was about to leave 
Moore was ignorant of the fact, so that there was no 
opportunity to see him before he went and get the 
deed. 

To discredit Moore (Brief, p. 54) counsel says that 
Moore first (/éecord, p. 49) says MelKay first told 
him the note had been delivered to Monroe about a 
year after the rescission, and then (/ecord, p. 57) that 
it was not till after the commencement of the suit. <A 
little closer reading of the testimony would have 
enabled the counsel to avoid this and many other sim- 
ilar mistakes. What he says on page 50 is that they 
first told him, after this suit was conmenced, that Mon- 
ree had the note before the time of the agreement of re- 
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Under point IX. { pade ) Z). counsel for appellees 
states that it is necessary to show that the agreement 
for rescission was complete’. No authority is cited for 
this proposition; but on the other hand there are 
many authorities cited on the briefs for appellants to 
show that ¢¢ ix sufficient that the parties treat the contract 
as abandoned, though no forma/ rescission is ever made. 
But the recission was as a matter of fact complete ex- 
cept as to the getting back of the deed. Surely neither 
Monroe nor his heirs can complain that Moore did not 
vet his deed back. Joore was the one to complain, 
aud even he is not complaining. The only necessary 
thing in regard to the rescission is that Monroe wholly 
thandoned PERFORMANCE OF THE CONTRACT ON HIS PART. 
Jt is not essential to show a comple le contrael of PESCISSION. 
The abandonment takes away the equity to have spe- 
cific enforcement, which is not a matter of right, but 
which lies in the discretion of the Court, although the 
contract be perfeetly good to sustain an action for dam- 
ages at law. 

In reply to point X., [ refer to the main briefs, where 
it is clearly shown that in every essential respect 
Moore's testimony as to a rescission or abandonment of 
the contract is fully supported, and that such abandon- 
ment is made out independently of Moore's testimony. 

Statement of counsel (jp. 66) that Mr. and Mrs. 
McKay are exceedingly bitter and hostile witnesses 
has no foundation except in his imagination. The 
only reason for making the statement is that their tes- 
timony is exceedingly damaging to complainants. 
They do not approve of Mrs. Crawford's course in at- 
tempting to get what does not belong to her, but there 
is nothing to show any enmity or any desire to do 


otherwise than to help her in all proper ways. 


~ > 
ot 


Mrs. McKay refused to answer how much Moore was 


owing MeKay, because it was no concern of the coun- 
sel or of his clients, and the fact was immaterial. 

The statement that McKay wrote Crawford that he 
would do all he could to hurt the complainant is ut- 
terly unfounded. Crawford, the complainant’s hus- 
band, testified to that under objection, not producing 
the letter, although admitting that he then had it in 
his house. He afterwards testified that he was unable 
to find it. 

MeKay denies writing such a letter ( /ec., pp. SI and 
GO), 

At page 69 it is said : 

“ We know of no evidence in the record showing that 
Mrs. Monroe had anv knowledge that the land had 
increased in value at the time suit was begun, &c.” 

I need only refer to the testimony of John McKay 
(Léecord, p. 24) to show that the very thing that incited 
Mrs. Monroe to make this claim to the land was that 
the Cambria Company had ia May, 1881, gone. im to 
explore the land, and by the summer of 1881 it was 
reported that a find of ore had been made, and people 
began to think the land of some value. Mrs. Monroe 
began then (in the summer of 1881) to claim the land, 
but did not file this bill till February, 1882, about 
which time it was known that.the land had great value. 

For a more extended discussion I refer to my main 
brief. 

Joun FF. DILvon, 
For the Appellants. 
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BULLITT COUNTY VS. W. T. WASHER ET AL. 


1 Proceedings of the circuit court of the United States for the 
district of Kentucky, at a regular term begun and held at 
the city of Louisville on Monday, February 16th, 1885. 


W. T. Wasuer, JAcop DANENHAUER, and Peter BarcKker, Plain- 
tiffs, 
Us. 
Butiitr County, Defendant. 


Be it remembered that heretofore, to wit, on the 31st day of De- 
cember, 1879, came the plaintiffs, by Harlan & Willson, their attor- 
neys,and filed in the clerk’s office of said court their petition against 
the above-named defendant; which petition is as follows: 


Petition. 


Cireuit Court of the United States, Sixth Circuit and District of 
Kentucky. 


W. T. Wasuer, JAcop DaNeNHAUER, & Perer BArEcKeERr, Plaintiffs, 
vs. 
Butuitrr County, Defendant. 


2 The plaintiffs, W. T. Washer, Jacob Danenhauer, and Peter 
saecker, state that they are citizens of the State of Indiana, 
and that the defendant, Bullitt County, is a county municipal cor- 
poration, organized under the laws of and a citizen of the State of 
Kentucky, and that the matter in dispute in this action exceeds the 
sum or value of five hundred dollars ($500), and that heretofore, to 
wit, on the 8th day of July, 1878, in pursuance of and conformity 
with the authority of certain orders of the Bullitt county court, the 
county law-making body of said county, organized in accordance 
with the laws of the State of Kentucky, the said Bullitt County, 
through J. W. Ridgway, a commissioner on behalf of said county, 
thereto duly authorized, of the first part, and the plaintiff, W. T. 
Washer, of the second part, made and entered into, executed, and 
delivered a contract in writing of that date, by which said 
3 Washer agreed and undertook to erect for said county an 
arched stone bridge across Pond creek, between Bullitt and 
Jefferson counties, in the State of Kentucky, which bridge was to 
be built according to plans set out in said contract, which is filed 
herewith as part hereof, marked “ Exhibit A,” and is referred to for 
further particulars. 

By said contract said Bullitt county agreed and promised to pay 
said Washer for masonry $5.30 per cubic yard, and for cleaning 
ground, &c., and filling in the embankments 17? cents per cubic 
yard. There were certain other provisions in said contract not 
necessary here to be recited. Said contract was also signed by one 
Horine as a commissioner for Bullitt county. 

Subsequently, by consent of all the other parties to said contract, 


1—132 


nie oe i a gl I 


2 BULLITT COUNTY VS. W. T. WASHER ET AL. 


a change was made in said contract and insome of the specifications, 
not material here to be recited, which was written on the same 

paper with said contract and which will be seen by inspec- 
4 tion of the contract, filed herewith as aforesaid. 

Plaintiffs also state that the plaintiffs, Danenhauer and 
Baecker, were sureties for the faithful performance of said contract 
by said Washer according to its terms and specifications, and the 
defendant has a copy of the contract executed by the parties in which 
they were such sureties. 

The copy of the contract filed by plaintiffs is the one given by 
said county,through its said commissioner, to said Washer, and was 
duly executed and agreed upon by all of the parties thereto, and 
defendant is called upon to produce the same herein. 

Plaintiffs further state that after the execution of said contract, 
and relying upon its terms and provisions, the plaintiff Washer, at 
the special instance and request of said Bullitt county and of the 
Bullitt county court, entered upon the work of building of said 
bridge in accordance with the terms of said contract, and purchased 

and removed to and near to the site of said bridge, at very 
5 great cost and trouble, stone and other material to be put upon 

said bridge and horses and carts and tools to be used in the 
construction thereof, and employed men and proceeded with the 
construction of said bridge according to said contract. 

Plaintiffs further state that thereafter, on the 29th day of August, 
1878, the said Washer, for a valuable consideration, by a written en- 
dorsement upon said contract, transferred and assigned the said con- 
tract, together with all the moneys and profits due or to become due 
upon the same, to his coplaintiffs, Jacob Danenhauer and Peter 
Baecker, which transfer was received, approved, and accepted by 
said Bullitt county and said Danenhauer and Baecker. 

Plaintiff- further state that under said contract said Washer per- 
formed labor and services, expended money, and furnished materials 
amounting to the sum of five thousand three hundred and twenty- 
five dollars and fourteen cents ($5,325.14), to wit, 836,4; yards of 

masonry, at five dollars and thirty one-hundreths ($5.30) per 
6 yard, four thousand four hundred and thirty-two dollars and 

ninety-two cents ($4,432.92); 143? yards stone, cut and deliv- 
ered, fifty-seven dollars and twenty cents ($57.20); 2,748 yards earth, 
at 177 cents, four hundred and eighty-seven dollars and seventy- 
seven cents ($487.77); iron bridge, three hundred and forty dollars 
and seventy-five cents ($340.75); freight on same, six dollars and 
fifty cents ($6.50) ; all of which will more fully appear by inspection 
of the certificate of J. W. Ridgway, a commissioner appointed for 
said Bullitt county by the Bullitt county court and by it duly author- 
ized to contract for and superintend the construction of said bridge 
and to examine the work done thereon, and to decide whether it was 
done according to contract, and to accept and receive the same for 
said county; and the said Ridgway, as commissioner, did examine 
and approve said work so done and receive and accept the same for 

said county. Said certificate, in writing, dated December 24th, 
7 1878, is herewith filed as part hereof, marked “ Exhibit B;” 
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and said county, through its said commissioner, accepted and 
received said work done under said contract. 

Plaintiffs state that under said contract said Washer was to be 
paid in cash as the work was done, and that according to the terms 
of said contract there was due to said Washer and _ his coplaintiffs, 
as his assignees, on December 10th, 1878, from said Bullitt county 
said sum of five thousand three hundred and twenty-five dollars 
and fourteen cents ($5,325.14), which said Bullitt county agreed and 
promised to pay to said Washer and his said assignees; but, not- 
withstanding its said promise, it has hitherto failed and still fails 
and refuses to pay the same or any part thereof except the sum of 
one thousand and eight hundred dollars ($1,800), leaving a balance 
due thereon of thirty-five hundred and twenty-five dollars and 

fourteen cents ($3,525.14); but plaintiffs say that of this 
8 amount three hundred and forty dollars and seventy-five 

cents ($340.75) is due to the Smith Bridge Co. for the iron 
bridge named in the expense account above set forth, and that at 
the request of said Smith Bridge Co. and by consent of plaintiffs and 
defendant the said Smith Bridge Co. has agreed to look to Bullitt 
county for said payment, and plaintiffs consented that Bullitt county 
should pay said Smith Bridge Company the said sum, leaving the 
balance due upon the work performed by plaintiff- of thirty-one 
hundred and eighty-four dollars and thirty-nine cents ($3,184.39). 

That on said 10th day of December, 1878, said defendant, through 
the presiding judge of its county court and its county attorney, noti- 
fied and compelled plaintiffs, without plaintiffs’ fault, to quit work 
on said bridge, as hereinafter set forth, and delivered to plaintiffs, 
through plaintiff Washer, the written communication filed herewith, 

marked “ Exhibit C.” 
9 Wherefore plaintiffs pray judgment against said defendant, 

in the name of said Washer, for the benefit of said Danen- 
hauer and Baecker for said sum of fifty-three hundred and twenty- 
five dollars and fourteen cents ($5,325.14), subject to the credits above 
recited, to be satisfied upon the payment of said balance of thirty- 
one hundred and eighty-four dollars and thirty-nine cents ($3,184.39), 
with interest thereon at the rate of six per cent. per annum from the 
10th day of December, 1878, until paid, together with their costs in 
this behalf expended. 

2. The plaintiffs state that they were proceeding to finish said 
bridge according to said contract, and were ready and willing to do 
so, and had made allarrangements necessary therefor, but that upon 
the 10th day of December, 1878, without any fault of these plaintiffs 
or either of them, the defendant, Bullitt County, through W. Carpen- 
ter, the presiding judge of the county court of said Bullitt county, 

thereto duly authorized, wrongfully and in violation of 
10 said contract notified plaintiffs to stop work immediately 
under said contract by a letter written by the county attorney 
of said county in the name of said Carpenter as presiding judge of 
the Bullitt county court, which is filed herewith as aforesaid, marked 
“Exhibit C,” and that plaintiffs were thereby wrongfully forced and 
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compelled, without fault on their part or either of them, to suspend 
and did suspend said work. 

Plaintiffs state that said order of Bullitt County, through its said 
officer, compelling plaintiffs to stop said work was in violation of 
said contract, and that but for said wrongful interruption of the 
work under said order and notice from said Bullitt County they 
would have completed the work and have fully performed the con- 
tract, but that by reason of said order and notice and requirements 
of the defendant they were compelled to stop and did stop work as 
aforesaid. 

And they further state that but for said wrongful interrup- 
11 tion and termination of said contract by the defendant plain- 
tiffs would have made a profit in putting up said iron bridge 
of fifty ($50) dollars; also a profit on thirty-five hundred yards of 
earth-work not done of 2? cents per yard, or ninety-six dollars and 
twenty-five cents ($96.25), and that by reason of the interruption 
of said work plaintiff Washer was compelled to make numerous 
trips to Shepherdsville and to waite and keep men under him em- 
ployed and loose their and his own time while awaiting for the final 
decision of said matter by the Bullitt county court and its consulta- 
tions with the Jefferson county court,and by reason of said viola- 
tion of said contract and delay and loss of time the said plaintiffs 
have been greatly damaged, to wit, in the sum of five hundred dol- 
lars ($500.00). 
Wherefore plaintiffs pray judgment in the name of said Washer 
for the benefit of his said assignees against said Bullitt county 
12 for the said further sum of five hundred dollars ($500.00), and 
for their costs, Ke. 
HARLAN & WILLSON, 
Attorneys for Plaintiffs. 


Augustus E. Willson, being duly sworn, on oath says that he is 
one of the attorneys for plaintiffs in the foregoing petition; that 
each and all of said plaintiffs are absent from the county of Jeffer- 
son and from the State of Kentucky, and affiant believes the state- 
ments of the foregoing petition to be true. 


AUGUSTUS E. WILLSON. 


Subscribed and sworn to before me by Augustus E. Willson this 
dlst day of December, 1879. 
SAM’L B. CRAIL, Clerk, 
By HENRY F. CASSIN, D. C. 


“Exnisit A.” 


_ Exhibit “A,” referred to in the petition, is as follows: 


This contract, made and entered into between the county of Bul- 
litt, in the State of Kentucky, by J. W. Ridgway, com’r, on her be- 
half, of the first part, and W. T. Washer, of Perry county, Ind., of 
the second part, witnesseth : 
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13 That the first party has this day contracted with the second 

party to erect an arched stone bridge across Pond creek at the 
Brauner foundation site, which said creek is the dividing line between 
the counties of Bullitt & Jefferson, said bridge to be built according 
to the following specifications: 

The arch 25-feet span, semicircular in form, with radius of 12.6; 
the sheeting to be on boath beds, and joints to be cut according to 
circle (as shown on plan signed by W.'T. Washer), which is made 
part hereof; the foundation to be 24 feet wide and 10 feet deep, and 
to be built six feet high for arch to spring on; the sing stones to 
have a draft round the face 1 inch wide; headers to be not less than 
1.8 long, and stretchers not less than three feet ; to be all well bound 
together, and headers and stretchers so distributed in the wall as to 
make a good bond—at least one header to every 10 feet of wall— 
and so arranged that the headers on the next above will be placed 

between the twoo headers in the course below; all the wails 
14 in the wings to batter 1 inch per footin height; the wing wall 

to be 6 feet wide and carried up to the height of 24 feet, then 
the parapeté wall to commence at a line with the top of bridge floor 
to the height of 3.6, with coping cap as shown in said plan. 

The second party is to keep the fill made as the masonry is being 
built, so that it will become solid between the walls; the mortar to 
be twoo parts clear, sharp sand and one of cement; the courses to 
be all well bedded in mortar; all break joints to be at least one 
foot in length. 

The bridge to be good and substantial and the work done in a 
workmanlike manner, to be accepted by the party of the first part, 
by her commissioners aforesaid ; and the second party agrees to build 
said bridge according to the foregoing specifications at the following 
rates, which the first party agrees to give when said work is com- 
pleted and accepted, viz: 

For masonry, five dollars and thirty cents per cubic yard, 
15 including cleaning of the ground, &c; for fill- in the em- 
bankment, 17? cents per cubie yard; and the party of the 
second part, with Jacob Daunhauer and Peter Bacher, his surety-, 
covenants to and with the first party in the penal sum of five thou- 
sand dollars for any loss or damage the first party may sustain by 
reason of any fault on the part of the second party to perform the 
covenants and contract herein expressed. 

It is understood that the county of Jefferson is to pay her propor- 
tionate part for the erection of said bridge, but the first party guar- 
antees the payment of the whole work to the second party. 

Witness our hand- this 8th day of July, 1878, as commissioners of 


Bullitt Co., Kentucky. 
J. W. RIDGWAY. 
JAMES HORINE. 


Change of Contract. 


_ It is agreed that a change shall be made in the above specifica- 
tions as follows, to wit: All reference in the above specification to 
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stone-work shall read stone abutments on the same founda- 
16 tion and the same kind and character of masonry; the abut- 

ments shall be 26 feet high, and a wrought-iron truss bridge 
on said abutments, according to the specification, plans, and stran 
sheets filed herewith as part hereof, at the price of ten dollars per 


foot. | 
(Signed by) J. W. RIDGWAY. 
W. T. WASHER. 


Transfer of Contract. 


Troy, Inp., August 29th, 1878. 

I hereby transfer the written contract, together with all moneys 
and profits due or to become due on the same, to Jacob Daunhauer 
and Peter Backe, to be held by and belong to them until all the 
notes endorsed by these for me are fully paid and satisfied. 


W. T. WASHER. 
Exhibit “ B” referred to in the petition is as follows: 
Exursit “ B,” with Petition. 


Amount of Work Done on Pond Creek Bridge—Contract by W. T. 
VW ‘ash er. 

8364; yards masory at $5.30 p. yd....-..----..----. $4,432 92 

rg US 1b IIE is inihiies cterenthigre spenmenenen sealtemnacibaiotienns o7 20 

I I sous eu neeteveminsennnnsasiiieindic dabei 487 77 

NE I isin lost sneitnse-eieeuliosneiemiiinidieinaiasinecaiidhaah uietliak aiesanins 340 75 

NN EEG AR EE ORE EO HY ESE HA 6 50 


17 STUNTED ns itiicisis\ ies biinitinis talib“ wilochap-epiaaiaicaate Wick ms acl $5,325 14 
Ce ciel dalek biwilaaiaia ds 1,800 00 


$3,525 14 


Leaving balance due on contract from Bullitt county of thirty-five 
hundred and twenty-five and ;)4, dollars. 
Dec. 24th, 1878. 
J. W. RIDGWAY, — 


Commissioner for Bullitt County. 
Exhibit C referréd to in the petition is as follows: 
Exuisit “C”. Filed with Pet. 


Mr. W. T. Washer: 


_You are hereby notified that Bullitt county will not be respon- 
sible or pay for any work that you may do on the Pond creek bridge 
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after the service of this notice. You are therefore notified to ston 
all work on said bridge immediately. This stop to take advisedly, 
with a view of compelling Jeflerson county to do her part in building 

said bridge. All work must be immediately stopped or 
18 proper proceedings will be instituted to stop same, 


December 10th, 1878. 
W. CARPENTER, 


P.J., B. C. C. 
F. P. STRAUS, 
County Attorney. 


Upon which petition there issued the following process, viz: 
Process. 


The President of the United States of America to the marshal of 
the Kentucky district, Greeting: 

You are commanded to summon Bullitt county to answer, on the 
first day of the next February term of the circuit of the United 
States for the district of Kentucky, to be held at the city ef Louis- 
ville, a petition against it in said court by W..T. Washer, Jacob 
Danenhauer, and Peter Baecker, and warn it that upon its failure 
to answer the petition will be taken for confessed or it will be pro- 
ceeded against for contempt, and you will make due return of this 

— summons on the first day of the next term of said court. 
19 Witness the Honorable Morrison R. Waite, Chief Justice of 
the Supreme Court of the United States, at Louisville, in the 
said district, this 3lst day of December, in the year of our Lord, 
1879, and of our Independence the 104. 
: SAM UEL B. CRAIL, 
C & G, & 
By HENRY F. CASSIN, Deputy. 


Upon which process the marshal made the following return : 
Marshal’s Return on Sum’s. 


Executed this process on Bullitt county by delivering a copy 
thereof to W. Carpenter, he being the county judge of said county, 
at Shepherdsville, Bullitt county, Ky., January 3d, 1880. - 

R. H. CRITTENDEN, U.S. I, 
iy P. S. MORRIS, Deputy Marshal. 


Order Filing Demurrer. 


And afterwards, at a term of our said court held for its Feb- 

20 ruary term, 1880, to wit, on the 23d day of February, 1880, 
came the defendant, by James Speed, Esq., its attorney, and 

filed its demurrer to the petition herein, which demurrer is as fol- 
lows : 


VS. W. T. WASHER ET AL. 


BULLITT COUNTY 


Demurrer to Petition. 


In the United States Circuit Court, 6th Circuit, Kentucky District. 


W. T. Wasuer, &c., Plaintiffs, 
Us, 


Buiutt County, Defendant. 


The defendant, Bullitt County, demurs to the petition of plain- 
tiffs because said petition does not state facts sufficient to constitute 
a cause of action against this defendant. 

F. P. STRAUS, 
County Attorney for Bullitt County. 

JAMES SPEED, 
RODMAN, BROWN & MEYBER, ~* 
For Def’t. 


Dem’r Sustained. 


And afterwards, on another day of said term, to wit, on the 28th day 

of February, 1880, came the parties, by their attorneys, and, the court 

being now fully advised of the demurrer to the petition 

21 herein, it seems to the court the law is for the defendant. It 

is therefore considered by the court that the said demurrer 

be, and the same is hereby, sustained, and the plaintiff- may have 
leave to amend their petition. 


Motion for Rehearing on Dem’r, &e. 


And afterwards, on another eC of.said term of our said court, to 
wit,on the 3d day of March, 1880, came the plaintiffs, by A. E. 
Willson, Esq., their attorney, and moved the court for a rehearing 
upon the demurrer herein, and the court, not being advised thereof, 
takes time. 


Time to File Am’d Petition. 
On motion of plaintiffs, by their attorney, three weeks time is 
given them in which to file an amended petition herein. 
Amended Petition Filed. 
And afterwards, to wit, on the 24th day of March, 1880, came the 
plaintiffs, by their attorneys, and filed in the clerk’s office of said 


court their amended petition herein, which amended petition is as 
follows: 


“4 


7" 


SO se meen, 
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Amended Petition. 


W. T. WasHER and Others, Plaintiffs, 
against 
Butuitr County, Defendants. 


The plaintiffs, W. T. Washer, Jacob Danenhauer, and Peter 
Baecker, by leave of court, amend their petition herein and state 
that long before the contract sued on was made the county court of 
defendant, duly organized as a county court, with a majority of the 
magistrates present, deemed it necessary to erect a bridge at the 
place and across Pond creek mentioned in petition, and thereupon 
appointed a commissioner and notified the county court of the ad- 


‘joining county, Jefferson county, and requested it to appoint a like 


commissioner, which it did; and. the commissioner so appointed 
met with the Bullitt county commissioner at the place proposed 
for erecting the bridge and agreed on a plan for the same 
and contraeted for the erection thereof, and under said con- 
tract the erection of said bridge was begun and the 
23 Brauner foundations mentioned in petition and in the 
contract filed with petition were built, but at that point the 
work was stopped; that before work was begun under the contract 
mentioned in petition the owners and occupants in possession of the 
lands approaching the said bridge on both sides of Pond creek ap- 
peared in open county court and relinquished of record the right of 
way to and: across said bridge, and that said Bullitt county before 
said work was begun under said contract had and held and has 
since held and still holds in possession said right of way for the 
public road to and across said bridge over said lands, and did so own 
it at the time when said contract here sued on was made; and there- 
after, before the said contract was made, the county court of Bullitt 
county, being composed of the presiding judge and a majority of the 
justices thereof, appointed commissioners and notified the 
24 Jefferson county court thereof and requested it to appoint 
like commissioners to contract for said bridge, which said 
Jefferson county court did, and said commissioners met at the place 
proposed for erecting said bridge and at the place mentioned in the 
said contract, but could not and did not agree upon a plan for erect- 
ing said bridge nor contract for the erection of said bridge; that 
said Jefferson county court did not refuse to appoint commissioners ; 
that thereupon the county court of Bullitt County, the defendant, 
composed of the county judge and a majority of the justices of said 
county, decided that it was necessary to erect said bridge, and, hav- 
ing exhausted all means provided by statute for securing the aid of 
Jetferson county in building said bridge, decided to erect said 
bridge. 
And thereafter, to wit, on the 16th day of July, 1877, the Bullitt 
county court, composed and organized of its presiding judge and a 
majority, to wit, all, of the justices of the peace of said county, 
25 met and entered of record the following order, to wit: 
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“Tt is ordered that 600 dollars be appropriated, to be paid out 
of the county levy of Bullitt county, for the purpose of erecting a 
bridge across Pond creek, at the Brauner foundation site, to be levied 
at the November court of claims, 1877, and J. W. Ridgway, the 
commissioner herein, is directed to report any bids that may be of- 
fered and the amount of such bids, if any are made. W. Carpenter, 
county judge, is authorized to receive bids and accept or reject same 
as he may think proper, looking to the interests of Bullitt county 
and Jefferson county in the matter.” 

And thereafter, in pursuance of said order, said Commissioner 
Ridgway reported plans and specifications for erecting said bridge 
and the bids that were offered and the amount of said bids, and 
among others the bid of plaintiff Washer; and thereupon W. Car- 

penter, the county judge named in said order, received the 
26 bids so reported and accepted the bid of said Washer. 

That thereafter, to wit, on the 19th of November, 1877, the 
county court of Bullitt county entered of record the following order, 
to wit: 

“It is ordered that James W. Ridgway be appointed commis- 
sioner on behalf of Bullitt county to contract for the building-of a 
bridge across said creek at the place heretofore selected as a site, 
and he will report to court on the matter;” which order was en- 
tered by W.-Carpenter, as county judge. 

That the bridge intended by said orders is the same bridge named 
in the contract sued on, hereinbefore mentioned ; and thereupon and 
in pursuance of said orders and in conformity with the terms, pro- 
visions, and conditions of said bid of Washer, reported by said com- 
missioner and received and accepted as aforesaid by the county 
judge, W. Carpenter, said Ridgway, as commissioner for defendant, 

executed and delivered the contract sued on, and thereupon 
27 plaintiff Washer under said contract entered upon the per- 
formance of the work therein contracted for and performed 
the work, as shown by the petition ; that during the progress of the 
work it was well known by the Bullitt county court and by the said 
judge and a majority of the justices thereof that said Washer was 
doing said work under said contract, the terms and tenor of which 
were well known to said judge and justices, and that thereafter, to 
wit, on November 18th, 1878, the Bullitt county court, composed of 
the judge of the county court and a majority of the justices of the 
peace of Bullitt county, with the full knowledge that the work and 
services set forth in the petition had been done under said contract, 
recognized and ratified said contract by the following orders, which 
were then made and entered of record, to wit: “It is ordered thata 
tax of 5 p. c. upon each one hundred dollars’ worth of taxable prop- 
erty of Bullitt county be levied for the purpose of paying 
28 for the erection of a bridge across Pond creek, to be collected 
by the sheriff of Bullitt county as other revenue tax is col- 
lected. The amount of property to be ascertained from the assess- 
ors’ books to be returned for the year 1879, and the tax to be col- 
lected for said year. 
“ It is ordered that Jacob Danenhauer and Peter Baecker, assignees 


ee 
| 
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of W. T. Washer, contractor, to build a bridge across Pond creek be 
allowed the sum of twelve hundred dollars ($1,200.00), to be paid out 
of the 5 p. ce. levy this day made.” 

Plaintiffs state that by said order said Bullitt county levied a tax 
of 5 cents on each one hundred dollars of taxable property in said 
county to pay for the erection of the bridge, and that the bridge 
named in all of said orders of said Bullitt county court quoted above 
was the same bridge mentioned in the petition, and the Danenhauer 

and Baecker are the plaintiffs herein, and said order was 

29 made because of and in consideration of the contract sued on. 
Plaintiffs state that said bridge was necessary for the use 

of the people and travel of Bullitt county; that said proceedings 
had and orders and contract so entered into by defendant were 
ralid and binding upon it. Plaintiffs, when they filed the peti- 
tion, believed and alleged on information that defendant had as- 
sumed the cost of the iron bridge, $340.75, but defendant’s officers 
now deny this, and plaintiffs withdraw their allegations in the fol- 
lowing words of the original petition: “Or any part thereof, except 
the sum of one thousand and eight hundred dollars ($1,800.00), 
leaving a balance due thereon of thirty-five hundred and twenty- 
five dollars and fourteen cents ($3,525.14), but plaintiffs say that 
this three hundred and forty dollars and seventy-five cents ($340.75) 
is due to the Smith Bridge Co. for the iron bridge named in the 
expense account above set forth, and that at the request of 

30 said Smith Bridge Co. and by consent of plaintiffs and de- 
fendant the said Smith Bridge Co. has agreed to look to 
Bullitt county for said payment, and plaintiffs consented that Bul- 
litt county should pay said Smith Bridge Co. the said sum, leaving 
a balance due upon the work performed by plaintiff- of tuirty-one 
hundred and eighty-four dollars and thirty-nine cents ($3,184.59).” 

Plaintiffs also withdraw their allegations in the following words 
of the petition, viz: 

“Subject to the credits above recited, to be satisfied upon the pay- 
ment ot said balance of thirty-one hundred and eighty-four dollars 
and thirty-nine cents ($3,184.39).” 

Plaintiffs strike out figure “2” from the second paragraph of 
petition and claim in one cause of action damages for all of the 
wrongs and defaults committed by defendant against plaintiff- set 

out in their pleadings in this action. 
ol Plaintiffs withdraw from the original petition their allega- 

tions in the following words, viz: “ And by reason of said 
violation of said contract and delay and loss of time said plaintiffs 
have been greatly damaged, to wit, in the sum of five hundred dol- 
lars ($500.00);” and strike out of petition the words “ Wherefore 
plaintiffs pray jadgment against said Bullitt county for said further 
sum of five hundred dollars ($500) and for their costs, &c.” 

Plaintiffs state that the defendant, notwithstanding said proceed- 
ings and its agreement in said contract, has wrongfully and in vio- 
lation of its said agreement and undertaking failed and refused to 
perform its said contract and to pay plaintiff- for the work done 
thereunder, by reason whereof plaintiffs have been greatly damaged | 
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to wit,in the sum of five thousand three hundred and twenty — dol- 
lars and fourteen cents ($5,325.14). 
o2 Wherefore plaintiffs pray judgment against the defendant 
for five thousand three hundred and twenty-five dollars and 
fourteen cents ($5,325.14) and for their costs, &é. 
HARLAN & WILLSON, 
Alt’ys for PU ffs. 


Augustus E. Willson on oath says that he is one of the attorneys 
for W. T. Washer, Jacob Danenhauer, and Peter Baecker, plaintiffs 
in the foregoing amended petition ; that they are all of them absent 
from the district and State of Kentucky, and that he believes that 
the statements of the foregoing amended petition are true. 


AUGUSTUS E. WILLSON., 


Subscribed and sworn to before me by Augustus E. Willson this 
24th day of March, 1880. 
CLARENCE E. WALKER, 
Notary Public, Jefferson Co., Ky. 


Order. De’m’r to Am’d Pet. Filed. 


And afterwards, to wit, on the 19th day of April, 1880, came the 
defendant and filed its demurrer to the amended petition 
33 herein; which demurrer is as follows: 


Demurrer to Amended Petition. 


In the pnd | States Circuit Court for the 6th Circuit & Kentucky 
District. 


W. T. WasHer & Others, Plaintiffs, 
V8. 


Buiiitrr Country, Defendant. 


Demurrer. 


The defendant, Bullitt County, demurs to the amended petition 
filed March 24th, 1880, and for grounds of demurrer says: 
First. That the said amended petition does not state facts suffi- 
cient to constitute a cause of action against this defendant. 
Wherefore it prays judg’t, &c. 
F. P. STRAUS, 
County Attorney. 
JAMES SPEED & 
RODMAN & BROWN, 
Att’ys for Deft. 
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Order. Dem’r Sust'd & Judg’t for Def’t, Cost, & Appeal Prayed & 
Granted. 


And afterwards, at another term of our said court, to wit, on the 
9th day of October, 1880, the court being now fully advised 
o4 of the demurrer to the amended petition, it seems to the court 
the law is for the defendant. It is therefore considered by 
the court that said demurrer be, and the same is hereby, sustained, 
and the plaintiffs saying nothing further, it is considered by the 
court that the plaintiffs take nothing by their petition, and that the 
defendant go hence without day and recover of the plaintiffs its 
costs herein expended. 
And thereupon the plaintiffs pray an appeal to the Supreme 
Court of the United States, which is granted. 


Opinion of Court. 
The opinion of the court in deciding the demurrer is as follows: 
Circuit Court of the United States for the District of Kentucky. 
WitiiaAM T. WASHER ef al. vs. BuLLITT Country. 


I see no reason to change the views intimated upon the argu- 

ment. While county courts have a general authority, under 

OO chap. 28, art. V, sec. 1, to erect bridges, I think the pro- 

visions of ch. 94, art. 1, sec’s 36 and 37, must be pursued 

when it is proposed to carry the bridge into another county. By 

sec. 37 the circuit court of Jefferson county might not only have 

compelled the appoiatment of a commissioner, but “ the erection of 

such bridge,” if it were deemed advisable. But of what use would 

it be to authorize one county to build a bridge into another if that 
other refused to open a road to connect with it? 

Bullitt Co. could not bind Jefferson to pay its proportionate share, 
and the county court of Bullitt could not levy more than its share 
from its tithables. The attempt to guarantee the payment of Jeffer- 
son’s share was clearly unauthorized. 

The case is practically controlied by that of the Nelson Co. C’t vs. 
Washington Co. C’t, 14 B. Mon., 92. 


36 Mandate, &c., Filed. 


And afterwards, at another term of our said court, to wit, on the 
20th day of May, 1884, came plaintiffs, by A. E. Willson, attorney, 
and defendant, by D. M. Rodman, attorney; and plaintiffs, by their 
said counsel, filed the mandate of the Supreme Court of the United 
States and taxation of plaintiffs’ costs in the Supreme Court of the 
United States, which are in the following words: 


id BULLITT COUNTY VS. W. T. WASHER ET AL. 


Mandate. 


UnITED STATES OF AMERICA, 88: 


The President of the United States of America to the honorable the 
judges of the circuit court of the United States for the district of 
Kentucky, Greeting : 

Whereas lately, in the circuit court for the district of Kentucky, 
before you or some of you, in a cause between W. T. Washer, Jacob 
Danenhauer, and Peter Baecker, plaintiffs, and Bullitt County, de- 
fendant, wherein the judgment of the said circuit court entered in 
said cause is — the following words, viz: ; 

“ And afterwards, at another term of our said court, to wit, on the 

9th day of October, 1880, the court being now fully advised 
ov of the demurrer to the amended petition, it seems to the 

court the law is for the defendant. It is therefore considered 
by the court that said demurrer be, and the same is hereby, sus- 
tained. 

And, the plaintiffs saying nothing further, it is considered by the 
court that the plaintiffs take nothing by their petition, and that the 
defendant go hence without day and recover of the plaintiffs its costs 
herein expended,” as by the inspection of the transcript of record of 
the said circuit court, which was brought into the Supreme Court of 
the United States by virtue of a writ of error, agreeably to the act 
of Congress in such case made and provided, fully and at large ap- 
pears. 

And whereas, in the present term of October, in the year of our 
Lord one thousand eight hundred and eighty-three, the said cause came 
on to be heard before the said Supreme Court on the said transcript 
of record and was argued by counsel, on consideration whereof it is 

now here ordered and adjudged by this Court that the judg- 

38 ment of the said circuit court in this cause be, and the same 

is hereby, reversed with costs, and that the said plaintiffs re- 
cover against the said defendant, Bullitt County, eighty dollars and 
ninety-seven cents for their costs herein expended and have execu- 
tion therefor. 

And it is further ordered that this cause be, and the same is 
hereby, remanded to the said circuit court for further proceedings 
to be had therein, in conformity with the opinion of this Court, 3rd 
March, 1884. 

You, therefore, are hereby commanded that such execution and 
further proceedings be had in said cause, in conformity with the 
opinion and judgment of this court, as according to right and jus- 
tice and the laws of the United States ought to be had, the said writ 
of error notwithstanding. 

Witness the Honorable Morrisun R. Waite, Chief Justice of said 
Supreme Court, the fifteenth day of May, in the year of our Lord 
one thousand eight hundred and eighty-four. 


| 
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39 Costs of plaintiffs : 

i cinceaiuuetionnia $34 87 
Printing record.-.--..--. 26 10 
ASSOREE oa end annicennnn 20 00 

$80 97 


Taxed by— 
JAMES H. McKENNEY, 
Clerk of the Supreme Court of the United States. 


Order. Judg’t Set Aside. Dem’r to Am’d Pet. Over'l’d & Judg’t for 
PU jjs’ Costs on Dem’r & Costs of Supreme Court. 


And thereupon, on motion of plaintiffs, by their said attorney-, 
and in accordance with said mandate and judgment of the Supreme 
Court of the United States, it is now ordered and adjudged by this 
court — reversed by the Supreme Court, asshown by said mandate, 
be, and are hereby, set aside; that the demurrer of the defendant to 
the amended petition of plaintiffs be and is overruled, and that 
plaintiffs recover of defendant, Bullitt County, their costs npon said 
demurrer expended, and may have execution; and that plaintiffs 
recover of defendant, Bullitt County, eighty dollars and ninety-seven 
cents, their costs in the Supreme Court of the United States, and 

may have execution therefor; and, on motion of defendant, 
40 by counsel, the court grants defendant ninety days in which 
to prepare and file its answer in this action. 


Answer & Ex’bh’t Filed. 


And afterwards, at a term of our said court held for its October 
term, 1884, to wit, on the 21st day of October, 1884, came the de- 
fendant, by D. M. Rodman, its attorney rand filed its answer and 
exhibit herein. 


Reply to Ans’r Filed. 
Came also the plaintiff-, by A. E. Willson, his attorney, and filed 
his reply herein. 


The answer of defendant above referred to and filed is as follows, 
to wit: 
Answer of Def't. 


In the United States Circuit Court for the Sixth Circuit, Kentucky 


District. 
W. T. Wasuer,Jacop DANENHAUER, and Perer BArcker, Plaintiffs, 
vs. 


Buuuirr County, Defendant. 
Answer & counter-claim. 


The defendant, Bullitt County, for answer to the plaintiffs’ peti- 
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tion, denies that on the 8th day of July, 1878, this defendant 
41 made and entered into, executed, and delivered a contract in 
writing of that date to build a bridge across Pond creek be- 
tween Bullitt and Jefferson counties, according to plans set out in 
the alleged contract filed with the petition, marked Exhibit “A.” 

This defendant denies that it has or ever had a copy of the con- 
tract alleged to have been made with plaintiffs, in which the plain- 
tiffs Danenhauer and Baecker were sureties. 

It denies that the copy of the contract filed by plaintiffs is the one 
given by this defendant county to said Washer. It denies that said 
contract was duly executed and agreed upon by all the parties 
thereto. It denies that it has now in its possession, or that it ever 
had, said alleged contract or any copy of it in its possession, and 
says it cannot produce the same herein. 

This defendant denies that the plaintiff, W. T. Washer, relying 

upon the supposed contract, at the special instance and re- 
42 quest of the defendant or the Bullitt county court, entered 

upon the work of building a bridge across Pond creek, or 
that he purchased and removed to and near said bridge stone and 
other material, horses, carts, and tools, and employed men, and pro- 
ceeded to the construction of said bridge, except under the circum- 
stances and to the extent hereinafter admitted. It denies that under 
the supposed contract sued on plaintiff, W. T. Washer, performed 
labor and rendered services, expended money, and furnished ma- 
terials amounting to the sum of five thousand three hundred and 
twenty-five and ;\4, dollars ($5,325.14) or any sum. 

This defendant denies that it ever received and accepted said 
work or any part of it. It denies that it authorized and empowered 
J. W. Ridgeway to examine and approve said work. It denies that 
he did examine and approve it. 

This defendant denies that by the contract sued on there 

43 was due the plaintiffsor any of them the sum of $5,325.14. 
This defendant denies that it notified the plaintiff W asher to 

stop said work of erecting said bridge. It denies that said Washer 
quit work on said bridge because of any notice from this defendant. 

It denies that it compelled said Washer to stop said work or that 
it prevented the plaintiff- from putting up said bridge. 

This defendant denies that the owners and occupants in posses- 
sion of the land approaching said bridge on both sides of Pond 
creek appeared in open county court and relinquished of record the 
right of way to and across said bridge. It denies that it had at any 
time the right of way for a public road across said bridge, and that 
it so owned it at the time the alleged contract sued on was made. 
It denies that it decided to erect said bridge except in conjunction 
with Jefferson county and as hereinafter admitted. 

This defendant, denies that thereafter said Commissioner 

44 Ridgeway reported plans and specifications for erecting said 
bridge or that he reported bids that were offered. It denies 

that he reported the bid of plaintiff Washer, and that thereupon 
W. Carpenter, the county judge named in said order, received the 


a 
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bid so reported and accepted the bid of said Wasuer. It denies that 
any such bid was ever excepted. 

This defendant denies that the said Ridgeway, as commissioner 
for the defendant, executed and delivered the contract sued on. It 
denies that the county judge and a majority of the justices of this 


defendant’s county court knew that said Washer was doing said 


work under said alleged contract sued on. It denies that the tenor 
and terms thereof were well known to said judge and justices. It 
denies that, with a full knowledge of the work and services set forth 
in plaintiffs’ petition, it recognized and ratified said alleged contract 
by the orders referred to in the amended petition, but it says that 

said orders were made under the circumstance hereinafter 
45 shown. ‘This defendant denies that it has wrongfully and in 

v-olation of the alleged agreement failed and refused to per- 
form its contract to pay plaintiffs for work done thereunder. It de- 
nies that, by reason of any violation of any contract made by this 
defendant, the plaintiffs have been greatly damaged in the sum of 
$5,325.14 or any sum whatever. 

Par. 2. Further answering, this defendant says that it is a corpo- 
ration, being one of the counties of the State of Kentucky created 
and formed by an act of the General Assembly of the State of Ken- 
tucky, approved December 13th, 1796, with no power to make con- 
tracts and bind the people therein, except by its county court, which 
is a court of record, composed of a presiding judge and the justices 
of the peace of the county, of whom it requires a majority to act; 
that the James Ridgeway mentioned in plaintiffs’ amended petition 
as the commissioner of this defendant was appointed on the 2\st 

day of May, 1877, by the presiding judge of this defend- 

46 ant county, none of the justices being present, a commissioner 
to view routes across Pond creek and a site fora bridge to be 
erected between Bullitt and Jefferson counties, and to confer with a 
commissioner to be appointed from Jefferson county,and in said 
order he was directed to report to court; thatsaid Ridgeway did, on 
the 17th day of June, 1877, report in favor of what will be herein- 
after called “the Brawner site,” saying in his report that a bridge 
there would cost twenty-five hundred dollars; that afterwards, on 
the 18th day of February, 1878, Thomas J. Ramsey and James 
Horine were by the presiding judge of the Bullitt county court, 
none of the justices sitting, appointed on the commission with 
said Ridgeway to confer with the Jefferson county commissioner 
to view routes and a site for a bridge and to report to court; 
that, on the 20th day of May, 1878, two of said commissioners, 
James Ridgeway and James Horine, made their report to court, 
in which they reported in favor of the Brawner site, and 
47 say that it would cost $2,500.00 to build a bridge there; 
that a form of a proposed contract contemplating and pro- 
viding for the joint co-operation of Bullitt and Jefferson counties 
was prepared and sent to James Ridgeway, which was to be signed 
by the plaintiff Washer and the, commissioners of both counties 
and then to be reported back to the Bullitt county court, but the 
said Ridgeway, without any power or authority whatever, made and 
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entered into the alleged contract or agreement, Exhibit “A,” which 
he never reported to this defendant’s county court and which this 
defendant county never recognized, ratified, or approved of in any 
way, and the judge and justices of the Bullitt county court never 
knew of the contents of said paper as to the alleged guarantee until 
after the commencement of this suit; and this defendant therefore 
says that the alleged contract is not its act and deed. 
48 This defendant files herewith as part hereof a complete 
copy of the record of all its orders and papers of record con- 
cerning the said Pond creek bridge, and makes the same a part 
hereof, marked “Axy.” 

Par. 3. Further answering, this defendant says that when it was 
deemed advisable to build a bridge across Pond creek this defendant, 
in order to have the money on hand, allowed the sum of six hundred 
dollars, so that it could be collected in the coming year, as a tax had 
to be levied and collected for that purpose, and the six hundred 
dollars referred to in the orders and in the amended petition was 
not levied to be paid on any contract then made, but simply to 
have money on hand when a _ site should be selected and 
a contract made; that when said six hundred dollars was 
collected it was by the sheriff without authority paid over 

to the plaintiff Washer, who received the same in part 
49 compensation for work done by him on the Pond creek bridge; 

that the plaintiff Washer, after having procured the consent 
of said commissioner, Ridgeway, to the alleged contract sued upon, 
was willing and ready to undertake said work without knowing that 
Jefferson county would unite in the contract, which risk he was 
willing to take, proceeded and did some work on said bridge, and 
contracted for and had delivered on the bank of the creek an iron 
bridge, which plaintiffs had purchased from the Smith Bridge Com- 
pany, but did not complete said bridge; that on or about the 18th 
day of November, 1878, which said work was in the said incomplete 
condition and this defendant’s county court being ignorant of the 
fact that there was any provision in any contract that it was to 
guarantee Jefferson county’s part of the cost, the plaintiffs Washer, 

Baecker, and Danenhauer represented to this defendant’s 
50 county court that they had performed a large amount of work 

and furnished a large amount of material, in excess of three 
thousand dollars; that they had not then obtained any concurrence 
from or appropriation from Jefferson county, but expected to do so; 
that there was then (November 18th, 1878) nothing due from this 
county to said plaintiffs, but plaintiffs proposed to this defendant’s 
county court that if the said county court would appropriate and 
make a levy for and pay them the sum of twelve hundred dollars in 
addition to the six hundred dollars already paid they, plaintiffs, 
would accept and receive the same in full discharge and payment 
by this defendant for all work done and material furnished, for all 
alleged damages done by the alleged violation of contract, and for 
all demands whatever growing out of the building-of said bridge ; 
that plaintiffs would go on and complete said bridge and look to 


BULLITT COUNTY VS. W. T. WASHER ET AL, 19 


Jefferson county and to it alone for anv further pay or 
51 compensation; that this defendant’s county court accepted 

said proposition, made the said appropriation and levy, and 
the said sum of twelve hundred dollars was appropriated, levy made 
therefor, collected, and paid over to plaintiffs, who received and ac- 
cepted the same in full discharge and satisfaction of all demands 
from this defendant growing out of the alleged contract and the 
building of said bridge, and this defendant pleads and relies upon 
the said payment as a full accord, satisfaction, settlement, and pay- 
ment of plaintiffs’ demand sued upon. 

Further answering, this defendant says that the sum of eighteen 
hundred dollars was paid to the plaintiffs upon their representations 
that they had done some work upon said bridge and furnished ma- 
terials in excess in value of three thousand dollars; that they were 

proceeding to and would proceed to complete said bridge and 
o2 look to Jefferson county for all the cost thereof in excess of 

eighteen hundred dollars; that they further represented, 
when they received said twelve hundred dollars, that the work they 
had done on said bridge was done in a skillful and workmanlike 
manner; that the masonry was of good material and good for the 
purpose intended. 

Now, this defendant says that said representations were false in 
this: That said work had not been done in a skillful and workman- 
like manner; that the masonry was not of good material, but was 
soft and crumbles by the action of the weather and is falling down, 
and said stone abutments are worthless and of no value to this 
county; that the bridge was not and has never been completed ; 
that the iron bridge bought of the Smith Bridge Company has 
never been taken away and sold by plaintiffs; that said twelve 

hundred dollars was paid without notice of said defects, 
53 and by reason of the premises the same was without any 

value or consideration to this defendant, and the plaintiffs 
are, by reason of the premises, not only not entitled to recover any- 
thing further by reason of the work done on said bridge, but this 
defendant is, by reason of said premises, entitled to recover from 
the plaintiffs the said sum of eighteen hundred dollars, for which 
it makes this answer a counter-claim against the plaintiff Washer 
for the sum of six hundred dollars and against the plaintiffs Baecker 
and Danenhauer for the sum of twelve hundred dollars. 

The defendant says that by reason of the defective and worthless 
character the work done upon said bridge and the material used 
therein the defendant Washer is not entitled to recover anything 
therefor. 

Par. 4. Further answering, this defendant says that one J. 

ot H. Shelley and one H. J. Trabue claim to have an interest 
in the money sought to be recovered in this action; and while 

this defendant denies that it is indebted to plaintiffs in any sum 
whatever, it says that said Shelly and Trabue, who claim to be part- 
ners as Shelly & Trabue, are necessary parties to this action, be- 
cause said Shelly & Trabue, on the 21st day of October, 1878, com- 
menced an action, No. 33333, in the Louisville chancery court, 
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against W. T. Washerand the other plaintiffs, in which they sought 
to recover of said Washer the sum of $292.76, with interest from the 
25th day of December, 1876, and his costs in said action; that in 
said action said Shelly and Trabue sued out an attachment and 
caused the same to be levied upon this defendant, and by virtue of 
said attachment said Shelly & Trabue claim a lien upon the sum 
alleged to be due by this defendant to the amount of the debt, inter- 
est, and costs due by said Washer to said Shelly & Trabue in said 
action, No. 33333, which is still pending and undetermined, 
50 and this defendant is entitled to have its interests protected 
against the alleged lien of said attachment. 

Wherefore this defendant prays that the plaintiffs’ petition be dis- 
missed ; that this defendant recover of the plaintiff, W. T. Washer, 
the sum of $600.00, and of the plaintiffs, Jacob Danenhauer and 
Peter Baecker, the sum of $1,200.00, with interest on both of said 
sums; that the plaintiffs be ordered to make Shelly & Trabue par- 
ties to this action, and for all proper relief. 

JAS. SPEEDY, RODMAN & BROWN, 
CHAS. CARROLL & STRAUS, 
Attorneys for Defendant. 


UnITED States OF America, District of Kentucky : 


James I’. Smith says that he is the presiding judge of the Bullitt 
county court, and that the statements contained in the foregoing 
answer are true, as he believes. 

J. F. SMITH. 


Subscribed and sworn to by W. Carpenter before me this 20th 
day of September, 1884. 
D. M. RODMAN, WN. P., J. C. 


56 The exhibit referred to and filed with the foregoing answer 
of defendant is as follows, to wit: 


Exhibit Filed with Answer of Def't. 
STATE OF KENTUCKY: 
Bullitt County Court. May Term, 1877. 


Beit remembered that at the regular May term of the Bullitt county 
court, held at the court-house, in Shepherdsville, on Monday, the 
21st day of May, 1877. 

Present: Honorable W. Carpenter, judge. 


“Itis ordered that James W. Ridgway be, and heis hereby, appointed 
a commissioner for the purpose of viewing Pond creek and selecting 
a site for the erection of a bridge across said creek, and he is directed 
to meet and confer with the commissioner appointed by the Jefferson 
county court for the same purpose, and they will view the site pro- 
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posed at Steel’s ford, and may view other cites, and report in 
57 favor of that which will be the least expensive, hav- due re- 

gard to the convenience of the traveling public, and they 
will make report to court. 

“Tt is ordered that James Caswell, A. F. Brooks, James M. Car- 
penter, R. Munsford, John N. Crenshaw, C. C. Weller, Thos. J. Hall, 
and W. H. Ellaby, justices of the peace of Bullitt county, attend the 
next June term of the Bullitt county court and officiate with the 
judge thereof in relation to the building of a bridge across Pond 
creek.” 

Again in court, June 18th, 1877. 


Pond creek bridge matter. 


Present: Honorable W. Carpenter, judge; Thos. J. Hall, W. H. 
Ellaby, J. H. Crenshaw, C. C. Weller, James M. Carpenter, R. Muns- 
ford, A. F. Brooks, and James Caswell, justices. 

This day came J. W. Ridgway, commissioner herein, and 
08 filed his report, which report is confirmed as to the necessity 
of erecting the bridge, and the Brawner foundation site, where 
the abutments are now situated, is adopted as the cheapest and most 
available site for erecting said bridge. It is further ordered that 
James W. Ridgway be, and he is hereby, appointed a commissioner 
to confer with a like commissioner, to be appointed by the Jefferson 
county court, upon plans and specifications for said bridge and the 
probable costs of same. They are authorized to ascertain by any 
means they may see proper the least amount that will erect said 
bridge and make report to this court at the next term thereof. 

The report referred to in above order is in the following words 

and figures, to wit: 
Report. 


To the Bullitt county court: 
In the matter of the building a bridge and location of the site for 
same over Pond creek, as commissioner of said court I beg 
59 leave to report as follows: That I. have met and conferred 
with the commissioners of Jefferson county, who have declined 
to take any action until after the action in said matter of the Bullitt 
levy court. 

I examined the present site of the county road in the line between 
Steele. & Applegate and the site on the Brawner foundation, where 
stone foundations have been made; also another site over the land 
of S.— Applegate and known as the Randall Smith line. I find that 
at the present site of the road and bridge will require (60) sixty feet 
span, twenty-five feet in height; that on the Brawner foundation it 
will require a (25) twenty-five-feet span, where there are now sub- 
stantial stone abutments & wings built up level or above the sur- 
face; that at the site over Applegate’s (Randall Smith’s line) it will 
require a (50) fifty-feet span, the height at each place equal. 

I am of opinion it will cost $6,000.00 to build a stone abut- 
60 inent bridge at the present site of the old bridge, on line of 
Steele and Applegate; that as good bridge can be built on 
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this old Brawner foundation for $2,500.00 to use the stone now quar- 
ried ; that it will cost $5,500.00 to build a bridge on the Randall 


Smith line. I think the old Brawner foundation the cheapest place. 


to build a bridge, with due regard to the interests of the traveling 
public. This Jine diverges from the present site of the county road 
near the bank of Pond creek, runs down the creek bank in a west- 
erly direction about 275 yards from the site of the road at this time 
to the bank of the creek at the Brawner abutments on high ground, 
and on a straight parallel line with the road now to the public road 
on the Ohio river, a distance of about six hundred yards, and di- 
rectly leading to the present location of the R. R. station. By this 
route it will be about 200 yards further to Louisville than the pres- 

ent road. It leads direct to the station, and a great deal of 
61 travel only goes to the station. The right of way on this 

route is offered by A. P. Steele, over whose premises it passes, 
free, except the cost of additional fencing. This change would not 


inconvenience the traveling publie materially and do very little 


injury to any individuals. Thenew route over Applegate’s, on the 
Smith line, diverges from the county road at Isaac Ferguson’s, run- 
ning around the foot of hill 875 yards to the Smith line on Apple- 
gate with said line nearly parallel with present road to the turnpike 
the distance of a mile from Ferguson’s. It strikes the turnpike about 
400 or 500 yards from the R. R. station above it. 

To change the road to this Applegate route on Randall Smith’s 
line would result very injuriously to A. P. Steele & several others 
living below him and owning land in this county. 

If the money can be had I would prefer the present old route & 

site for the bridge over all others, & recommend no change 
62 if we can get a bridge where the road at present exists. 
Respectfully, J. W. RIDGWAY, Com’r. 


By leave of court I amend my original report herein and would 
state that the traveling public requires a new bridge across Pond 
on the — road, the old bridge being in a very unsafe condition and 
dangerous to the traveling public. 

J. W. RIDGWAY. 


Again in court, July 16th, 1877. 
Pond creek bridge. 


Present: Hon. W. Carpenter, judge; W. H. Ellaby, John N. Cren- 
shaw, C. C. Weiler, James M. Carpenter, R. Munsford, and James 
Caswell, justices. , 

It is ordered that six hundred dollars be appropriated, to be paid 
out of the county levy of Bullitt county, for the purpose of erecting 
a bridge across Pond creek at the Brawner foundation site, to be 

levied at the November court of claims, 1877, and J. W. Ridg- 
63 way, the commissioner herein, is directed to report plans « 

specifications for erecting said bridge, and also to report any 
bids that may be offered, and the amount of each bids, if any are 
made. : 


-~ 
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W. Carpenter, county judge, is authorized to receive bids and ac- 
cept or reject same as he may think proper, looking to the interest 
of Bullitt and Jefferson counties in the matter. 

This day A. P. Steele appeared in open court and relinquished the 
right of way over his land for the public road running to the bridge 
proposed to built across Pond creek at the Brawner foundation site. 

In court, August 20th, 1877. 
Pond creek bridge matter. 

It is ordered that this cause be continued until next term of this 

court. 


ee 


In court, September 17th, 1877. 
Pond creek bridge matter. 


It is ordered that this cause be continued until next court. 


Again in court, October ]5th, 1877. 
64 Pond creek bridge matter. 


It is ordered that this cause be continued. 


Again in court, November 19th, 1877. 
Pond creek bridge matter. 


It is ordered that James W. Ridgway be appointed commissioner 
on behalf of Bullitt county to contract for the building of a bridge 
across said creek at the place heretofore selected as a site, and he will 
report to court on the matter. 


Again in court, November 19th, 1877. 


Present: Hon. W.Carpenter, judge; W. H. Ellaby, J. N. Cren- 
shaw, C. C. Weller, R. Munsford, James M. Carpenter, A. F. Brooks, 
and James Caswell, justices of the peace. 

Six hundred dollars is allowed to be appropriated to the building 
of a bridge across Pond creek. $600. 


In court, December 17th, 1877. 
Pond creek bridge matter. 


It is ordered that this cause be continued. 


65 Again in court, January 2Ist, 1878. 
Pond creek bridge matter. 
It is ordered that the county surveyor, Casper Herps, meet with 
J. W. Ridgway, the commissioner heretofore appointed in this mat- 


ter, and locate and survey the site for the erection of a bridge across 
Pond creek at the Brawner foundation site, and report to court. 
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In court, February 18th, 1878. 
Pond creek bridge matter. 


In addition to the commissioner, J. W. Ridgway, heretofore ap- 
yointed by this court on behalf of Bullitt county, it is ordered that 
Thomas J. Ramsey and James Horine be also appointed on behalf 
of Bullitt county:to meet and confer with the commissjoners ap- 
pointed by the Jefferson county court in selecting a site to build a 
bridge across said creek and to assist in any matter that may come 
before said commissioners. 


Again in court, April 15th, 1878. 
66 Pond creek bridge matter. 


It is ordered that this cause be continued. 


In court, May 20th, 1878. 
Pond creek bridge matter. 


This day came the commissioners appointed on behalf of Bullitt 
county and filed their report herein, which report shows the selec- 
tion of the Brawner foundation site for the erection of a bridge 
across said creek ; and this cause is continued. 


The following is the report referred to in the foregoing order, viz: 


We, your commissioners appointed by the Bullitt county court 
for the purpose of reviewing a location for a bridge over Pond 
creek, it being the line of Bullitt & Jefferson countyes, beg leave to 
make the following report, namely : 

After notifying the commissioners appointed by the Jefferson 

county court to meet us, which they failed to do, we proceeded 

67 to examine three different places or locations—that is to say : 

Ist. Oneon the premises of Stacy Applegate; and, after taking 

in consideration the length and height of fills, the length of span, it 

being not less than fifty feet, with height of abutments and length 

of wings of rock, with good, substantial structure of wood or iron, 
would cost six thousand five hundred dollars. 

2nd. The location where the old bridge now stands and on the 
present county road, and after taking in consideration distance of 
fills with stone abutments, wings of proper length, width of span, 
it being not less than sixty feet, would cost six thousand five hun- 
dred dollars. 

srd. The lower or Brawner abutments route. | 

After taking the heighth and breadth and length of fills we are 

of opinion that a stone-arch bridge can be built by using the 
68 rock already quarried for twenty-five hundred dollars, and 
should it be necessary to quarry other rock it would cost 
three thousand dollars; and, after thorough examination of the 
three different routes, we are of opinion that the lower or Brawner 
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route is the best and as equal, if not better, as it leads direct to the 
depot grounds and to a public landing on the Ohio river. 


March 14th, 1878. 
J. W. RIDGWAY. 
JAMES HORINE. 


Again in court, June 17th, 1878. 
Pond creek bridge matter. 


This day came Casper Herps, surveyor of Bullitt county, and filed 
his report herein, and this cause is continued. 
The report referred to in the foregoing order is not in papers and 
‘an’t be found. 
Again in court, July 15th, 1878. 


Pond creek bridge matter. 
It is ordered that this cause be continued. 
In court, August 19th, 1878. 
69 Pond creek bridge matter. 
It is ordered that this cause be continued. 


In court, September 16th, 1878. 
Pond creek bridge matter. 
It is ordered that this cause be continued. 


Again in court, October 25th, 1878. 
Pond creek bridge matter. 


It is ordered that F. P. Straus, county attorney of Bullitt county, 
be, and he is hereby, authorized and directed to institute suit, make 
any motion, or take any steps necessary against the Jefferson county 
court to compel it to levy its proportion of the cost for the erection 
of the bridge across Pond creek at the brawner foundation site, 
said creek being the dividing line between Bullitt and Jefferson 


counties. 
Again in court, November 18th, 1878. 


Pond creek bridge matter. 


It is ordered that this cause be continued until December term. 


70 Again in court, November 18th, 1878. 


Present: Hon. W. Carpenter, judge; W. H. Ellaby, J. C. Dent, J. 
W. Crenshaw, C. C. Weller, James M. Carpenter, R. Munford, James 
Caswell, and A. F. Brooks, justices. 

It is ordered that a tax of 5% upon each one hundred dollars’ 
worth of taxable property of Bullitt county be levied for the pur- 

4—132 
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pose of paying for the erection of a bridge across Pond creek, to be 
collected by the sheriff of Bullitt county as other revenue tax is col- 
lected, the amount of property to be ascertained from the assessor's 
book to be returned for the year 1879, and said tax to be collected 
for said year. 

It is ordered that Jacob Danenhauer and Peter Backer, assignees 
of W. T. Washer, contractor to build a bridge across Pond creek, be 
allowed the sum of twelve hundred dollars ($1,200), to be paid out 
of the 5% per cent. levy this day made. 

Again in court, December 16th, 1878. 
71 Pond creek bridge matter. 


It is ordered that this cause be continued. 


Again in court, January 20th, 1879. 
Pond creek bridge matter, Steele route. 


It is ordered that this cause be continued. 


In court, February 17th, 1879. 
Pond creek bridge matter, Steele route. 
It is ordered that this cause be continued. ;. 
In court, March 17th, 1879. 
Pond creek bridge matter, Steele route. 


It is ordered that this cause be continued. 


In court, April 21st, 1879. 
Pond creek bridge matter, Steele route. 


It is ordered that this cause be continued. 


Again in court, May 19th, 1879. 
Pond creek bridge matter, Steele route. 


lt is ordered that this cause be continued until June term. 
: a 
72 In court, June 16th, 1879.. 
Pond creek bridge matter, Steele route. 
This cause is continued until the August term of this court. 
Again in court, August 18th, 1879. 
Pond creek bridge matter, Steele route. 


It is ordered that this cause be continued. 
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In court, September 15th, 1879. 
Pond creek bridge matter, Steele route. 


It is ordered that this eause be continued. 


In court, October 20th, 1879. 
Pond creek bridge matter, Steele route. 


It is ordered that this cause be continued. 


In court, November 17th, 1879. 
Pond creek bridge matter, Steele route. 
It is ordered that this cause be continued. 


Again in court, November 18th, 1879. 
Present: Hon. W. Carpenter, judge; W. H. Ellaby, J. C. Dent, 
James M. Carpenter, W. M. Cundiff, A. F. Brooks, James Caswell, 
J. W. Crenshaw, & O. H. Bolton, justices. 


73 Pond creek bridge matter, Steele route. 

On motion of F. P. Straus, county att’y, C. B. Davis, J. M. Carpen- 
ter, & James Y. Pope are appointed a committee to examine the 
stone-work done on the Pond creek bridge and report at the Jan- 
uary term of this court as to the kind and nature of the stone used 
in said work and the character of the work. 


In court, December 15th, 1879. 
Pond creek bridge matter, Steele route. 


[It is ordered that this cause be continued until the next January 
term of this court. 


In court, January 19th, 1880. 


Present: Hon. W. Carpenter, judge; J.C. Dent, W. H. Ellaby, J. 
N. Crenshaw, O. H. Bolton, James M. Carpenter, W. M. Cundiff, James 
Caswell, and A. F. Brooks, justices. 


Pond creek bridge matter, Steele route. 


This day came the committee appointed at the November 

74 term of this court, viz, C. B. Davis, Jas. M. Carpenter, and 

James Y. Pope, and filed their report, which was read to and 
confirmed by the court, and said committee is now discharged. 


The report named in the foregoing order is as follows: 


We, the undersigned, commissioners appointed by the Bullitt levy 
court, at its November term, 1879, to proceed to the Pond creek 
bridge and to examine the character of the stone-work done on 
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said bridge, the nature and kind of stone used in said work, would 
respectfully report that we did, on the 25th of November, 1879, 
proceed to the place of said bridge and made a thorough examina- 
tion of said work and find the following facts: 

Ist. That the backing used in the west abutment should not be 
used in neither first nor second class stone-work. We also found 
several stretchers in the face wall of a quality not fit to be »used in 

first or second class work. We found one header broken and 
79 damaged by the action of the weather. We could not find 

that grout or sement was used in the wall, which should be 
used in first-class masonry ; no lime or anything of that character 
used except in pointing. We inserted a pole three feet three inches 
in the front wall. We found the horizontal joints and the vertical 
joints two and three inches apart in several parts of the work. The 
wing wall of the west abutment is sprung at least ten inches ; will 
fall in.a short time. Nothing like a superstructure can be placed on 
said work with safety. This abutment cannot be used for any pur- 
pose. | 

2nd. We found the east abutment — be somewhat better than the 
other one, but very defective ; great deal of stone should not be used 
in first or second class work. ‘The backing used in said abutment 
is the same as that used in the other abutment. The work in this 
abutment, in our opinion, should not be received. 

C. B. DAVIS. 
JAS. M. CARPENTER. 
JAMES Y. POPE. 


76 STATE OF KENTUCKY, | nals 
Bullitt County, fc 


I, E. W. Hall, clerk of the Bullitt county court, in the State afore- 
said, do certify that the foregoing are true copies of all the orders of 
the Bullitt county court made in the Pond creek bridge matter, at 
the Brawner foundation site, and that the various courts were held 
by the county judge alone, except as otherwise shown in the pre- 
ceeding record, and that the foregoing are true copies of all the re- 
ports filed in said matter, except the report referred to in order of 
date 17th June, 1878, as being filed by Casper Herps, surveyor. 
Said report is not in the papers and can’t be found. | 

Witness my hand and seal of office this the 9th day of Oct., A. D. 
1884. | 

[L. s.] E. W. HALL, 
Clerk Bullitt County Court. 


The reply of plaintiffs to answer of defendant filed herein is as 
follows : | 


« 
’ 
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Reply to Ans’r. 
Circuit Court of the United States for the District of Kentucky. 


77 W. T. Wasner, «c., Plaintiffs, 
vs. 
Butuitr County, Defendant. 


Reply. 


Plaintiffs, for reply toso much of the answer and counter-claim 
of defendatit as they deem it material to reply to, state that they 
have no knowledge or information sufficient to form a_ belief as to 
whether the Ridgeway mentioned in said pleading on the 17th of 
June, 1877, and Ridgeway and Horine on the 20th of. May, 1878, 
reported to defendant’s county court that it would cost $2,500 to 
build a bridge at the Brawner site, or as to whether a form of a pro- 
posed contract contemplating and providing for the joint co-opera- 
tion of Bullitt and Jefferson counties was prepared or sent to said 
Ridgeway, which was to be signed by the plaintiff Washer and the 
commissioner of both counties, and then to be reported back to the 
Bullitt county court. 

Plaintiffs deny that the action of the said Ridgeway in 

78 making the contract, Exhibit “A,” was without power or au- 
thority, or that said contract, Exhibit “ A,” was never reported 

to defendant’s county court, or that defendant never recognized, rati- 
fied, nor approved of it in any way, or that the judge or justices of 
the Bullitt county court never knew the contents of said paper as to 
the alleged guarantee until after the commencement of this suit, 
and denies the allegation that said contract was not its act and deed. 

Plaintiffs deny that the $600 referred to in the order and amended 
petition was not levied to be paid on the contract sued on or was 
levied simply to have moneyon hand when a site should be selected 
and a contract made, or that the payment of that sum to plaintiff 
Washer by the sheriff was without authority; and deny that the 
plaintiff Washer, after having procured the consent of Cummis- 
sioner Ridgeway to the contract sued on, was willing or ready to un- 

dertake said work without knowing that Jefferson county 
79 would unite in the contract or willing to take that risk; and 

deny that defendant’s county court was ignorant of the 
guarantee in said contract, or ignorant of the fact that there was a 
provision in the contract that it was to guarantee Jefferson county’s 
part of the cost; and deny that defendant’s county court, being igno- 
rant, as alieged, of such provision, plaintiffs represented to said 
county court that they bad performed a large amount of work and 
furnished a large amount of material in excess of $3,000, and had 
uot obtained any concurrence from or appropriation from Jefferson 
county, but expected to do so; and deny that there was then, Nov. 
18th, 1878, nothing due from defendant to plaintiffs; and deny that 
plaintiffs proposed to defendant county court that if it would appro- 
priate and make a levy for and pay them the sum of $1,200 in ad- 
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dition to the $600 already paid plaintiffs would accept or receive the 
same in full discharge or payment by defendant for all work 
80 done and material furnished, or for all alleged damages done 
by the alleged violation of the contract, or for all demands 
whatever growing out of the building of said bridge, or would go 
on and complete said bridge and look to Jefferson county and to it 
alone for any further pay or compensation. 
Plaintiffs deny that they made any such proposition or any such 
agreement, or any agreement other than heretofore shown in plain- 


_ tiffs’ pleading, and deny that defendant’s county court accepted any 


such proposition from plaintiffs or made the appropriation and levy 
alleged in consequence of or upon any such proposition, or that the 
same was collected or paid over to plaintiff- under or upon any such 
proposition; and deny that plaintiffs received or accepted the same 
in discharge or satisfaction of all or any demands from defendant 
growing out of said contract and building of said bridge, excepting 

in so far as the amounts paid would go in making payment 
81 for the work done; and deny that the said payments were or 

are full accord or satisfaction or settlement or payment of 
plaintiffs’ demand sued upon; and deny that said payments were 
made to plaintiffs upon the representations alleged in said pleadings 
or upon the representation that plaintiffs had done some work upon 
said bridge and furnished materials in excess of the value of $3,000, 
and were proceeding to and would proceed to complete said bridge 
and looked to Jefferson county for all or any of the cost thereon in 
excess of $1,800. 

Plaintiffs deny that their representations that the work done on the 
bridge was good and workmanlike work and masonry of good material 
and good for the purpose intended was false,as alleged, and deny that 
the work had not been done in a skillful and workmanlike manner, 
and deny that the masonry was not of good material or soft, or crum- 

bled by the action of the weather and is falling down; and deny 
82 that said stone abutments are worthless or of no value to 
defendant, and deny that the iron bridge bought of the Smith 
Bridge Co. has been taken away or sold by plaintiffs, and deny that 
there were any defects in said work, and deny that it was without 
value or consideration to defendants, and deny that plaintiffs are 
not entitled to recover anything therefor by reason of the work, and 
deny that defendant is, by reason of the matter alleged by it, en- 
titled to recover from plaintiffs or either of them the sum of $1,800 
or any part thereof, or of the plaintiffs, Becker and Danenhauer, 
$1,200 or any part thereof; and deny that the work done upon the 
bridge or the materia] used therein was of defective or worthless 
character or that plaintiff Washer is not entitled to recover any- 
thing therefor. 
For answer to the fourth paragraph, defendants admit that 
83 Shelley and Trabue brought a suit and levied an attachment 
in the Louisville chancery court, as alleged and for the sum 
alleged, but they state that said attachment and suit were subse- 
quent in time and inferior in equity to the claim of Danenhauer 
and Becker under the assignment filed herein, and that there will 
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be nothing due to said Washer out of the fund to be recovered 
herein and nothing subject to said attachment. 

Plaintiffs will consent, however, if they recover judgement herein, 
that said Danenhauer and Becker shall pay the balance, if any, 
after repayment to them of the advances and expenses for which the 
assignment was made, and their expenses in recovering judgment 
to the said Shelley and Trabue if there be such balance. 

Plaintiffs state that the interruption of said work and order for 

plaintiff- to quit work on said bridge mentioned in the original 
84 pleadings compelled plaintiff- to stop work on the bridge, and 
left it incomplete and exposed to the action of the weather 
and to injury from the weather and from the lapse of time, which 
it, would not have suffered if defendant had not permitted plaintiff- 
to finish the work and had performed defendant's part of the con- 
tract; that by reason of the interruption of work on this work and 
this failure to perform the contract, it has been greatly exposed to 
the weather and to injury, and to such action of the elements as 
would cause it to deteriorate and crumble, and may cause it to fall; 
all of which is wholly without the fault of plaintiffs, and wholly 
due to the fault and neglect and failure of defendants to perform 
its contract. , 
Wherefore plaintiffs pray as in the petition as amended, Ce. 
AUGUSTUS E. WILLSON, 
, Alt’y for PU ffs. 
STATE OF ed ae 
88; 
Jefferson County, 
85 W. T. Washer on oath states that he is one of the plaintiffs 
in the above-styled action, and affiant believes the statements 
of the foregoing reply and said reply are true. 
W. T. WASHER. 


Subscribed and sworn to before me by W. 'T. Washer this 21st 
day of October, 1884. 
SAM’L B. CRAIL, Clerk, 
By HENRY F. CASSIN, D. C. 
Mo. to File 2d Am’d Pet. 


And at another term of our said court, to wit, on the 2d day of 
March, 1885, came the plaintiffs, by Augustus E. Willson, their at- 
torney, and tendered their 2nd amended petition herein and moved 
the court to file the same; to which the defendant objects, and the 
court, not being advised thereof, takes time. 


Order. Mo. to File 2d Am’d Pet. Sust’'d & Filed. 


And on another day of said term of our said court, to wit, on Mon- 
day, March 9th, 1885— 
_ The court, being now fully advised of the motion of the 
86 plaintiffs to file their 2d amended petition herein, it is there- 
fore considered by the court that said motion be, and the 
same is hereby, sustained, and said amended petition is filed. 
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The 2nd amended petition of plaintiffs above referred to is as fol- 
lows: 
- Second Amended Petition. 


ircuit Court of the United States, District of Kentucky, at 
Louisville. 


W. T. Wasuer & al., Plaintiffs, 
against 
Butuitr County, Defendant. 


The plaintiffs, by leave of court, further amend their petition, and 
state that since filing their former pleadings herein they have learned 
and they state that defendant’s copy mentioned in petition of the 
contract sued on and of the written change thereof is in the custody 
and control of defendant’s commissioner, J. W. Ridgway, who 

has been requested to and agreed to produce same on the 
87 trial hereof, and nave been exhibited to defendant’s county 
attorney, Carroll, now counsel for defendant, during past 
week ; that the provisions of said contract and cnange thereof on 
the same on both copies; that both exhibit the agreement and 
change thereof agreed upon and entered into between “plaintiffs and 
defendant; that plaintiffs signed and executed defendant’s said copy 
of the contract of July 8th, 1878, and defendant, by its commissioner, 
said Ridgeway, signed and executed plaintiffs’ copy, Exhibit A, and 
the name of James Horine is also therein; that thereafter said writ- 
ten change of said contract was made on defendant's said copy 
agreed upon between plaintiff Washer and defendant through its 
said commissioner, Ridgway, and signed and executed by said 
Washer and defendant through its said commissioner, Ridgway, and 
was thereafter copied by said Washer with the knowlec Ige and 
88 approval of defendant, through its said commissioner, as 
Washer’s memorandum of the change and said copy made by 
said Washer is the part of Exhibit A, which shows said change. 

Wherefore plaintiffs pray. judgment against defendant for the sum 
of $5,325.14, with interest from December 24th, 1878, until paid, and 
for the further sum of $500 and their costs, «ce. 

JAMES HARLAN, 
AUGUSTUS E. WILLSON, 
Ait’ys for Pl'ffs. 


W. T. Washer on oath says the statements of the above amended 


petition are true. 
W. T. WASHER. 


Subscribed and sworn to before me by W. T. Washer this 2d day 


of March, 1885. 
SAM’L B. CRAIL, Clerk. 
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Rejoinder & Ans’r to Am’d Pet. Filed. 


And on another day of said term of our said court, to wit, on Sat- 
urday, March 14th, 1885, came the defendant, by attorneys, and filed 
its rejoinder and answer to the amended petition herein. 
89 The rejoinder of defendant above referred to is as follows, 
to wit: 
Rejoinder. 
United States Circuit Court. 
W. T. WasHe_er, «c., Plaintiffs, 
against 
Butuitrr County, Defendants. 

The defendant, The County of Bullitt, for rejoinder to so much of 
the reply as needs to be replied unto, says that it denies that it 
caused the interruption of the work on said bridge. It denies that 
it ordered plaintiff to quit said work. 

It denies that by or because of any fault on its part the said work 
has greatly or at all been injured by the weather, or that it may fall 
down for that reason or from that cause. 

This defendant denies that it had any contract with plaintiff- other 
than that—or compromise and settlement—set out in the answer, 
and this contract this defendant has complied with in every particu- 
lar. Wherefore, &c. 


90 STATE OF Kentucky, County of Bullitt: 


James F. Smith suys that he is presiding judge of the Bullitt 
county court, and that the statements in the foregoing rejoinder are 


true, as he believes. 
. J. F. SMITH. 


Sworn to before me by J. F. Smith this 14th day of February, 
1885, as witness my hand and official seal. 
E. W. HALL, 


[SEAL. | . 
Clerk Bullitt County Court. 


The answer of defendant to the amended petition referred to 
herein is as follows: 


Answer to 2nd Am’d Pet. 
In the United States Circuit Court. 


W. T. Wasuer, &c., Plaintiffs, 
against 
Buiuirr County, Defendant. 
The defendant, for answer to the 2d amended petition filed herein 
March 9th, 1885, denies that this defendant has any copy of the 


alleged contract sued on or of the alleged change therein. 
5—132 


ti ene: A et a i Be ANCE 
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91 It denies that there is any copy of said alleged contract or 
any change thereof in the custody and control of defendant's 
commissioner, J. W. Ridgeway. 

It denies that said J. W. Ridgeway is defendant’s commissioner. 

It denies that said J. W. Ridgeway ever was defendant’s commis- 
sioner, except as shown in the orders of this defendant’s county 
court, as shown in the exhibit marked Copy Orders and Reports & 
filed with the answer filed October Z1st, 1854. 

It denies that both said alleged copies exhibit the agreement and 
change thereof agreed upon and entered into between plaintiff- and 
defendant. 

It denies that this defendant had any copy of said alleged contract 
which was signed by plaintiff-,and it denies that plaintiff- signed and 
executed this defendant’s copy of said alleged contract of July 8th, 
1878 

It denies that this defendant, by its commissioner, said 
92 Ridgeway, signed and executed plaintiffs’ copy Exhibit A. 

This defendant denies that said J. W. Ridgeway had any 
authority whatever to make said alleged contract or to make any 
change thereof. 

It has no knowledge or information sufficient to form a belief as 
to whether the plaintiff Washer copied said alleged memorandum 
with the approval of sald J.W. Ridgeway. 

It denies that said J. W. Ridgeway had any authority to bind or 
that he attempted to bind this “defendant to any alleged change in 
said alleged contract. 

It denies that any change was made on any copy of the defend- 
ant’s alleged contract. 

JAMES SPEED, 
T. P. STRAUS, 
CHARLES CARROLL, & 
RODMAN & BROWN, 
Alt’ys for Defendant. 


James F. Smith says that he is the presiding judge of the 
93 Bullitt county court, and that the statements in the foregoing 
reply are true, as he believes. 
J. F. SMITH. 


Sworn to before — by J. F. Smith this 14th day of March, 1885. 
Sworn to before me by J. F. Smith this 14th day of March, 1885. 
SAM’L B. CRAIL, 
U.S. Com’r. 


Order & Jury. 


And on another re of said term of our said court, to wit, on the 
16th day of March, 1885, came the plaintiffs, by James Harlan and 
A. E. Willson, their attorneys s; came also the defendant, Bullitt 
County, by James Speed and Rodman & Brown, its attorneys. 

Thereupon came a jury, to wit, George Irving, C. F. Bennett, C. 
P. Robinson, J. 8. Berryman, J. G. Caldwell, L. A. Freeman, W. H. 
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Nicholas, R. Hatcher, A. D. Webb, John Hall, J. H. Collins, & W. 
I. Goggin, who were elected, tried, and sworn to well and truly try 
the issue joined. 

The evidence was heard in part, and there not being time to con- 
clude same to-day time is given until to-morrow. 

The jury is adjourned until to-morrow morning at 9} o'clock. 


Evidence Heard, &e. 


And on another day of said term of our said court, to wit, on 
94 the 17th day of March, 1885, came the parties, by their attor- 
neys; came also the jury empanneled and sworn herein. The 
evidence was further heard, and there not being -time to conclude 
same to-day time is given until to-morrow. 
The jury is adjourned until to-morrow morning at 10 o'clock. 


And on another day of said term of our said court, to wit, on the 
18th day of March, 1885,came again the parties, by their attorneys: 
came also the jury empanneled and sworn herein. The evidence 
was further heard, and there not being time to conclude same to-day 
time is given until to-morrow morning at 94 o'clock. 


Order. 


And on another day of said term of our said court, to wit, on the 

19th day of March, 1885, came again the parties, by their attor nevs; 

came also the jury empanneled and sworn herein. ‘The evi- 

95 dence and argument of counsel were concluded, and, the 

court having delivered its instructions, the jury retired to 

consider of their verdict and returned into court the following ver- 
dict, to wit: 

Judg't. 


“We of the jury find for plaintiff- in the sum of thirty-one hun- 
dred and eighty-four & 75 dollars, with interest thereon at six per 
cent. per annum from January Ist, 1879. 


JAS. G. CALDWELL, Foreman.” 


It is therefore considered by the court that the plaintiffs, W. T. 
Washer, Jacob Danenhauer, and Peter Baecker, recover of the de- 
fendant, Bullitt ¢ ounty, the sum of four thousand three hundred 
and seventy-two & ,,3; dollars, the sum so assessed by the jury in 
their verdict aforesaid, with interest thereon at the rate of six per 
cent. per annum from the 19th day of March, 1885, until paid; also 
their costs herein expended. 


Order. Mo. for N. T. Gro. Filed. 


And on another day of said term of our said court, to wit,on the 20th 
‘day of March, 1885, came the defendant, by D. M. Rodman, 

96 its attorney, and moved the court to set ‘aside the verdict of 
the jury and the judgment herein and grant it a new trial 
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upon written grounds. It is ordered that said motion be set for 
hearing on the 24th instant. 

The grounds for new trial above referred to are as follows, 
to wit: 


Grounds for New Trial. 
In the United States Circuit Court. 


W. T. Wasuer, &c., Plaintiffs, 
against 
Buturr County, Defendant. 


The defendant, The County of Bullitt, moves the court to set aside 
the verdict and judgment herein and grant it a new trial, and for 
grounds says— 


First. That the verdict was not sustained by sufficient evidence, 
but was against the evidence. 
Second. The verdict and judgment are contrary to law. 
Third. The court erred in matter of law, occurring at the trial, 
in admitting evidence, to which defendant excepted at the 
97 time—that is to say, all the evidence the jury was allowed to 
consider concerning the alleged copy of the alleged contract 
sued on & the alleged original contract claimed to have been exe- 
cuted by J. W. Ridgeway & James Horine, to the effect that said J. , 
W. Ridgeway, as com’r, made said contract by direction of W. Car- 
penter, county judge. 
All the evidence to the effect that said J. W. Ridgeway, by diree- 
tion of W. Carpenter, county judge, accepted the bid of plaintiff, W. 
T. Washer. 
All evidence to tie effect that said Ridgeway was directed or or- 
dered by the said W. Carpenter, county judge, to contract with 
plaintiff Washer to fo bind Bullitt county to pay for the cost of the 
whole work on said Pond creek bridge, or to guarantee Jefferson 
county’s proportion of the same, or that said Ridgeway did make 
such a contract. : 
All evidence whatever that was allowed to go to the jury 
98 concerning the paper signed by J. W. Ridgeway & James 
Horine and the paper itself. 
All evidence concerning the paper signed W. T. Washer; Peter 
Baecher, and Jacob Danenhauer, & the paper itself. 
All evidence concerning the notice or letter of W. Carpenter to J. 
W. Ridgeway concerning the stopping of work on said Pond creek 
bridge. 
All evidence concerning the notice to W. T. Washer, dated Dee. 
10, 1878, & signed by W. Carpenter, P. J., B. C., & T. P. Straus, C. | 
A., B. C., or any notice to said Washer to stop said work on said 
bridge. 
All evidence as to any contract not authorized by the defendant’s 
court of claims & not reported to said court and approved or rati- 
fied by it of record. 


| mt 


nmap som 
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Fourth. The court erred in its charge & instructions to the jury 
in the following particulars, to wit: 

All that part of the charge that comments on « recites to 
99 the jury the order of the court of claims of 16th July, 1877. 

To all that part that relates to the authority of W. Car penter, 
county judge, to delegate power to said J. W. Ridgeway, and which 
is in these words, to wit: 

“It is not necessary that he should have read the bid, butif he 
knew what the bid of Washer was, and, substantially knowing it, 
accepted it, then he had the authority, after having accepted it, to 
delegate to Ridgeway the authority to make a contract in pursnance 
of that bid thus accepted. You will observe in this connection that 
om must have accepted the bid and he must have authorized a con- 

ract to have been made pursuant to it, and the authority must have 
ia to bind Bullitt county. If you find, therefore, that the bid 
was accepted by him and that a contract was to be made in pursu- 

ance of the acceptance of the bid, then this contract thus 
100 made by Ridgeway, as originally made, was binding upon 
the county, the defendant here.” 

Now, in regard to the change of the contract, it is necessary that 
the change of the contract should also have been known by Car- 
penter and accepted by lim, assented to be him. He was, in that 
view of the case, the county, having authority to accept or reject 
bids. If that be the case, then the county is liable, under its con- 
tract thus changed, and it isa binding and valid contract between 
plaintiff- and defendant. 

Also in the following parts of said charge and instructions, to wit: 

“ Ridgeway had not the agency, however, which bound the county 
in the acceptance of the work. He was authorized to contract for 
the work, and it may be that he had a general authority from the 
county judge to look after the work.” 

Fifth. The court court erred in the following part of the 

101 charge and instructions to the jury, to wit: That order to 

quit justified Washer in quitting temporarily. Originally 

he was bound to go on and complete the job, and nobody could stop 

him but the person representing the county; but the county did stop 

him, and he had the right to stop temporarily, and if ‘he did not 

choose to go on against his right of action — accrued when he stopped, 
if right of action he had. 

Sixth. The verdict and judgment were erronious in the amount 
of recovery, it being too large, and should not have been for more 
than Bullitt county’s proportion of the cost of the said bridge in 
controversy. 

Seventh. The court erred in matter of law in excluding evidence 
offered by defendant, particularly the complete record of the orders 
of the Bullitt county court concerning the Pond creek bridge mat- 

ter, & in the other evidence “offered by def’t & excluded 
102 from the jury; wherefore def’t prays that the said verdict 
& judg’t be set aside & a new trial granted. 
Respectfully, 
JAS. SPEED & CHARLES CARROLL & 
RODMAN & BROWN, for Defendant. 


BULLITT COUNTY 


VS. W. T. WASHER ET AL. 


Additional Gro. N. Trial Filed. Credit on Judg’t Ent'd. Mo. for N. T. 
Ov’'r'l’d & Time to File Bill Exe’p’s. 


And on another day of said term of our said court, to wit, on 
Tuesday, March 24th, 1885, came the plaintiffs, by Harlan & Will- 
son, their attorneys; came also the defendant, by Rodman & Brown, 
its attorneys. The defendant, by its attorneys, filed additional 
grounds for a new trial herein. The plaintiffs, W.T. Washer, Jacob 
Danenhauer, and Peter Baecker, by Harlan & Willson, attorneys, 
in obedience to the order of the court requiring them so to do, remit 
from the verdict and judgment herein the interest on $3,184.59 from 
January Ist, 1879, to January Ist, 1880, one year’s interest on the 
balance found for plaintiff-, which credits the judgment entered by 
the sum of $191.06, reducing said judgment to the sum of four 

thousand one hundred and eighty dollars and seven cents 
103 ($4,180.07), with interest at six per cent. per annum from 

March 19th, 1885, together with plaintiffs’ costs herein ex- 
pended, to be taxed by the clerk ; and thereupon, this action having 
been duly heard, upon the motion of the defendant for a new trial, 
and the court being sufficiently advised, it is ordered and adjudged 
by the court that said motion for a new trial be, and is hereby, 
overruled. 

It is ordered that the defendant do have one week from date 
within which to prepare bill of exceptions. 

The edditional grounds for new trial above referred to are as fol- 
lows, to wit: 


Additional Gro. N. Trial. 
United States Circuit Court. 
W. T. WASHER vs. BuLtitr Co. 


The defendant, Bullitt County, comes «& files additional grounds 
for new trial; to wit: 
Eighth. The verdict of the jury was for too much interest, being 
for one year too much. 
104 Ninth. The court erred in charging the jury that if they 
found for plaintiff they should give interest. 
| RODMAN & BROWN & SPEED, For Deft. 


Bill of Exceptions Filed. 


And on another day of said term of our said court, to wit, on 
Tuesday, the 5th day of May, 1885, came the defendant, by D. M. 
Rodman, its attorney, and tendered its bill of exceptions herein, 
which is signed and sealed by the court and ordered to be recorded, 
and which is as follows: 
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Bill of Except’s. 
Circuit Court of the United States, District of Kentucky. 
W. 'T. WaAsHER et al. vs. Butiirr Counry. 
se it remembered that on the trial of this action, before the 


Hon. John W. Barr, judge, and a jury duly empannelled and 
sworn in the action on the 16th day of March, 1885, the plain- 


tiffs read in evidence from the transcript of record of the pro- 


ceedings of the Bullitt county and levy court, filed as 
105 anexhibit with defendant’s answer herein, the orders and 

proceedings in said record of the following respective dates, 
to wit: The orders of May 21st, 1877; the orders of June 18th, 1877, 
with the report and amended report filed therewith; the orders and 
proceedings of July 16th, 1877; the two orders of November 19th, 
1877; the orders of January 2lst 1878; the order of February 18th, 
1878; the order of May 20th, 1878, and report filed therewith ; the 
order of June 17th, 1878; the order of October 25th,1878; the order 


of November 18th, 1878. Said orders and proceedings so read to 


the jury are made part of this bill of exceptions and have here- 
tofore been copied in this record on the following pages, to wit: 


Order of May 21st, 1877. See page 56. 

” "eres. 6h6U”lCCE 
Reportof Ridgman,com’r. “ “ 58. 
Amended report of do. oc ee, 

Order of July 16th, 1877. “ “ 62. 
ge lS, 
7? eee hCUmtlUC< CS 
. oe hC Ul PtlCtC(<( MCS 
ol a 
teport of Ridgway,com’r. See page 66. 
106 Order of June 18th, 1878. “ “ 68. 
weed ee 
Order of Nov’r 18th, 1878. See page 69. 


The plaintiff- then offered parole evidence tending to show that in 
pursuance of said orders of July 16th, 1877, and November 19th, 
1877, J. W. Ridgway, the commissioner named in those orders, re- 
ported to W. Carpenter, county judge, named in said orders, plans, 
specifications, and bids for constructing the bridge named in said 
orders, and the amount of each of the bids, and among others, the 
bid of plaintiff Washer, and that said W. Carpenter, county judge, 
received said plans, specifications, and bids and accepted said bid 
of plaintiff Washer; that said Ridgway, commissioner, by direction 
of said Carpenter, county judge, then executed and delivered to 
plaintiff Washer the contract sued on, conforming to said bid, and 
plaintiff signed and delivered to said Ridgway, commissioner, a copy 
thereof, which said Ridgway kept in his possession, and plaintiff 
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Washer and said commissioner Ridgway, said Ridgway act- 
107 ing by direction of said Carpenter, county judge, executed 

and delivered the written change of the contract, which ap- 
pears thereon, and which was by direction of said Ridgway copied 
on the exhibit filed with petition as Washer’s copy thereof, and that 
said Carpenter, county judge, knew and approved of the said con- 
tract and change thereof made. 

Plaintiffs then read in evidence to the jury said contract sued on 
and change thereof and said copy of said contract and change 
thereof kept by said Ridgeway; which contract sued on and change 
thereof is as follows : 

Contract Sued on. 


This contract, made and entered into between the county of Bul- 
litt, in the State of Kentucky, by J. W. Ridgway, com’r, on her be- 
half, of the first part, and W. T. Washer, of Perry county, Ind., of 
the second part, witnesseth : 

That the first party has this day contracted with the second party to 

erect an arched stone bridge across Pond creek at the Brawner 
108 foundation site, which said creek is the dividing line between 

the countyes of Bullitt & Jefferson, said bridge to be built ac- 
cording to the following specifications: The arch with 25 feet span, 
semicircular in form, with radius of 12.6; the sheeting to be on both 
beds, & joints \° be cut according to circle, as shown on plan signed 
by W. T. Washer, which is made part thereof; the foundation to 
be 24 feet wide and 10 feet deep,and to be built six feet high for 
arch to spring on; the wing stones to have a draft round the face 
1 inch wide; headers to be not less than 1.8 long, and stre-chers not 
less than 3 feet; to be all well bounded togather, and headers and 
stretchers so distributed inthe wall as to make a good bond—at least 
1 header to every 10 feet of wall—and so arrainged that the headers 
on the next above will be placed between the twoo headers in the 
course below; all the walls in the wings to batter 1 inch per foot 

in height, the wing wall to be 6 feet wide and carried up to 
109 _~—i the height. of 24 feet, then the parapett wall to commence 

at a line with the top of bridge floor to the height of 3.6, 
with coping cap as shown in said plan. 

The second partey is to keep the fill made as the masonry is being 
built, so that it will become solid between the walls; the mortar to 
be twoo parts clean, sharp sand and one of cement; the courses to 
be all well bedded in mortar; all break joints to be at least one foot 
in length ; the bridge to be good and substantial and the work done 
in a workmanlike manner, to be accepted by the party of the first 
part, by the commissioners aforesaid ; and the second party agrees 
to build said bridge according to the foregoing specifications at the 
following rates, which the first party agrees to give when said work 
is completed and accepted, viz: For masonry, five dollars and 30ce. 
per cubic yard, including cleaning of the ground, &c.; for fill- in 

the embankment, 17? cents per cubic yard ; and the party of 
110 + thesecond part, with Jacob Daunhauer and Peter Backer, 
his surety-, covenants to and with the first party in the penal 


BULLITT COUNTY VS. W. T. WASHER ET AL. 41 


sum of five thousand dollars for any loss or damage the first party 
may sustain by reason of any fault or failure on the part of the 
second party to perform the covenants and contract herein ex- 
pressed. 

It is understood that the county of Jefferson is to pay her pro- 
portionate part for the erection of said bridge, but the first party 
guarantees the payment of the whole work to the second party. 

Witness our hands this 8th day of July, 1878, as commissioners 
of Bullitt Co., Kentucky. : 

J. W. RIDGWAY. 


JAMES HORINE. 


Change of Contract. 


It is agreed that a change shall be made in the above specifica- 
tions as follows, to wit: All reference in the above specification to 
stone-work shall read stone abutments on the same foundation & 

the same kind and character of masonry; the abutmentsshall 
111 be 26 feet high, and a wrought-iron truss bridge on said 
abutments, according to the specifications, plan, & stran sheets 
filed herewith as part hereof, at the price of ten dollars per foot. 
(Signed by) J. W. RIDGWAY. 
W. T. WASHER. 


Troy, Inp., August the 29, 1878. 

I hereby transfer the within contract, together with all mon-ys 
and profit due or to become due on the same,to Jacob Daunhauer 
and Peter Backe, to be held by and belong to them until all notes 
endorsed by them for me are fully paid and satisfied. 


W. T. WASHER. 


Contract & Change Kept by Ridgway. 


The copy of said contract and change thereof kept by said Ridg- 
way is as follows: 

This contract, made and entered into between the county of Bul- 
litt, in the State of Kentucky, by J. M. Ridgway, com’r, on behalf 
of the first party, and W. T. Washer, of Perry county, Indiana, of 
the second part, witnesseth : 

That the first party has this day contraeted with the sec- 
112 ond party to erect an arched bridge across Pond creek at the 

_ Brawner foundation site, which said creek is the dividing line 
between the counties of Bullitt & Jefferson, said bridge to be built 
according to the following specifications : : : 

The arch with 25-feet span, semicircular in form, with radius of 
12.6, the sheeting to be on both beds, and joints to be cut accord- 
ing to circle (as shown on plan signed by W. T. Washer, which is 
made part hereof), the foundation to be 24 feet wide and 10 feet deep, 
& to be built 6 feet high for arch to spring on; the wing stones to 
have a draft round the face 1 inch wide; headers to be not less than 
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1.8 long and streachers not less than 3 feet; to be all well bonded to- 
gether, and headers and streachers so distributed in the wall as to 
make a good bond—at least 1 header to every 10 feet of wall—and so 
arranged that the header on the course next above will be placed 
between the two headers in the course below; all the walls in the 
wings to batter 1 inch per foot in height; the wing walls to 
113 be G feet wide and carried up to the height 24 feet, then the 
parapett wall to commence at a line with the top of bridge 
floor to the height of 3.6, with coping cap as shown on said plan. ain 
The second party is to keep the fill made as the masonry is being 
built, so that it will become solid between the walls; the mortar to be 
two parts clean, sharp sandand one of cement; the courses to be all 
well bedded in mortar; all break joints to be at least one foot in 
length; the bridge to be good and substantial and the work done 
in a workmanlike manner, to be accepted by the party of the first 
part, by her commissioner aforesaid. 
An the second party agrees to build said bridge according to the 
foregoing specifications at the following rates, which the first party 
agrees to give when said work is completed and accepted, viz: 
For masonry, five dollars & 30 cents per cubic yard, including 
cleaning of the ground, &c.; for fill- in the embankment, 17? cents 
per cubic yard. ; 
And the party of the second part, with Jacob Daunhauer 
114 and Peter Backer, his surety-, covenants to and with the first 
party in the penal sum of five thousand dollars for any loss — 
or damage the first party may sustain by reason of any fault or fail- 
ure on the part of the second part- to perform the covenants & con- 
tract herein expressed. 
It is understood that the county of Jefferson is to pay her propor- 
tionate part for the erection of said bridge, but the first party guar- 
antees the payment of the whole work to the second party. 
Witness our hands this 8th day of July, 1878. 


W. T. WASHER. [SEAL.] 
JACOB DAUNHAUER. [seat 
PETER BACKER. [SEAL., 


STATE OF INDIANA, | _. 
ia: ie > 88 
erry County, j 


I, John T. Patrick, clerk of the circuit court within and for the 
county of Perry and State of Indiana, do hereby certify that the 
above and foregoing bond in the sum of five thousand dollars _ -- 
would be sufficient in this county with the foregoing security. 
In witness whereof I have hereunto set my hand and the 
115 seal of said court, at Cannelton, Ind., this 8th day of July, 

A. D. 1878. 
[SEAL. ] JNO. T. PATRICK, Clerk, 
Per C. F. M., Deputy. 


It is agreed that a change shall be made in the above specifica- 
tion as follows, to wit : 


i ead 
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Change on Copy of Contract Kept by Ridgway. 


All reference in the above specifications to stone arches shall read 
stone abutments on the same foundations & the same kind and 
character of masonry; the abutments shall be 26 feet high, & an 
wrought-iron truss bridge on said abutments, according to the speci- 
fications, plan of “ strain sheet” filed herewith as part hereof at the 
price of ten dollars per foot. 

J. W. RIDGWAY. 
W. T. WASHER. 


Bill. of Exeeptions Continued. 


Plaintiffs also offered to introduce parole evidence tending to 
show that Carpenter, county judge, sent to plaintiff- on its date Ex- 
hibit “C,” filed with petition, and atthe same time sent to said 
116 Commissioner Ridgway the letter of the same date, hereinafter 
set forth, and thatsaid Ridgway exhibited that letter to plain- 
tiffs and, in pursuance of its directions, ordered plaintiffs to cease 
work on said bridge, and in obedience to said notice, Exhibit C, and 
said letter to Ridgway, commissioner, and his said orders, plaintiffs 
ceased work upon said bridge. 
And plaintiffs then read in evidence to the jury said Exhibit C 
(which has heretofore been copied in this record, see page 17) and 
said letter to Ridgway ; which letter is as follows, to wit: 


Letter to Ridgeway. 


SHEPHERDSVILLE, 10th December, 1878. 
James W. Ridgway, Esq. 

Dear Sir: After consulting of Judge Muir & others i- becomes 
necessary that the work on the bridge over Pond creek be stopped 
at present,as Bullitt county will have to take steps to have Jefferson 
county to do their part of the work. Bullitt is perfectly willing to 
pay her part for the erection of the bridge, but will not pay for 

Jefferson county’s part. If we should finish the bridge we 
117 ~— could not then perhaps compell Jefferson to pay, but without 

a bridge Jefferson will be compelled to do her part; and, 
with this much work at the present site, | think no set of commis- 
sioners could or would change the site. Judge W. R. Thompson is 
of opinion that we can hold Jefferson on the old Brawner contract ; 
at any rate, we will try it. You will say to Mr. Washer to stop 
work at present and until further notified. Notice will be served on 
Mr. Washer to-day or to-morrow to quit work, & if he works he will 
look to Jefferson for his pay. 


Yours, «ce., W. CARPENTER. 


Bill of Exceptions Continued. 


That defendant at the time objected to the said parole evidence 
going to the jury and each part thereof, and to the reading in 
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evidence said contract and duplicate thereof, and to said Exhibit C 
and said letter; but the court overruled said objections and _ per- 
mitted said evidence to go to the jury; to which action of the court 
in each instance defendant at the time excepted; that at the 

118 conclusion of the evidence defendants moved the court to in- 
struct the jury that plaintiffs could only recover of defendant 

for builcing said bridge Buliitt county’s share, calculated in the 
proportion of her tithables to the sum of the tithables of Jefferson 
and Bullitt counties; that Bullitt county had no power to contract 
for the whole cost of building the bridge nor forany more than said 
proportion thereof; to which plaintiffs objected, and the court re- 
fused to so instruct the jury ; to which defendantat the time excepted. 
And this bill of exceptions is now signed and made a part of the 


record in this action. 
JNO. W. BARR, Judge. 


District OF KENTUCKY : 
I,Sam’] B. Crail, clerk of the cireuit court of the United States 
for the district of Kentucky, at Louisville, do hereby certify that the 
foregoing one hundred and seventeen pages contain a true 
119 and correct transcript of the record and. proceedings had in 
the court in the case mentioned in the caption hereof. 
Witness my hand and seal this 22d day of September, 1885. 
[Seal 6th Circuit Court, Ky. Dis., U.S. of America. ] 
SAM’L B. CRAIL, Clerk, 
By HENRY F. CASSIN, D. C. 
Fee for transcript, $36.50. 


120. UniTep States OF AMERICA, | .. 


District of Kentucky, } 


The President of the United States of America to the judges of the 
circuit court of the United States for the Kentucky district, Greet- 
ing: 

Because in the record and proceedings, and also in the rendition 
of the judgment of a plea which isin the said circuit court, before 
you, between W. ‘IT’. Washer, Jacob Danenhauer, and Peter Baecker, 
plaintiffs, and Bullitt County, defendant, a manifest error hath 
happened, tu the great damage of the said Bullitt County, as by its 
complaint appears, and it being fit that the error, if any there hath 
been, should be duly corrected and full and speedy justice done to 
the party- aforesaid in this behalf, you are hereby commanded, if 
judgment be therein given, that then, under your seal, distinctly and 
openly, you send the records and proceedings aforesaid, with all 
things concerning the same, to the Supreme Court of the United 
States, together with this writ, so that you have the sameat the city 
of Washington on tlie first day of the next October term in the said 
Supreme Court to be then and there held, that, the record and pro- 
ceedings aforesaid being inspected, the said Supreme Court may 
cause further to be done therein to correct that error what of right 


-——_ 


~ 
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and according to the law and custom of the United States should be 
done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, and the seal of said circuit court, 
at Louisville, in said district, this sixth day of October, A. D. 1885, 
and of the Independence of the United States the 110th. 


[Seal 6th Cireuit Court, Ky. Dis., U. 5S. of America.] 


SAM’L B. CRAIL, 
cg G42 
Allowed by— 
JNO. W. BARR. 


121 Know all men by these presents, that we, F. P. Straus, James 

F. Smith, are held and firmly bound unto W. T. Washer, Jacob 
Danenhauer, and Peter Baecker, plaintiffs in the action hereinafter 
named, in the just and full sum of three hundred dollars, $300.00, 
to be paid to the said Washer, Danenhauer, ard Baecker, their ex- 
ecutors, administrators, and assigns; to which payment, well and 
truly to be made, we bind ourselves, our heirs, executors, adminis- 


_ trators, and assigns, jointly & severally, by these presents. 


Sealed with our seals this 7th day of October, 1885. 

Whereas lately at a court, in the circuit court of the United States 
for the 6th circuit and Kentucky district, in a suit depending in said 
court between said Washer, Danenhauer,and Baeckerand The County 
of Bullitt, and judgment was rendered against said County of Bul- 
litt, and said county having obtained a writ of error to the Supreme 
Court of the United. States to reverse the said judgment in the afore- 
said suit, and a citation directing said Washer, Danenhauer, and 
Baecker to be and appear at a Supreme Court of the United States 
to be holden at Washington on the 2nd Monday of October, 

1885: 
122 Now, the above obligation is such that if the said Bullitt 
County shall prosecute said writ of error to effect and answer 
all costs if the said county fail to make its plea good, then this ob- 
ligation to be void; otherwise to remain in full force and effect. 
Fk. P. STRAUS. 
JAMES F. SMITH. 
Sealed and delivered in presence of— 


EK. W. HALL. 
D. M. RODMAN. 


STATE OF KENTUCKY, \ 


Bullitt County, { oct : 

I, E. W. Hall, clerk of the Bullitt county court, in the State of 

Kentucky, certify that F. P. Straus and James F. Smith signed and 

acknowledged the foregoing bond in my presence to be their act and 

deed; and I further certify that said F. P. Straus and James F. 
Smith are good for the amount aamed herein. 
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Witness my hand 
1885. 
E. W. HALL, 
Clerk Bullitt Co. C’t. 
Approved October 8th, 1885. 
JNO. W. BARR, 
Judge U. S. Dist. Court, Ky. Dist. 
125 A true copy. 
Witness my hand and seal this 8th day of October, 1885. 
[Seal 6th Circuit Court, Ky. Dis., U. S. of America. ] 


SAM’L B. CRAIL, Clerk. 


124 Uvirep Srares or AMeRIca, |... 
District of Kentucky, ee 


To W. T. Washer, Jacob Danenhauer, and Peter Baecker, Greeting : 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be held at Washington on the 
12th day of October next, pursuant to a writ of error filed in the 
clerk’s office of the circuit court of the United States for the said 
district of Kentucky, wherein Bullitt County is plaintiff and you are 
defendants in error, to show cause, if any there be, why the judg- 
ment in said writ of error mentioned should not be corrected and 
speedy justice should not be done to the parties in that behalf. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, this — day of October, in the 
year of our Lord 1885, and of our Independence the 110th. 

[seal 6th Circuit Court, Ky. Dis., U.S, of America.] 


JNO. W. BARR, Judge. 


125 [Endorsed:] W. T. Washer et al. vs. Bullitt County. Cita- 
tion. 


Executed October 8th, 1885, by delivering to A. E. Willson, the 
attorney of record of the defendants in error, a true copy of the 
within citation. 

D. M. RODMAN. 

A. E. WILLSON, 

Alt'y for Def’ts in Error. 


D. M. Rodman says that he executed the within citation by de- 
livering to A. E. Willson, the attorney of record of the defendants 
in error, a true copy thereof. 


D. M. RODMAN. 


Subscribed and sworn to before me by D. M. Rodman this 8tb 
day of October, 1885. 
: HENRY F. CASSIN, 
Com’r Cir. C’t U.S, Ky. Dist. 


and seal of office this the 7th day October, 
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126 Assignment of Errors. 


Supreme Court of the United States. October Term, 1885. 


Butuitr Country, Plaintiff in Error, 
against 
W. T. Wasuer, Jacop DANENHAUER, and Peter Baecker, De- 
fendants in Error. 


And now comes the plaintiff in error, The County of Bullitt, by 
James Speed and D. M. Rodman, its counsel, and says that in the 
record and proceedings aforesaid there is manifest error in this, to 
wit: 

First. The court erred in matter of law in its order of March 
9th, 1885, in allowing the defendant- in error to file the second 
amended petition. Record, page 85. 

Second. That the court erred in matter of law in overruling 
the motion for.a new trial made by the plaintiff in error (see 
Record, page 103), and in lieu thereof the said court should have 
sustained said motion, set aside the said verdict, and granted a 
new trial. 

Third. That the said cireuit court erred in matter of law in 
allowing the defendant- in error to read to the jury the alleged con- 

tract sued on (Record, p. 107), duplicate or copy thereof 
127 (Record, p. 111), and the change or alteration appended to 

suid alleged contract (Record, p. 110), to which plaintiff in 
error at the time excepted, and in lieu thereof the said court 
should have excluded said papers and every one of them from the 
jury. 

Fourth. The court erred in matter of law in allowing the paper 
marked Exhibit “C” (Record, p. 17), being letter dated December 
10th, 1878, and signed “ W. Carpenter, P. J., B. C. C.,” and “ F. P. 
Straus, county attorney,” to be read to the jury, to which excep- 
tion was taken at the time, and in lieu thereof said letter should 
have been excluded from the jury. 

Fifth. The court erred in matter of law in allowing the letter from 
W. Carpenter to James W. Ridgeway, dated Shepherdsville, Ky., De- 
cember 10th, 1878 (Record, p. 116), to be read to the jury, to which 
exception was taken at the time, and in lieu thereof said letter 
should have been excluded. 

Sixth. The court erred in allowing the following parole evidence 
to go to the jury, to wit: 

That in pursuance of said orders of July 16th, 1877, and Novem- 
ber 19th, 1877, J. W. Ridgeway, the commissioner named in those 

orders, reported to W. Carpenter, county judge named in 
128 said orders, plans and specifications and bids for construct- 

ing the bridge named in said orders, and the amount of each 
of said bids, and, among others, the bid of plaintiff Washer, and 
that said W. Carpenter, county judge, received said plans, specifica 
tions, and bids, and accepted said bid of said plaintiff Washer; that 
said Ridgeway, commissioner, by the direction of said Carpenter, 


48 BULLITT COUNTY VS. W. T. WASHER ET AL. 


county judge, then executed and delivered to plaintiff Washer the 
contract sued on, conforming to said bid, and plaintiff signed and 
delivered to said Ridgeway, commissioner, a copy thereof, which 
said Ridgeway kept in his possession ; and plaintiff Washer and said 
Ridgeway, said Ridgeway acting by the direction of said W. Carpen- 
ter, county judge, executed and delivered the written change of the con- 
tract which appearsthereon,and which was, by direction of said Ridge- 
way, copied on the exhibit filed with the petition as Washer’s copy 
thereof,and that said Carpenter,county judge, knew and approved of 
the said contract and change thereof made (see Record, pp. 106-7) : to 
each and every part of which exception was taken at the time, and 
in lieu thereof the court should have excluded each and every part 
of said parol evidence. 
129 Seventh. The court erred in matter of law in refusing to 
instruct the jury, as asked by plaintiff in error, in this, to wit, 
the said circuit court refused to instruct the jury that the Bullitt 
county court could only act by its record, & that its record showing 
that it intended and authorized joint action with the Jefferson county 
court there could be no recovery for defendant- in error unless Jeffer- 
son county was also bound for its proportionate share; that defend- 
ant- in error could in any event only recover for building said bridge 
Bullitt county’s share calculated in the proportion of her tithables 
to the sum of the tithables of Jefferson and Bullitt counties, and that 
Bullitt county having already paid more than her proportion the 
jury must find for the defendant, the county, and in lieu thereof said 
circuit court should have instructed the jury as requested, that the 
Bullitt county court had no power to contract except jointly ; that 
its record contemplated joint action only, and that the jury 
130 should have been instructed to find for the county. 

And the said Bullitt County, plaintiff in error, prays that 
the said judgment of the circuit court be reversed and held for 
naught; that the case be remanded with directions to award the 
plaintiff in error a new trial; that it be restored to all things which 
it has lost by reason of said judgment and for all such further relief 
as may seem proper. 

JAMES SPEED & 
D. M. RODMAN, 
Attorney- for Plaintiff in Error. 


Endorsed on cover: Kentucky C. C. U. S. No. 182. Bullitt 
County, plaintiff in error, vs. W. 'T. Washer, Jacob Danenhauer, and 
Peter Baecker. Filed October 16, 1885. 


~ Supreme Court of the United States. 


OCTOBER TERM, 1sSsS. 


—NTo. 1382 


BULLITT COUNTY, - - - - - - - Plaintiff in Error, 


VERSUS 


W. T. WASHER, etal.. - - - - Defendants in Error. 


~ 
IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE Dis. 
TRICT OF KENTUCKY. 
BRIEF FOR PUAINITISF ISS Isy SrRrOoR. BST 
D. M. RODMAN, 
FRANK P. STRAUS, 
OF Counsel, 
D. M. RODMAN, 
~ FAIRLEIGH & STRAUS, 
Counsel, 
JOMn FP. MORTUN u » PRINTERS, LOUISVILLE, Ky. 


Supreme Court of the United States. 


OCTOBER TERM, 1888. 


i i 
Buutuitr County, . .. . . Plaintiff, in Error, \ 
( Brief for 
VERSUS } No. 182. Plaintiff 
in Error. 


W. T. Wasner, ef al. . . . Defendants in Error. 
——— 


In Error to the Circuit Court of the United States for the District 
of Kentucky. 


STATEMENT OF THE CASE. 


Pond Creek is in some part the dividing line between the 
Kentucky counties of Bullitt and Jefferson. The county court 
of the former county deemed it advisable that there should be 
constructed across that stream, at a point where it was the divid- 
ing line between the counties, a highway bridge for the conven- 
ience of the citizens of both counties. The statute laws of Ken- 
tucky concerning the county levy, binding the tax-payers, and 
building bridges, are as follows: 

County Levy (Section 1, article 3, chapter 27, General Stat-— 
utes of Kentucky, title, County Levy): 

“ The county court, except for the county of Jefferson, unless 
composed of a majority of the justices of the peace of said county 
in commission, shall not have power to make appropriation of 
the county revenue or levy, or to make any charge thereon greater 
than fifty dollars for any one object.” 


JURISDICTION OF County Court (Section 1, article 16, chapter 
28, General Statutes of Kentucky) : 


“ County courts have jurisdiction to lay and superintend the 
collection of the county levy, erect and keep in repair necessary 
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public buildings, bridges, and other structures, and superinténd 


the same; regulate and control the fiscal affairs and property of 


the county ; make provision for the maintenance of the poor and 
provide for good condition of the highways in the county ; and 
to execute all of its orders consistent with law and within its 
jurisdiction.” (Page 305.) 


County Court—How Composep (Section 1, article 17, chap- 
ter 28, General Statutes of Kentucky) : 

“The county judge in each county shall hold the county court 
on the days prescribed by law, but at the Court of Claims the 
justices of the peace shall be associated with him and constitute 
the court, a majority of whom shall constitute a quorum for the 
transaction of business, which shall be confined to laying the 
county levy, appropriating money, and transacting other finan- 
cial business of the county.” ” ¥ * 


Section 5, same article : 
“The county court is a court of record.” . (Page 307.) 


Section 9, same article: 

“ The records of the county court show by whom the court is 
holden. When the justices of the peace compose a part of the 
court the records must state the names of those who take their 
seats, and when a member leaves the bench bis absence must be 
noted.” 


Roaps AND PASSWAYS (UNDER WHICH IS INCLUDED BRIDGEs) 
(Section 36, article 1, chapter 94) : 


“ When the county court of any county shall deem it advisable 
to erect a bridge or causeway over any place between that and 
an adjoining county, the court shall appoint a commissioner and 
notify the court of the adjoining county thereof, and request the 


latter to appoint a like commissioner, and it shall be the duty of 


the court so requested to appoint such commissioner. The per- 
sons so appointed shall meet at the place so proposed for erecting 
the bridge or causeway and agree on a plan for the same, and 
contract for the erection thereof ; and each of said county courts 
shall levy the costs of such work on its county in proportion to 
the number of tithables in each county.” 


Following this statutory provision the County Court of Bullitt 
County, composed in the first instance of the county judge alone, 


appointed James W. Ridgway « commissioner for the purpose of 


ao NR 
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conferring with a like commissioner to be appointed by the 
county of Jefferson. | 

The two commissioners, for some reasons immaterial to this 
record, failed to agree, and thereafter Ridgway, pretending to act 
as the commissioner of Bullitt County, made a contract with 
W. T. Washer, the defendant in error, to construct the proposed 
bridge. The contract was in form inter partes—between the 
county of Bullitt by Ridgway, commissioner on the one part, 
and W. T. Washer on the other. The county of Jefferson was 
in nowise a party or'privy to it. The contract stipulated that 
Washer should construct the bridge at a stated point, according 
to certain plans and specifications, and that he should receive 
therefor a specified compensation for the various items of work 
to be performed, to be paid by Bullitt County. The contract 
thus formerly drawn between the county of Bullitt, by commis- 
sioner, on the one part, and Washer on the other, in terms con- 
tracting the whole liability for the costs of the bridge on the 
county of Bullitt, concluded with this stipulation : 


‘‘It is understood that the county of Jefferson is to pay her 
proportionate part for the erection of said bridge, but the first 
party guarantee the payment of the whole work to the second 
party.” 


After this writing was made, as above stated, Washer pre- 
pared to build the bridge, and placed at the point of its location 
a quantity of material for its construction, and actually performed 
some work of construction. Before the bridge was completed, 
however, a notice signed by the county judge and county attor- 
ney of Bullitt County was served on Washer, directing him to 
quit work on the bridge, and stating that Bullitt County would 
not be responsible for any work done after the service of the no- 
tice. The notice stated that this step was taken for the purpose 
of compelling Jefferson County to bear its proportion of the cost 
of the bridge. After receiving this notice Washer abandoned 
the work, and this action was brought in the Cireuit Court of the 
United States for the District of Kentucky, by Washer and his 
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assignees, Danenhauer and Baecker, against Bullitt County. The 
petition and amended petition set out the alleged contract of 
Bullitt County made by its commissioner, and the orders of the 
county court, by which they allege the commissioner was au- 
thorized to act. The notice given to quit work is stated as a 
breach of the contract, and damages are claimed to the amount 
of work and labor done and materials furnished. 

A demurrer was sustained by the circuit court to the petition 
and amended petition on the ground that it is beyond the power 
of one county to contract for building a bridge over the 
dividing line between it and an adjoining county. From that 
judgment the plaintiffs prosecuted a writ of error, and the judg- 
ment of the circuit court was reversed, and the case remanded 
with directions to overrule the demurrer. (Washer, et al. v. Bul- 
litt County, 110 U. 8. 548.) 

Upon the return of the case to the cireuit court Bullitt 
County answered. The issues presented by the answers, so far 
as they need be here recited, are these: (a) The contract sued on 
was not the contract of Bullitt County. (6) The commissioner 
who made the contract had no authority to act for or bind the 
county in that behalf. (¢) The commissioner was not appointed 
for the purpose of making a contract to build the bridge, but for 
the purpose of “ viewing routes across Pond Creek, and a site 
for a bridge to be erected between Bullitt and Jefferson counties, 
and to confer with a commissioner to be appointed from Jefferson 
County . . . and to report to court.” (d) That all the or- 
ders of the Bullitt County Court contemplated joint action on 
the part of Bullitt and Jefferson counties, and that, upon the rep- 
resentation of plaintiffs that they had performed work on and 
furnished materials for the bridge of greater value than $3,000, 
the county, at their instance, paid them $1,800, which was ac- 
cepted in full of the share of Bullitt County in the entire cost of 
the construction of the bridge, and upon the agreement that the 
plaintiffs would look to Jefferson County for the remainder of 
the cost. (e) A denial that Bullitt County had prevented the 
completion of the work, or notified the plaintiffs to cease work 
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on the bridge. (f) A counter-claim seeking judgment over 
against the plaintiffs for the amount paid them by the county, 
upon the allegations that the work done was unskillfully done, 
and that the work was not completed, but the work abandoned 
by the plaintiffs. 

After the filing of this answer, which exhibited a complete 
copy of the record of the county court concerning the Pond 
Creek bridge matter, the defendant in error offered a second 
amended petition (page 85, Record), showing that the alleged con- 
tract relied upon was still in the hands of the alleged com- 
missioner, Ridgway. 

The county. objected to the filing of the second amended peti- 
tion upon the ground that it changed the cause of action from an 
alleged contract authorized by the record of the county court to 
one not so authorized, that it was made by persons who were by 
the record shown to be functi officio, and that the attempt to charge 
the county with this debt was to be made out of circumstances and 
matters entirely dehors the records of the county court. The 
court allowed this to be filed over the county’s objection. A 
trial of the issues found by the pleadings resulted, under the rul- 
ings of the circuit court, in a verdict for the plaintiffs for the 
full amount claimed, and judgment rendered accordingly. 

A motion for a new trial was made by the defendant and 
overruled by the court. 

Upon the trial the plaintiff offered in evidence the contract 
made by Ridgway as commissioner, and also all the orders of the 
Bullitt County Court with reference to the bridge and its con- 
struction. The county objected to the introduction of the con- 
tract in evidence, and thus arose the question whether the com- 
missioner was, by the orders of the county court, authorized to 
make the contract. The court permitted the contract to be read 
and the county excepted. 

The plaintiffs offered in evidence a notice signed by the 
county judge and attorney directing Washer to quit work, and 
also a letter written by the county judge to the commissioner, 
Ridgway, in respect of the notice to quit work which was exhibited 
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by Ridgway to Washer, and to the introduction of these papers 
the county objected because they were incompetent for any pur- 
pose, and because there was nothing showing that they were 
authorized by the county court of Bullitt county. Against the 
objection of the county, the court permitted them to be given to 
the jury. In this wise arose the questions, (1) Whether the 
papers offered in evidence amounted to a renunciation of the 
contract on the part of the county, and (2) whether they were 
authorized by the county court and binding on the county. 

The court permitted the plaintiff to introduce, against the 
the objection of the county, certain parole evidence tending to 
show that W. Carpenter, county judge, accepted the bid of 
Washer, and directed Ridgway as commissioner to execute a 
contract with Washer on behalf of the county, binding the 
county to pay the entire cost of the bridge, and thus was pre- 
sented the questions, (1) Whether any evidence was competent to 
show a contract by the county, beyond the orders of the county 
court entered of record. (2) Whether W. Carpenter, county 
judge, was authorized to contract on behalf of the county, and, 
if so, whether he had the power to delegate the authority to 
Ridgway. (5) Whether W. Carpenter, county judge, by his 
acts in that behalf made an oral contract on the part of the 
county, and, if so, whether such oral contract was admissible 
in evidence. 

At the conclusion of the evidence the county asked the court 
to instruct the jury that the plaintiffs could only recover 
Bullitt County’s share of the cost of building the bridge, reck- 


oned in proportion of its tithables to the sum of the tithables of 


both Jefferson and Bullitt counties. The court refused to give 


this instruction, and in this wise was presented the question of 
the construction of the contract. The county contending that if 


the contract was the contract of the county, it bound the county 
by its terms only to the payment of its lawful proportion of the 
cost of the bridge, and that so much of the contract as was a 
guarantee of the liability of Jefferson County was not authorized 
to be made by the commissioner, or, if authorized, it was a con- 
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tract beyond the power of Bullitt County to make, and so was 


void. 
SPECIFICATION OF ERRORS. 


An assignment of errors was filed, which appears at the end 
of the printed record, and the errors relied on in this argument 
are therein sufficiently stated. ° 


PoINTS AND AUTHORITIES. 


1. The jurisdiction of county courts in Kentucky. (Section 
1, article 3, chapter 27, General Statutes of Kentucky, title, 
County Levy ; Section 1, article 16, chapter 28, General Statutes.) 

2. County court, how composed. (Section 1, article 17, chap- 
ter 28, General Statutes of Kentucky.) County court a court of 
record. (Section 9, same article.) | 

3. Roads and pass-ways, which includes bridges. (Section 
36, article 1, chapter 94, General Statutes of Kentucky.) 

4. The jurisdiction of a county court of a Kentucky county 
as to building a bridge over a stream between two counties is so 
exactly defined, and the mode and manner of its exercise so pre- 
cisely regulated by the Kentucky Statutes that they form a com- 
plete law upon the subject, and repeal all common-law rules or 
construction upon that subject. (Broaddus v. Broaddus, 10 Bush, 
299, section 1, act of the General Assembly of the Common- 
wealth of Kentucky, entitled an Act to adopt the General Stat- 
utes.) Approved April 22, 1878. 

5. A statutory provision must be strictly construed. (Vertrees 
v. Smith, 10 Peters, 161; Williams v. Peyton’s executors, 4 
Wheaton, 77; Sead’s executors v. Course, 4 Cranch, 403.) 

6. A county court in Kentucky can only speak by its record. 
(Section 5, article 17, chapter 28, General Statutes. Fletcher v. 
Leight, 4 Bush, 306.) ’ 

7. When defendant in error filed the second amended petition 
it appeared that the alleged contract was then in pais in the hands 
of a defunct commissioner, and ratification of record should have 


been alleged. 
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8. No written or record authoritee to guarantee Jefferson 
County’s part being alleged to have been given the alleged Bul- 
litt County commissioner, the authority must be presumed to 
have been verbal only. (Bradley v. Lamb, Hardin’s Rep. 527 ; 
Smith v. Fox, 15 Ben Mon. 443; Hocker v. Gentry, 3 Met. 474; 
Byasse v. Reese, 4 Met. 373.) 

9. These Kentucky statutes concerning bridges have been 
construed by the Kentucky Court of Last Resort to mean that 
where joint action was contemplated by the record, neither county 
could be bound unless both were. (Nelson County v. Washing- 
ton County, 14 Ben Monroe, 92; Garrard County Court v. 
Boyle County Court, 10 Bush, 208.) 

10. And that express statutory authority is required to au- 
thorize a county court to bind the tax-payers. (Bowling Green, 
etc., Railroad Company v. Warren County, 10 Bush,.718; Camp- 
bell County Court v. Taylor, 8 Bush, 206; Dillon on Municipal 
Corporations, section 104; Pennsylvania R. R. Company v. St. 
L. ete. R. R. Co., 118 U. S. 290; Wells v. Supervisors, 102 U.S. 
625; Marsh v. Fulton Co., 10 Wallace, 676; Mayor v. Ray, 
19 Wall. 475.) 

11. When a mode of making a contract has been pointed out 
by the legislature, that mode is restrictive. (McCracken v. San 
Francisco, 16 Cal. 591; cited with approval in Marsh v. Fulton 
Co., supra.) 

12. The county court having directed joint action and a 
report from its commissioner, no other mode could be followed. 
(McCracken v. San Francisco, ibid.) | 

13. When the adoption of any particular form or mode is 
necessary in the first instance to confer authority, there can be 
no valid ratification except in the same manner. (MeCracken 
v. San Francisco, 16 Cal. 642; Pratt v. Town of Scranton, 15 
Vt. 147; Chamberlain v. Inhabitants of Dover, 13 Maine, 466.) 

14. Defendant 4n error can not claim to be innocent in the 
matter. He was not bound to contract in such a manner. 

(Marsh v. Fulton Co., 10 Wall. 682.) 
15. The authority of the county court and its records were 


es 
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open to Washer’s examination, and he must have judged for 
himself as to the power of the corporation to be bound by a 
contract. (Salt Lake City v. Hollister, 118 U.S. 263.) 

16. There is a broad distinction between quasi corporations 
of a municipal character and those for profit. In the former, 
those contracting with them must judge for themselves as to their 
power to enter into a proposed contract. (Salt Lake City v. 
Hollister, 118 U. S. 263; Hitchcock v. Galveston, 96 U. 8, 341; 
Police Jury v. Britton, 15 Wall. 571.) 

17. Authority to a county judge by name to accept a bid will 
not authorize him to authorize a defunct commissioner to make 
a contract never authorized by the county court. Delegated 
authority can not be delegated. (Dillon on Municipal Corp., 
sections 60, 567, 618, 649, and notes.) 

18. Even though Ridgway, by Carpenter’s direction, could 
have bound Bullitt County for its own part, it does not follow 
that he could do so for Jefferson County’s part. (The Floyd 
Acceptances, 7 Wall. 666.) 

19. This whole trouble arose from the irregular and unau- 
thorized manner in which Washer, the alleged contractor, pro- 
ceeded; and for it the county is in nowise responsible, either 
legally or morally. There never was any joint contract, and 
when the county judge found the defunct commissioner and the 
contractor proceeding, his notice to stop was no ratification or 
recognition of a contract containing the extraordinary guarantee. 
The county judge could not have ratified this except by express 
record authority from the county court. (Marsh v. Fulton 
County, 10 Wall. 676; McCracken v. San Francisco, 16 Cal. 
591.) 

20. There could be no ratification except by record, and, with 
full ‘knowledge that Ridgway had, by verbal direction from 
Carpenter, assumed to contract for both counties. (Owings v. 
Hall, 9 Peters, 629; Fletcher v. Dyrast, 9 B. Mon. 415; Dun- 
lap’s Paley’s Agency, 171, note q.) 

21. The levy orders of July 16, 1877, and November 18, 
1878, by the county court were not a ratification of this guaran- 
2 
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tee clause. One was made nearly a year before the date of the 
contract, and every thing in the record must be presumed to re- 
fer to the action, and the only one which Ridgway and Horine 


were authorized to take by the order of February 18, 1878° 


(Record page 65), which was to meet and confer. 

22. It is conclusive that every thing in the record must refer 
to contemplated joint action by the counties by Ridgway and 
Horine under the appointment of February 18, 1878, and that 
all parties understood this, otherwise Washer would have taken 
his contract with Carpenter instead of Ridgway and Horine. 

23. The orders of court paying the contractors money must 
be presumed to refer to the contract by the counties jointly au- 
thorized by the record to be made, and not to the unauthorized 
clause to guarantee Jefferson County’s part, and unless the county 
court knew of that extraordinary document in Ridgway’s hands 
and fully understood it there was no ratification. (Owings v. 
Hall, 9 Peters, 629; Fletcher v. Dyrast, 9 B. Monroe, 415; Dun- 
lap’s Paley’s Agency, 171, note q.) 

24. The parol evidence as to the production of “ W. Carpen- 
ter’s”’ letter being read by Ridgway to Washer, and Ridgway’s 
order to Washer to stop was error, in any event, for three rea- 
sons: (1) Carpenter not only had no authority to ratify this unau- 
thorized guarantee (section 1, article 3, chapter 27, General 
Statutes, Ky.), (2) but his language in his letter shows he did 
not know of it, but that he was expressly disavowing any such 
idea. He says “* Bullitt County will not pay Jefferson’s part.” 
(3) If there had been a valid contract made, no notice from Car- 
penter, Ridgway, or any one but the county court, could have 
given Washer an excuse to abandon his work. 

25. There is no hardship here unless it be upon Bullitt 
County, which has lost its money and received nothing in return. 
The sum of $1,800 which Washer received was far more than 
her share if the lawful procedure had been followed. Bullitt 
County is small in territory and sparse in population as com- 
pared to Jefferson, the difference being five to one, and it is pre- 
posterous and unjust to make her pay $4,372.13 in addition to the 
$1,800 already paid. 
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26. By the irregular and unauthorized proceeding of Washer, 
Ridgway, and Horine the tax-payers of Bullitt County lost 
$1,800 in money and got no bridge. No fault can be imputed to 
them or their authorized representatives. If Washer had gone 
on and completed the work he might have in equity held Bullitt 
County for her share, but without authority or good cause he 
abandoned the work and the tax-payers get nothing, and they 


should have their money returned. 


ARGUMENT. 


It may, at the outset, be suggested that the opinion of this 
court on the former writ of error decided only the single point, 
that it was not ultra vires of Bullitt County to oblige itself to pay 
the entire cost of building a bridge across the dividing line be- 
tween it and Jefferson County. The question arose upon a de- 
murrer to the petition, and, as stated by the court in the opinion: 


“The only controversy between the parties is whether Bullitt 
County had authority to make the contract sued on, by which it 
undertook, at its own cost, to build across a boundary stream a 
bridge, one end of which was. within the territory of another 
county.” (Washer v. Bullitt County, 110 U.S. 562.) 


No other meritorious question was presented or decided, and 
it will, therefore, be regarded that no other question is coneluded 


by the opinion of this court on the former writ of error. 


It must now be conceded, for the purposes of this case, that 
Bullitt County had the power, as a municipal corporation, to 
build the bridge in question, and to tax its citizens for the pay- 
ment of the costs of building it. The county, therefore, had the 
power to contract for building the bridge. 

Primarily, the question comes, whether the contract on which 
the plaintiffs’ case is based was the contract of the county? This 
question involves two further questions: (1) How, as mat- 
ter of law, may a county contract? (2) Whether, as a matter of 
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fact, the contract under consideration was made by the county in 
the mode provided by law ? 

It is the settled law of Kentucky that a county can contract 
only through and by the county court, composed of the county 
judge and a majority of the justices of the peace of the county. 


The county judge alone has no power to contract on behalf of 


the county, nor has he in conjunction with any number of justices 
of the peace of the county less than a majority of them any such 
power. (Harrison County Court v. Smith, 15 B. Mon. 166; B. G. 
& M. R. R. Co. v. Warren County Court, 10 Bush, 717.) 

It is also the well-settled law of Kentucky that the county 
court, being a court of record, can act only by its record, and a 
contractual liability can not be fixed against a county except as 
it is shown to exist from the records of the properly constituted 
county court. 

The General Statutes, chapter 28, article 17, section 5, pro- 
vides: “The county court is a court of record.” (Mercer and 
Garrard Counties v. Navigation Co., 8 Bush, 300; Fletcher v. 
Leight, 4 Bush, 307.) 

It is contended on the part of the county that the contract for 
building the bridge was not, as :natter of fact, made or author- 
ized by the county court composed of the county judge and a 
majority of the justices of the peace of the county, and that 
there is no record of the county court, so constituted, showing 
that the contract was made or authorized to be made. 

Unless the plaintiffs in their petition and amended petition 
specifically stated orders of record made by the properly consti- 
tuted county court making the contract sued on, or authorizing it 
to be made, they exhibited no cause of action against the county. 

But inasmuch as all the orders of the county court with ref- 
erence to the matter were offered in evidence, the question 
whether they were properly pleaded may be waived in order at 
once to reach the real question, whether the contract was made 
or authorized to be made on behalf of the county. 

The first order of the county court with reference to the bridge 
in question was entered at the May term, 1877, and is as follows : 
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“Present: Honorable W. Carpenter, Judge. 

“Tt is ordered that James W. Ridgway be and he is hereb 
appointed a commissioner for the purpose of viewing Pond Creek 
and selecting a site for the erection of a bridge across said creek, 
and he is directed to meet and confer with the commissioner ap- 
pointed by the Jefferson County Court for the same purpose, and 
they will view the site proposed at Steele’s Ford, and may view 
other sites, and report in favor of that which will be the least 
expensive, having due regard to the convenience of the traveling 
public, and they will make report to court.” (Printed Record, 
page 20.) 


This order gave the commissioner no power to contract for 
building the bridge, and, moreover, it was made by the county 
judge alone, and therefore could not confer upon him the au- 
thority to contract on behalf of the county. 

Under this order the commissioner reported to court on the 
18th of June, 1887. 

The report stated that he had “ met and conferred with the 
commissioners of Jefferson County, who have declined to take 
any action until the action in said matter by the Bullitt Levy 
Court.” 

The commissioners further reported in favor of “ the Braw- 
ner site,” and stated that the bridge could be built at that point 
at a cost of $2,500. (Printed Record, pp. 21, 22. 

This report of the commissioner was made to a county court 
composed of the county judge and a majority of the justices, 
and the order entered upon filing the report was as follows: 


“This day came J. W. Ridgway, commissioner herein, and 
filed his report, which is confirmed as to the necessity of erect- 
ing the bridge; and the Brawner foundation site, where the 
abutments are now situated, is adopted as the cheapest and most 
available site for erecting said bridge. It is further ordered 
that James W. Ridgway be and he is hereby appointed a com- 
missioner to confer with a like commissioner, to be appointed by 
the Jefferson County Court, upon plans and specifications for said 
bridge, and the probable cost of same. They are authorized to 
ascertain by any means they may see proper the least amount 
that will erect said bridge, and make report to this court at the 
next term thereof.” (Printed Record, p. 21.) 
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While it is true that this order was entered by the county 
court composed of the county judge and a majority of the jus- 
tices, it is evident that it gave the commissioner no authority to 
contract. 

The next order entered in the proceeding was on the 16th of 
July, 1877, and was made by a court composed of the county 
judge and a majority of the justices. It is as follows : 


“It is ordered that six hundred dollars be appropriated, to be 
paid out of the county levy of Bullitt County, for the purpose 
of erecting a bridge across Pond Creek at the Brawner founda- 
tion site, to be levied at the November court of claims, 1877; and 
J. W. Ridgway, the commissioner herein, is directed to report 
plans and specifications for erecting said bridge, and also to re- 
port any bids that may be offered, and the amount of each bid, 
if any are made. W. Carpenter, county judge, is authorized to 
receive bids, and accept or reject the same as he may think proper, 
looking to the interest of Bullitt and Jefferson counties in the 
matter.” (Printed Record, pp. 22, 23.) 


This order conferred no power upon Ridgway to contract. It 
authorized him only to report bids. The authority given to W. 
Carpenter, county judge, to receive bids, and to accept or reject 
them as he might think proper, was tantamount, as may be con- 
ceded, to an authority fo him to contract. It is to be recollected 
that the contract was not made by Carpenter, county judge, but 
by Ridgway, commissioner. After the order of July 16th there 
was no order entered in the proceeding until November 19, 1877. 
The order of the latter date was entered by a court composed of 


the county judge alone. It is as follows: 


“Tt is ordered that James W. Ridgway be appointed com- 
missioner on behalf of Bullitt County to contract for the build- 
ing of a bridge across said creek at the place heretofore selected 
as a site, and he will report to court on the matter.” (Printed 


Record, p. 23.) 


This order, in terms, conferred upon the commissioner, Ridg- 
way, the power to contract for building the bridge on behalf of 
the county, but it could not be available for that purpose, be- 
cause it was made by the county judge alone, and he had no 
power to bind the county in that respect. 
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The orders above recited are all the orders entered in any way 
connected with the power of the commissioner, Ridgway, to 
make the contract filed with the petition. It is evident, there- 
fore, that the commissioner in the first instance had no power to 
execute the contract on behalf of the county, and that the con- 
tract was void unless it was afterward ratified by the county. 

The county having the power to contract only by an order of 
the county court, composed of the county judge and a majority 
of the justices of the peace of the county, it must be conceded 
that it could ratify a contract in no other way than by an 
order of record made by such a court. On the 18th of Novem- 
ber, 1878, the following order was entered by the county court, 


composed of the county judge and a majority of the justices: 


“Tt is ordered that a tax of five per cent upon each one 
hundred dollars’ worth of taxable property of Bullitt County be 
levied for the purpose of paying for the erection of a bridge 
across Pond Creek, to be collected by the sheriff of Bullitt 
County as other revenue tax is collected, the amount of property 
to be ascertained from the assessors book to be returned for the 
year 1879, and said tax to be collected for said year. 

‘‘Tt is ordered that Jacob Danenhauer and Peter Baecker, 
assignees of W. T. Washer, contractor to build a bridge across 
Pond Creek, be allowed the sum of twelve hundred dollars 
($1,200), to be paid out of the five per cent levy this day made.” 
(Printed Record, pp. 25, 26.) 


This is the first and only order in which the name of Washer 
or of Danenhauer and Buecker appear, and the first and only one 
in which an intimation is contained that a contract to build the 
bridge had been made. It is to be observed that the alleged 
contract had not at that time, or at any time for the matter of 
that, been reported to court. ‘There is no note of record any- 
where at any time of the fact that the contract had been made 
by Ridgway, commissioner. The contract was never filed in the 
county court, but the fact presses itself that the order of court 
imports upon its face some knowledge of an existing contract. 
That is true, and, so far as it is true, we are unable to contend 
that it did not amount toa ratification to the extent of such 
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knowledge. Taking all of the orders of court together, from 
the very first to the very last, the continuous and uninterrupted 
purpose appears that Bullitt County should act only in conjune- 
tion with Jefferson County, and that each county should be re- 
sponsible for the cost of the bridge in the proportion and to the 
extent fixed by law. The proceeding to build the bridge began 
under the provisions of the statute law in respect of the liability 
of the two counties. That any contract was made binding Bul- 
litt County for the whole cost of the bridge, or that the court 
had knowledge of any such contract, is entirely inconsistent with 
the record. The records of the county court everywhere show 
that the liability of Bullitt County for its proportionate part of 
the cost was recognized and contemplated. That Bullitt County 
was to be responsible for the proportionate part of Jefferson 
County is nowhere suggested. In the face of all this the naked 
appropriation of a sum of money to a person styled contractor 
certainly can not be distorted into a ratification of a contract 
whereby Bullitt County is not only bound for its proportionate 
part of the cost, but also the proportionate part of Jefferson 
County. Until this order of appropriation was made, Bullitt 
County was absolutely not bound upon the contract at all. The 
contract was, as to the county, simply void. It was, in effect, a 
contract to pay the proportionate part of Bullitt County in the 
cost of the bridge and to guarantee Jefferson County’s part. 
Certainly the payment was made only upon the direct liability 
of Bullitt County for its proportionate part, and could only 
operate to ratify the contract to the extent that it bound Bullitt 
County to pay its proportionate part. 
In this view of the case the county asked the court below to 
instruct the jury: 
“That plaintiffs could only recover of defendant for building 

said bridge Bullitt County’s share, calculated in proportion of her 


tithables to the sum of the tithables of Jefferson and Bullitt 
counties.” (Printed Record, p. 44.) 


This instruction the court refused to give. 
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If the contract, in its entirety, can be held to have been rat- 
ified by the order of the county court appropriating a sum of 
money to a person designated as contractor, then so much of the 
contract as guaranteed the payment by Jefferson County of. its 
proportionate part of the cost of the bridge was ultra vires and 
void. 

It must be clear that the contract taken as a whole is prop- 
erly construed as a contract on the part of Bullitt County to 
pay its proportionate part of the cost of the bridge, and a guar- 
antee that Jefferson County should pay its proportionate part. 

The contract, excluding the last clause, is in terms an agree- 
ment upon the part of Bullitt County to pay the whole cost, but 
the last clause of the contract expressly provides that Jefferson 


County shall pay its proportionate part, in these terms: 


“Tt is understood that the county of Jefferson is to pay her 
proportionate part for the erection of said bridge, but the first 
party guarantees the payment of the whole work to the second 
party.” (Printed Kecord, p. 5.) 


The effect of the contract, then, is that Bullitt County under- 
took directly to pay its part of the cost only, and to guarantee 
that Jefferson County should pay its part. This contract of guar- 
anty was ultra vires of the county and void, for while the county, 
as held by this court on the former writ of error, had the power 
to contract for building the bridge entirely, it certainly did not 
have the power to guarantee that another county would do any 
thing in respect of it. 

It is a general rule that private corporations, without express 
statutory authority, can not enter into contracts as guarantors or 
sureties for the debt, default, or miscarriage of another. (Penn- 
sylvania R. R. Co. v. St. L., ete. R. R. Co., 118 U.S. 290, and 
authorities there cited.) 

This rule being true as to mere private corporations, for much 
stronger reasons is it also true of municipal corporations. 
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The order of the properly constituted court of July 16, 1877, 


above recited, contained the following authorization : 


“W. Carpenter, county judge, is authorized to receive bids, 
and accept or reject same as he may think proper, looking to the 
interest of Jefferson and Bullitt counties in the matter.” (Printed 
Record, p. 23.) 


The court below held that W. Carpenter, county judge, under 
this order had the power to contract for the county, and that he 
could delegate that power to another; or else that it was competent 
in support of the plaintiff’s alleged cause of action to show that W. 
Carpenter, county judge, made an oral contract with Washer to 
build the bridge. 

In order to show that Ridgway, commissioner, made the con- 
tract by virtue of authority delegated to him by W. Carpenter, 


county judge, 


“The plaintiff offered parole evidence tending to show that, 
in pursuance of said orders of July 16, 1877, and November 
19, 1877, J. W. Ridgway, the: commissioner named in those 
orders, reported to W. Carpenter, county judge, named in said 
orders, plans, specifications, and bids for constructing the bridge 
named in said orders, and the amount of each of the bids, 
and among others the bid of the plaintiff, Washer, and that 
said W. Carpenter, county judge, received said plans, speci- 
fications, and bids, and accepted said bid of plaintiff, Washer ; 
that said Ridgway, commissioner, by direction of said Carpenter, 
county judge, then executed and delivered to plaintiff, Washer, 
the contract sued on, conforming to said bid, and plaintiff signed 
and delivered to said Ridgway, commissioner, a copy thereof, 
which said Ridgway kept in his possession.” (Bill of execep- 
tions, printed Record, p. 39.) 


It is at once clear, upon mere suggestion, that whatever power 
was given to W. Carpenter, county judge, in the order of July 
17, 1877, must be exercised by him alone, and that it could not 
be delegated to another person. Besides the notion of the power 
of delegation, the only other idea upon which this parole evi- 
dence was competent is that it was permissible to the plaintiffs 
in support of their cause of action to show that W. Carpenter, 
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county judge, made the contract orally with Washer. It is to 
be recollected that the action was upon a contract in writing exe- 
cuted by Ridgway, commissioner. It certainly would be a fatal 
variance to show in evidence a contract not in writing, but in 
parole, and not made by Ridgway, commissioner, but by W. 
Carpenter, county judge. But beyond all this, if it were compe- 
tent to prove an oral agreement, then so much of the oral agree- 
ment as bound Bullitt County for the debt, default, or misear- 
riage of Jefferson County was within the statute of frauds, and 
so unenforeible. From this point of view the court should have 
given the instruction asked by the county to the effect that it 
was only responsible for its proportionate share of the costs of 


the bridge. 


If it can be determined that the contract was the contract of 
the county, made entirely within its lawful powers and by the 
lawfully constituted authority, and so binding upon the county, 
yet the plaintiffs in this action neither in their pleadings nor in 
their evidence exhibited a cause of action against the county. 

The possible causes of action to the plaintiffs were two: 

1. An action upon the contract for the amount agreed to be 
paid, and the condition precedent to this action was the comple- 
tion of the work in accordance to the contract. 

2. An action for damages caused by the renunciation of the 
contract by the county. 

There can be but two rational constructions of the contract 
as to when the cost of building was to be paid by the county : 
one, that the whole cost of the bridge was to be paid on its com- 
pletion, the other that each item of work was to be paid for re- 
spectively as each was completed, that is, the masonry was to be 
paid for when completed, and so as to the excavation, fills, ete. 

So much of the contract as is material to its proper construc- 
tion is as follows: 

“ That the first party has this day contracted with the second 
party to erect an arched stone bridge across Pond Creek at the 
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Brawner foundation site, which said creek is the dividing line be- 
tween the counties of Bullitt and Jefferson: said bridge to be 
built according to the following specifications : 
The bridge to be good and subs tantial, and the work done ina 
workmanlike manner, to be accepted by the party of the: first 
part by her commissioners aforesaid ; and the second party agrees 
to build said bridge according to the foregoing specifications, at 
the following rates, which the first party agrees to give when 
said work is completed and accepted, viz: 

“For masonry, five dollars and thirty cents per cubie yard, 
including cleaning off the ground ete.; for fill in the embank- 
ment, seventeen and three fourths cents per cubic yard.” 


The contract was changed by writing indorsed on it as follows: 


‘ All reference in above specifications to stone work shall read 
stone abutments on the same foundation, and the same kind and 
character of masonry; the abutments shall be twenty-six feet 
high, and a wrought-iron truss bridge on said abutments accord- 
ing to specifications,” ete. (Printed Reeord, pp. 5, 6.) 


It would seem to be clear that the agreement to pay “ when 
said work is completed and accepted” was an agreement to pay 
when the bridge was completed and accepted, because the build- 
ing of the bridge was the work contracted for, and the statement 
of the particular items of work necessary in its construction 
was made solely for the purpose of fixing a basis for the determi- 
nation of the ultimate costs of the bridge upon its completion, 
and the amount then to be paid. The cost of the bridge in the 
outset could not be determined, except as it was determined how 
much of each kind of work would be required to complete it, 
and, unless these facts were conveniently determinable in ad- 
rance, it was expedient to fix a basis by stipulating that a certain 
rate should be paid for each kind of work. Such evidently was 
the purpose of the contract. 

But at all events the most that can be contended for on the 
part of the plaintiffs below is, that the contract was to pay for 
each item of work at the time each item was completed. 

The petition neither alleges that the bridge itself was com- 
pleted, nor that any item of work was completed, so that there 


was no cause of action stated upon the contract. 
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It remains then to be determined whether there was pleaded 
and proved a renunciation of the contract by the county, so that 
the contractor had a cause of action by reason thereof for dama- 
ges. It is evident from the pleadings that the plaintiffs below 
put their case upon this ground. No question as to the quantum 
of damages seems to have been raised in the reeord by the county. 
The question is simply, was there a renunciation of the contract 
by the county at all? 

. The plaintiffs below alleged and proved that they abandoned 
the work because the following notice was served on the econ- 
tractor: 

“Mr. W. T. Washer: You are hereby notified that Bullitt 
County will not be responsible or pay for any work that you may 
do on the Pond Creek bridge after the service of this notice. 
You are therefore notified to stop all work on said bridge im- 
mediately. This step is taken advisedly with a view of compell- 
ing Jefferson County to do her part in building said bridge. 
All work must be immediately stopped, or proper proceedings 
will be instituted to stop same. 

** December 10, 1878. W. Carpenter, FP. J. B. C. C. 

Fe STRAUS, County Attorney. ” 


It is not alleged or pretended that this notice was authorized 
to be given by any order of the county court. It is not alleged 
or pretended that there was any order of the county court re- 
nouncing the contract, or directing the contractor to stop the 
work. What was done, was done only by W. Carpenter, county 
judge, and F. P. Straus, county attorney. They had no more 
power or authority in the premises than any other citizen of the 
county. 

It is beyond dispute that no power other than that which 
could make the contract in the first instanee could renounce it. 
Therefore the power to renounce the contract resided only in the 
county court, composed of the county judge and a majority of 
the justices of the peace of the county, and that court so com- 
posed could renounce it only by an order of court to that effect 
eritered of record. It is not alleged or proved that there was any 
record of the county court even remotely connected with the 
alleged renunciation of the contract. 
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The fifth ground of the county’s motion for a new trial. 
=> o 


which is as follows, was certainly well taken: 


“ Fifth. The court erred in the following part of the charge 
and instructions to the jury, to wit: That order to quit justified e 
Washer in quiting temporarily. Originally he was bound to go ys 
on and complete the job, and nobody could stop him but the 
person representing the county, but the county did stop him, and 
he had the right to stop temporarily, and if he did not choose to 
go on again his right of action accrued when he stopped, if 
right of action he had.” (Printed Record, p. 37.) 


We respectfully submit that the judgment of the circuit court 
should be reversed. 
D. M. RODMAN, 
FRANK P. STRAUS, 
Of Counsel for Plaintiffin Error. 


D. M. RopMAN, 
FAIRLEIGH & Straus, Counsel. 
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Supreme Court of the Anited States. 


OCTOBER TERM, A. D. 1888. 


No. 182. 


BULLITT COUNTY, Prarntirr in Error, 
Us. 


W. T. WASHER, JACOB DAUENHAUER, anp PETER 
BAECKER, Derenpants In ERROR. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF KENTUCKY. 


BRIEF FOR DEFENDANT IN ERROR BY AUGUSTUS E. 
WILLSON. 


This is a writ in error to the circuit court of the United 
States for the district of Kentucky by Bullitt County of 
Kentucky, plaintiff in error, to reverse the judgment for 
$4,372.13, recovered in the court below, in favor of W. T. 
Washer and his assignees, Jacob Dauenhauer and Peter 
Baecker, March 19, 1885 (Pr. Rec., 35), reduced by order of 
court, March 24th, 1885 (Pr. Rec., 38), to $4,180.07 upon a ver- 
dict in an action on a contract for building a bridge across 
Pond creek between Bullitt county and the adjoining couity 
of Jefferson. 

The court below sustained a demurrer to the petition and 
] 
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dismissed this action, but on the writ of error that judgment 
was reversed. (Washer vs. Bullitt Co., 110 U. S.,.558.) 

The demurrer contained a counter-claim against Washer 
for$600, paid him under the contract, and against Dauen- 
hauer and Baecker for $1,200, paid them on the contract 
after Washer assigned it to them. The judgment rendered, 
added to the counter-claim against Washer, $600, makes less 
than $5,000; ‘but the $1,200 counter-claim of Dauenhauer 
and Baecker,‘added to the judgment, makes over $5,000 as 
to Dauenhauer and Baecker. 

The petition (Pr. Rec., 1-4) alleged that Bullitt county 
made the contract to build the bridge across Pond creek 
between Bullitt and Jefferson counties, in Kentucky, and 
that the copy of the contract filed with petition was the one 
given by the county, through its commissioner, to Washer, 
and that under the contract Washer began to build the 
bridge and incurred a great expense; that subsequently he 
assigned the contract to Dauenhauer and Baecker, and the 
transfer was approved by the county; that $5,325.14 worth 
of work was done and was accepted and received by Ridg- 
way, as commissioner of the county, as shown by his certifi- 
cate filed with petition; that while proceeding to finish the 
bridge the county, through the presiding judge of the county 
court, notified the contractor to stop work immediately by 
a writing filed with petition, and that the contractor was 
compelled, without fault on his part, to suspend and did sus- 
pend the work. 

The amended petition *(Pr. Rec., 9-12) alleged that the 
county court, composed of a majority of the magistrates, 
deemed it necessary to erect a bridge at this place across 
Pond creek, and appointed a commissioner and notified 
the Jefferson county court and requested it to appoint a 
like commissioner, which it did, and that the commissioners 
met at the place proposed for erecting the bridge, agreed 
on a plan for it, and contracted for the erection thereof. 
which was begun, and the Brauner foundations mentioned 
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in the petition and contract were built; but there the work 
stopped; that before the work began under the contract in 
this case the owners of the lands, approaches to the bridge; 
relinquished the right of way to and across the bridge, which 
was held by Bullitt county when this contract was made, 
and thereafter and before this contract was made the county 
court of Bullitt county, composed of the presiding judge 
and a majority of the justices, appointed commissioners, no- 
tified the Jefferson county court and requested it to appoint 
like commissioners to contract for the bridge, which it did ; 
and the commissioners met at the place proposed and men- 
tioned in said contract, but could not and did not agree upon 
a plan for erecting the bridge nor contract for it; that the 
Jefferson county court did not refuse to appoint commission- 
ers, and thereupon the county court of Bullitt county, com- 
posed of a majority of the justices and the county judge, de- 
cided that it was necessary to erect the bridge, and, having 
exhausted all the means provided by the statutes for secur- 
ing the aid of Jefferson county in building said bridge, de- 
cided to erect said bridge. 

And thereafter, on July 16th, 1877, the Bullitt county 
court, composed of said judge and majority of the justices, 
entered an order appropriating $600 for the purpose of erect- 
ing a bridge across Pond creek at the Brauner foundation 
site,and “J. W. Ridgway, the commissioner herein, is directed 
to report any bids that may be offered, and the amount of 
such bids, if any are made. W. Carpenter, county judge, is 
authorized to receive bids and accept or reject the same, as 
he may think proper, looking io the interest of Bullitt 
county and Jefferson county in the matter,” and that the 
commissioner, Ridgway, reported plans and specifications 
for erecting the bridge, and the bids and the amount of said 
bids, including the bid of Washer, and the county 
judge, Carpenter, received and accepted Washer’s bid, and 
entered an order appointing Ridgway a commissioner to 
contract for building the bridge, and that Ridgway, in con- 
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formity with the terms of ‘said Washer’s bid so accepted 
by the county judge, executed the contract sued on 
and Washer entered upon the work; that thereafter, on 
November 17, 1878, the Bullitt county court, composed of 
the judge of the county court and a majority of the justices, 
with full knowledge that the work and services set forth in 
petition had been done under said contract, recognized and 
ratified said contract by the following order : 

“ It is ordered that Jacob Dauenhauer and Peter Baecker, 
assignees of W. T. Washer, contractor to build a bridge 
across Pond creek, be allowed the sum of twelve hundred 
dollars ($1,200.00), to be paid out of the 5 per cent. levy this 
day made.” : 

It is not denied that this order was made, nor that the 
bridge was necessary for the use of the people and travel of 
Bullitt county. The defendant, with its answer, filed a 
transcript of the orders of the Bullitt county court in refer- 
ence to this bridge and made defense— 

1. Denial of the making of the contract, of the work, the 
authority of Ridgway as commissioner, and that it notified 
or compelled Washer to stop work ; that it had right of way 
over the approaches; that Ridgway, as commissioner, ex- 
ecuted the contract ; that the defendant ratified or recognized 
the contract by orders mentioned in the amended petition ; 
and alleged, 2, that the $600 paid Washer by the sheriff was 
paid without authority, and that the $1,200 was paid under 
an agreement that it should be in full of the work on the 
bridge, and was so appropriated by the majority of the 
county court on the representation of plaintiffs that they 
had done $3,000 worth of work on the bridge, and that it 
was good work, and that they would finish the bridge for 
the $J,800, and that the work was bad work and of no 
value; all of which was traversed, and the county made a 
counter-claim against Washer for the $600, and Dauenhauer 
and Baecker for the $1,200. 

The county court record shows that on May 21st, 1877, 


the county judge appointed Ridgway as commissioner to 
view Pond creek for a bridge and confer with the Jefferson 
county commissioner and report, and ordered the attend- 
ance of the justices at the next term in reference to the 
building of the bridge; that on June 18, 1877, the full court 
of justices met and Commissioner Ridgway filed his report, 
which was confirmed, as to the necessity of erecting a bridge 
upon the Brauner foundation site, and the full court ap- 
pointed Ridgway to confer with the Jefferson county com- 
missioners upon plans, specifications, and probablecost, and 
report-at the next term of court. Ridgway’s report, which 
the full county court approved, stated that he had met to 
confer with the Jefferson county commissioners, and they 
declined to take any action until after the Bullitt county 
court; he reported in favor of the Brauner foundation site ; 
that a new bridge was necessary, the old bridge being very 
unsafe. July 16, 1877, the full court ordered that $600 be 
appropriated out of the county levy for the purpose of erect- 
ing said bridge across Pond creek at the Brauner foundation 
site, and J. W. Ridgway, commissioner, was directed “ to 
report plans and specifications for erecting said bridge, and 
any bids that may be offered and the amount of cost of 
building said bridge herein. W. Carpenter, county judge, 
is authorized to receive bids and accept or reject the same, 
as he may think proper, looking to the interest of Bullitt and 
Jefferson counties in this matter. This day A. P. Steele re- 
linquished:in. open court the right of way over his land 
for the public road running to the bridge proposed to be 
built across Pond creek at the Brauner foundation site.” 
(Pr. Ree., pp. 20-23.) This order shows that the ap- 
proaches to the bridge were relinquished as alleged by plain- 
tiff. On November 19, 1877, an order was entered by the 
county judge that “James W. Ridgway be appointed 
commissioner in behalf of Bullitt county to contract for 
the building of the bridge across said creek at the place se- 
lected as a site, and report to the court on the matter.” Later, 
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the bridge. (Pr. Rece., 23.) January 21, 1878, the county 
surveyor was ordered to meet with the commissioners to 
survey the site for the erection of the bridge across Pond 
creek at the Brauner foundation site and report to the court. 
february 18, 1878, Ramsey and Horine were appointed, in 
addition to Ridgway, to meet and confer with the Jefferson 
county commissioners. May 20, 1878, the commissioners 
filed their report, which showed the selection of the Brauner 
foundation site for the bridge. The report stated that the 
commissioners appointed by Jefferson county failed to meet 
them and report in favor of the Brauner foundation site. 

(Pr. Ree., 24.) The contract was made July §, 1878. The 

on November 18, 1878, the full county court levied a tax 
“for the purpose of paying for the erection of the bridge 
across Pond creek,” and ordered “ that Jacob Dauenhauer 
and Peter Baecker, assignees of W. T. Washer, contractor to 
build a bridge across Pond creek, be allowed the sum of 
$1,200, to be paid out of the 5 per cent. levy made this 
day.” The bill of exception shows that the plaintiff 
read in evidence from the transcript of the proceedings 
of the Bullitt county court, filed with defendants’ an- 
swer to said orders, and offered evidence tending to show that 
in obedience to the said order of July 16, 1877, the commis- 
sioner, Ridgway, reported to Carpenter, county judge named 
in that order, plans, specifications, &c., for the bridge, and the 
amount of each of the bids, including Washer’s bid, and 
that said Carpenter, county judge, received the. plans and 
bids and accepted said bid of Washer, and that Ridgeway, com- 
missioner, by the direetion of Carpenter, county judge, exe- 
cuted and delivered to Washer the contract sued on, in con- 
formity to said bid, and that plaintiff signed and delivered to 
Ridgway, commissioner, the copy which Ridgway kept; that 
said Carpenter, county judge, knew and approved of the con- 
tract; that plaintiff then read in evidence the contract, also the 


on the same day, by an order in the same county court record, 
the full county court appropriated $600 to the building of 
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assignment of the contract to Dauenhauer and Baecker, and 
offered evidence tending to show that Carpenter, county 
judge, sent the letter of December 10, 1878, to Ridgway, 
commissioner, and that Ridgway exhibited it to plaintiffs, 
and that in pursuance of its directions Ridgway ordered the 
contractor to quit work, and, in obedience to the notice, Ex- 
hibit “ C,” and Ridgway’s order, they quit work. ‘The notice, 
Exhibit C, dated December 10, 1878 (Pr. Rece., 6, 7), notified 
the contractor that Bullitt county would not be responsible 
or pay for any work he might do on the bridge, after service 
of the notice, and notified him to stop work—all work—on 
the bridge immediately or proceedings would be instituted 
to stop it. It was signed by Carpenter officially, as presid- 
ing judge of the Bullitt county court, and F. P. Straus off- 
cially, as county attorney. The letter of the same date to 
Ridgway stated that, after consulting Judge Muirand others, 
the work on the bridge must be stopped, so that Bullitt 
county could take steps to have Jefferson county do its part, 
and directed the commissioner to say to Washer to stop work 
until further notice. 

Plaintiffs alleged, and it was not denied, that the bridge 
was necessary, and the order in the transcript filed by de- 
fendant shows that the county court adjudged .this neces- 
sary; that the full county court in June, 1877, recognized 
Ridgway as commissioner, confirmed his report as to the 
necessity of erecting the bridge at this place, appointed him 
commissioner to confer with the Jefferson county commis- 
sioners, and in July, 1877, appropriated $600 for the purpose 
of erecting the bridge across Pond creek, and ordered Com- 
missioner Ridgway to report plans, specifications, and bids, 
and authorized Carpenter, county judge, to receive bids and 
accept them or reject the same, as he might think proper. 
The testimony tended to show that after Ridgway was 
appointed to report plans, specifications, and bids and Car- 
penter was authorized to receive and accept or reject the 
same Ridgway did report plans, specifications, and bids, 
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and Carpenter did receive the bids, and Washer’s bid was 
accepted under the order of the county and levy court. It 
appears that in November the full county court levied a 
tax for the purpose of paving for the erection of this bridge, 
and allowed Dauenhauer and Baecker, as assignees of 
Washer, contractor, $1,200 for this bridge. It is not pre- 
tended that this was for any other bridge or any other con- 
tract or contractor. The county court had, by its orders, 
placed the business in the control of Ridgway and Carpen- 
ter, and they had acted in pursuance of their authority. It 
is plain that this appropriation was a payment on account, 
and that after their agents had exercised the authority and 
yot the work started and the county court had made a pay- 
ment on account it was too late to claim that their agent 
was not authorized to contract to build the bridge. It was 
settled in the case of Washer vs. Bullitt County (110 U.S., 
508) that if the county court made the orders mentioned 1n 
the pleading, authorized Ridgway to report plans and speci- 
fications, and Carpenter, county judge, to receive and accept 
the bids, and the county judge accepted the bid of Washer, 
and Ridgway made the contract under the order set forth 
in the petition, and that the making of the contract was 
ratified by the orders, as alleged, and if the statute was pur- 
sued as far as possible, which is shown in this case, Bullig 
county had power to do what it did, and that the pleading 
showed a cause of action. 

Plaintiff in error does not present any new argument on 
this power, but attempts to reargue this question, which has 
been settled. The fact that the contract contains a provision 
that the county of Jefferson was to pay her proportionate 
part is immaterial, for it was not signed for Jefferson, and the 
express promise of Bullitt county to pay the cost had never 
been performed. It is plain this provision was put in to 
lay the foundation for a claim on Jefferson county, and that 
subsequently “Judge Muir” advised them that they could 
not do it this way, and that then Bullitt county required the 
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plaintiff to stop work for the purpose of compelling Jeffer- 
son county to bear its proportion. 

There is nothing in the claim that the second amended 
petition changed the cause of action. ‘The contention that 
the contractors had no right to quit work under the notice 
to quit does not seem well founded. ‘The county court ap- 
pointed Ridgway, as commissioner, to report plans and bids 
to Carpenter, and appointed Carpenter to accept or reject 
them, and Ridgway did report and. Carpenter did accept 
them. That of itself constituted a contract, and that is the 
contract which was reduced to writing, carrying out accu- 
rately the authority expressly intended by the county court. 

Carpenter being authorized to accept bids reported by 
Ridgway, and being the agent of the county court in this 
matter, the plaintiffs were excusable in stopping the work 
when he ordered them to. 

The ratification relied upon was that after its authorized 
commissioner had reported plans and the bid of Washer, 
and the authorized agent, the county judge, had accepted 
it, constituting the contract sued on, the county appropri- 
ated money to these contractors on that contract for that 
bridge. (Pr. Rec., pp. 25-’6, orders of November 18, 1878.) 
This was not a “ year before the date of the contract.” The 
contract was July 8, 1878, and this order was November 18, 
1878. The only requirement was that the plans and bids 
reported by Ridgway and accepted by Carpenter were within 
the scope of the order which directed Ridgway to report them 
and authorized Carpenter to accept them. The report of 
Ridgway and the acceptance by Carpenter were within the 
express terms of the authority, and they constituted a con- 
tract for Bullitt county, and we do not care to go into an 
elaborate review of the ingenious line of argument of plain- 
tiffs on this subject. 

Carpenter’s letter to Ridgway and Washer and Ridgway’s 
order to Washer to stop were not read in evidence to show 
ratification. ‘They were read to show the contractor's right 
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to quit work and sue before the work was completed, and 
they were competent for that. There is nothing in the plead- 
ings or proof to show that Bullitt county was “small” or 
“thinly settled as compared with Jefferson county,” or that 
there was “a difference of five to one” between the counties. 
There is no proof that by any fraud of plaintiffs the tax-pay- 
ers of Bullitt county lost money and failed to get a bridge. 
It is urged that a county can contract only through and 
by the county court, and thatthe county court can act only 
by its record. ‘This case satisfies that condition, for the full 
county court did, by its record, order the bridge, order Ridg- 
way to report plans and bids for it, and authorize Carpenter 
to accept the bid. It cannot be pretended that the contract 
itself must be spread of record, aud that the record must 
show how many rocks or what kind of mortar must be used, 
&e. None of these things can be told beforehand. It is 
possible that the county court could not tell beforehand all 
that would be necessary. Plaintiffs in error in their brief, 
at page 14, do not, it seems to us, understand clearly the 
facts as developed in the record. They quote the order 
which directed Ridgway to report plans and bids and the 
amount of each bid and authorized the county judge to re- 
ceive and accept or reject bids. That order contemplated 
tidgway’s reporting plans and specifications for erecting the 
bridge and bids and the amount of bids on such plans; in 
other words, gave Ridgway authority to determine the di- 
mensions and all specifications for the bridge and to report 
bids, and the county judge was authorized to receive and 
accept or reject the bids. He had no authority as to plans 
or specifications. Ridgway had no authority as to ac- 
cepting or rejecting bids. The two together had full 
authority for Ridgway to determine plans and report 
bids and Carpenter to accept. Washer made his bid 
to Ridgway on the plans and specifications determined 
by Ridgway. Ridgway reported those plans, specifica- 
tions, and bids to Carpenter and Carpenter accepted 
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Washer’s bid to build the bridge on the plams and specifica- 
tions at prices named in the bid, and then the contract was 
complete. The authority was of record, and the “report” by 
Ridgway, commissioner, and the bid “accepted by Carpenter, 
county judge,” constituted an authorized contract. Further 
memorandum was not necessary, but one was made out evi- 
dencing the plans and specifications and prices so agreed 
upon, and one copy was kept by said commissioner and the 
other by the contractor. Carpenter made the contract. It 
was complete before: the writing filed with the petition was 
made: but, if all these things were informal, in November 
the county court levied a tax and ordered 81,200 to be paid 
to the assignee of Washer, “ contractor,” to build the bridge 
across Pond creek. 

Plaintiff in error admits that “ the fact presses itself that 
the order of court imports upon its face some knowledge of 
an existing contract,” and that they “are unable to contend 
that it did not amount to a ratification to the extent of such 
knowledge,” but they contend that the record showed a pur- 
pose for Bullitt county to act only in conjunction with Jet 
ferson county and for each county to pay its part, when, in 
fact, the record showed Ridgway’s report (Pr. Ree., page 21) 
that Jefferson county declined to take any action “ until after 
the action of the Bullitt county court.” This was June 18, 
and on July 16 the county court, tn the face of the fact that 
Jefferson county declined to take any action until after action 
of Bullitt county—in other words, knowing that the Jef- 
ferson county commissioners expressly refused—the fall 
county court appropriated $600 to build the bridge and ap- 
pointed Ridgway commissioner to report plans and specifica- 
tions for the erection and authorized Carpenter to receive 
bidsand accepithem. It putin the clause “ looking tothe in. 
terest of Bullitt and Jetferson counties,” to use afterwards, to 
get Jeflerson county to pay its part; but it is plain that this 
action was not taken in the belief that Ridgway was to act 
with Jefferson county commissioners, but on the knowledge, 
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of record, that Jefferson county commissioners would not act 
with Ridgway; and the appropriation in the following 
November was not made on any record that Jefferson county 
was a party, but, on the contrary, from Ridgway’s report of 
June 18, 1877, that the commissioners of Jefferson county 
declined to take any action, and the report of May 20, 1878 
(Pr. Rec., 24), that the commissioners appointed by the Jef- 
ferson county court to meet the Bullitt county commissioners 
had failed to do so, and thatthe Bullitt county commissioners 
had proceeded alone, until the order of November 18, 1875, 
there was no order nor proceeding from which the Bullitt 
county court could suppose that it was making this appro- 
priation for the Bullitt county’s part and not for the whole 
bridge; but, on the contrary, on the 25th day of October, 
1878, the Bullitt county court had ordered the Bullitt county 
attorney to institute suit to compel Jefferson county to levy 
its proportion of the cost. (Pr. Ree., 25.) In other words, the 
Bullitt county and levy court,on November 18, 1878, in the face 
of the report of June, 1577, that Jefferson county declined to 
take any action in the matter, and the report of May 20, 
1878, that Jefferson county commissioners failed to meet the 
3ullitt county commissioners, in the face of the county court’s 
order (October 25) directing the Bullitt county attorney to 
take steps to compel Jefferson county to pay its part, after 
the order directing Ridgway to report plans and bids and 
authorizing Carpenter to accept them, and after Ridgway 
had reported plans and bids and Carpenter had accepted the 
bids and thousands of dollars’ worth of work had been done 
the full county court levied a tax and allowed the assignee 
of Washer, contractor, $1,200. It is hardly “ distorting ” to 
construe this as a ratification of the only contract that ex- 
isted, but it seems to us that it is distortion toclaim that, on 
such a record, the Bullitt county court only contemplated 
paying a part of the costs of the bridge. 

Nor is this a suit on a guarantee. By contract Bullitt 
county agreed to pay somuch a yard and so much a foot for 
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the whole bridge. Carpenter was authorized to accept plans 
for the whole bridge, and so it was done. 

As to Washer, it is plain that the court has no Jjurisdic- 
tion; that the total amount involved in any state of the case 
is the amount in the judgment, $4,180.07, and the counter- 
claim, $600.00, against Washer; in all,-less than $4,800.00. 

The premises considered, we submit, respectfully, that 
there was no error in the proceedings in the court below, 
and ask that the judgment of the cireuit court be affirmed. 

Respectfully submitted. 

Auaustus &. WILLSON, 
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Of Counsel for Def ndants in Error. 
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SQUIRE B. RUDE ET AL., &C., VS. JOHN M. WESTCOTT ET AL., &c. 1 


1 Pleas of the circuit-court of the United States for the dis- 
trictof Indiana, begun and holden at the United States court- 
house,:in the city of Indianapolis, in said district, on the first Tues- 
day in May, in the year of our Lord one thousand eight hundred 
aud eighty-five, before the Honorable William A. Woods, judge of 
the district court of the United States for said district and ex officio 
judge of said circuit court. 


Joun M. Westcorr and Henry Lewis, Joun T. ) 
West and Edward A. Ferguson, Executors of 
the Last Will and Testament of Charles W. 
West, Deceased, Complainants by Order of Re- 
vivor, 

vs. 

SeurrE B. Rupe and Henry Hustrep and AMmert- 
cus kK. Johnson, Administrators of George W. 
Rude, Deceased, and William M. Snyder, Ex- 
ecutor of the Last Will and Testament of John 
R. Rude, Deceased, Defendants by Order of Re- 
vivor. 


-Chancery. 4314. 


A 


Be it remembered that heretofore, to wit, at the November term 
of said court, on the 10th day of March, 1876, before the Honorable 
Walter Q. Gresham, one of the judges of said court, the following 

proceedings in the above-entitled cause were had, to wit: 
2 Come now the complainants, by S. A. Bowman Esgq., their 
solicitor, and file their bill of complaint herein in the words 
following, to wit: 

John M. Westcott, a citizen and resident of the State of Indiana, 
and Charles W. West, a citizen and resident of the State of Ohio, 
bring this their bill of complaint against Squire Rude, George Rude, 
and John Rude, citizens aud residents of Liberty, in the State and 
district of Indiana; and thereupon your orators complain and say— 

That they are informed and believe that one Hiram Moore was 
the first and original inventor of new and useful improvements in 
seeding machines, fully described in the letters patent hereinafter 
mentioned, and which had not heen known or used before his said 
invention. 

And your orators further show unto your honors that said Hiram 
Moore, being, so as aforesaid, the first inventor and discoverer of said 
improvements, and being also a citizen of the United States, did, on 
the 20th day of November, 1860, upon due application therefor, ob- 
tain letters patent of the United States, in due form of law. under 
the seal of the Patent Office of the United States, signed by the Sece- 
retary of the Interior and countersigned by the Commissioner of 
Patents of the United States, bearing date the day and year last 
aforesaid, whereby there was granted to said Hiram Moore, his heirs, 
executors, administrators, and assigns, or intended so to be, for the 
term of fourteen years from and after the date of said letters pat- 
ent, the full and exclusive right and privilege of making, con- 
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3 structing, using, and vending to others to be used, the said in- 
ventions and improvements, which said letters patent are now 
remaining of record in the Patent Office of the United States, and 
by virtue whereof the said Hiram Moore became and was the sole 
owner of all the rights and privileges granted and secured by said 
letters patent, as by said letters patent or a duly authenticated copy 
thereof, in court ready to be produced, if required, will fully appear. 
And your orators further show unto your honors that said, Hiram 
Moore, within the time required by the statute in such casé made 
and provided, made application in writing to the Commissioner of 
Patents of the United States, setting forth that he desired an extension 
of said letters patent and the grounds thereof, and, having in all re- 
spects complied with the acts of Congress in such case made and pro- 
vided, and the Commissioner of Patents having caused due notice 
to be given of the time and place of the hearing of said application 
as required by law, did, on the 19th day of November, 1874, upon 
the evidence produced and submitted to him, duly and legally de- 
cide that said patent ought to be extended; and thereupon, on said 
19th day of November, 1874, said Commissioner of Patents did make 
on said letters patent a certificate under the seal of the Patent Office 
of the United States, signed by the Commissioner of Patents of the 
United States and bearing date the day and year last aforesaid, 
renewing and extending for the period of seven years from and 
after the 20th day of November, 1874, the said letters patent 
‘} granted to said Hiram Moore as aforesaid, which certificate 
was thereafter duly recorded in the Patent Office of the United 
States, as by said certificate or a duly authenticated copy thereof, in 
court ready to be produced, if required, will fully appear. 

And your orators further show unto your honors that they are 
informed and believe thatsaid Hiram Moore was the first and origi- 
nal inventor of certain other new and useful improvements in send- 
ing machines, fully described in the letters patent hereinafter men- 
tioned, and which had not been known or used before his said 
invention. 

And your orators further show unto your honors that Hiram 
Moore, being, so as aforesaid, the first and original inventor and dis- 
coverer of said improvements, and being also a citizen of the United 
States, did, on the 26th day of March, 1861, upon due application 
therefor, obtain letters patent of the United States for said invention, 
in due form of law, under the sea! of the Patent Office of the United 
States, sigued by the Secretary of the Interior and countersigned by 
the Commissioner of Patentsof the United States, bearing date the day 
and year last aforesaid, whereby there was granted to said Hiram 
Moore, his heirs, executors, administrators, and assigns, or intended so 
to be, for the term of seventeen years from and after the date of said let- 
ters patent, the full and exclusive right and privilege of making, con- 

structing, using, and vending to others to be used, the said in- 
5 vention and improvements, which said letters patent are now 
remaining of record in the Patent Office of the United States, 
and by virtue whereof said Hiram Moore became and was the sole 
owner of all the rights granted and secured by said letters patent, as by 
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said letters patent or a duly authenticated copy thereof, in court ready 
to be produced, if required, will fully appear. 

And your orators further show unto your honors that said Hiram 
Moore, on the 6th day of October, 1874, by an assignment in writ- 
ing dated the day and year last aforesaid, sold, assigned, and trans- 
ferred unto your orators, John M. Westcott and Charles W. West, 
all the right, title, and interest of him, the said Hiram Moore, in 
and to each and all of said inventions and improvements by virtue 
of the several letters patent as aforesaid, and also all the right, title, 
and interest of said Hiram Moore in and to any and all renewals 
or extensions of either or both of said letters patent, and including 
the extension of the hereinbefore first-mentioned letters patent (the 
petition for which extension was then pending before the Commis- 
sioner of Patents of the United States, and which extension was, on 
the 19th day of November, 1874, granted said Hiram Moore as 
aforesaid), which said assignment was thereafter duly recorded in 
the Patent Office of the United States, as by said assignmentor a duly 
authenticated copy thereof, in court ready to be produced, if required, 

will fully appear. 
6 And your orators further show unto your honors that by 

virtue of the premises and the aforesaid assignment of said 
Hiram Moore to your orators, your orators, John M. Westcott 
and Charles W. West, became and now are the sole and legal 
owners of each and all said letters patent and inventions and of all 
the rights and privileges granted and secured thereby and by the 
extension thereof as aforesaid within and throughout the United 
States. 

And your orators further show unto you honors that the devices 
described and claimed in said several letters patent are capable of 
use and are used in one and the same seeding machine. 

Yet the said defendants, well knowing the premises and the right 
secured to your orators aforesaid, but contriving to injure your 
orators and to deprive them of the benefits and advantages which 
might and otherwise would accrue unto them from said several in- 
ventions, after the granting of said several letters patent to said 
Hiram Moore, and since the assignments thereof to vour orators, 
and before the commencement of this suit, made and used seeding 
machines in said district of Indiana and there sold them to others 
to be used in said district, and that they have carried on the busi- 
ness of making and selling them by agents and otherwise in various 
other places in the United States, and that such manufacture and 

sal@has been and still is without the license or consent and 
7 against the will of your orators and in violation of their 

rights and in infringement of the aforesaid letters patent No. 
30685, which were issued to said Hiram Moore November 20th, 
1860, and extended for the term of seven years from and after the 
20th day of November, 1874, as aforesaid, and in infringement and 
violation of said letters patent No. 31819, which were issued to said 
Hiram Moore March 26th, 1861, and that said unlawful acts and in- 
fringements have been committed with a full knowledge of the 
rights of your orators and in defiance of their rights, and that said 
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defendants, since the assignment of said several letters patent by 
said Hiram Moore to your orators as aforesaid and prior to the com- 
mencement of this suit, in the town of Liberty, in said State and 
district of Indiana, have constructed and had in progress of von- 
struction and have sold and offered for sale seeding machines made 
according to, employing, containing, and using said several inven- 
tions and improvements and substantial and material parts thereof, 
and that said defendants still continue so to do, and are threatening 
to make and cause to be made, use, and sell the aforesaid seeding 
machines in large quantities and to supply the market therewith 
and sell the same for such prices as they can obtain, to the effect of 
depriving your orators of sales of their seeding machines. 

And your orators further show unto your honors that the actings 

aud doings of the said defendants are all in defiance of the 
8 rights acquired by and secured to your orators aforesaid, and 

to their great irreparable loss and injury, and by which they 
have been and still are being deprived of great gains and profits 
which they might and otherwise would have obtained, but which 
have been received and enjoyed by said defendants by and through 
their unlawful acts and doings. 

And your orators further show unto your honors, on information 
and belief, that said defendants have made, used, and sold a large 
number of said seeding machines and have a large number on hand 
which they are offering for sale and have made and realized large 
profits and advantages therefrom, but to what extent and how much 
exactly your orators do not know and pray a discovery thereof; and 
your orators say that the use of said inventions by said defendants, 
and their preparation for and avowed determination to continue the 
same, and their other aforesaid unlawful acts in disregard and de- 
fiance of the rights of your orators have the effect to encourage and 
induce others to venture to infringe said patent in disregard of your 
orators’ rights. : 

And your orators further show unto your honors that they caused 
notice to be given the said defendants of said infringements and of 
the rights of your orators in the premises and requested them to de- 
sist and refrain therefrom, but they have disregarded said notice and 
refused to desist from said infringement and have continued to make 

and sell said machines as aforesaid and to cause said patent 
9 to be infringed by others in disregard of your orators’ afore- 
said rights. 

And your orators further show unto your honors, upon informa- 
tion and belief, that the defendants in this suit are engaged in 
the infringements and unlawful acts complained of in the said town 
of Liberty, in said district of Indiana; but whether defendants have 
been so engaged in the manufacture, use, and sale of said seeding 
machines in other places or whether they have been otherwise con- 
cerned therein your orators do not know and cannot state and pray 
a discovery thereof by said defendants, and that they may fully and 
“+ oman state and set forth how and where they are and have 

een engaged as aforesaid in the manufacture, use, and sale of said 
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seeding machines, and how long they lave been engaged or con- 
cerned therein, and in what way. 

And forasmuch as your orators can have no adequate relief, except 
in this court, to the end, therefore. that said defendants may, if they 
can, show why your orators should not have the relief hereby prayed, 
and may, upon their corporal oaths and according to their best and 
utinost knowledge, remembrance, information, and beélief, full, true, 
direct, and perfect answers make to the premises and to all the sev- 
eral matters hereinbefore stated and charged as fully and particu- 
larly as if severally and separately interrogated as to each and every 
of said matters, and may be compelled to account for and pay to your 

orators the profits acquired and damages suffered by your 
10 orators from the aforesaid unlawful acts; 

And your orators pray that the said defendants, their serv- 
ants, agents, attorneys, confederates, and workmen, each and every 
one of them, may be restrained and enjoined by the order and in- 
junction of this honorable court from directly or indirectly making, 
constructing, using, vending, delivering, working, or putting into 
practice, operation, or use or in anywise counterfeiting or imitating 
the suid inventions or any part thereof or any seeding machine made 
in accordance therewith or like or similar to those which they have 
heretofore made, used, or sold, and that the said defendants may be 
decreed to pay the costs of this suit, and that your orators may have 
such further relief as shall to this honorable court seem meet and 
shall be agreeable to equity— 

May it please your honors to grant unto your orators the writ of 
injunction, as well provisional as perpetual, issuing out of and under 
the seal of this honorable court, in due form of law, commanding, 
enjoining, and restraining the said defendants and their servants, 
agents, attorneys, confederates, workmen, and each and every one of 
them as hereinbefore in that behalf prayed. | 

May it please your honors to grant unto our orators the writ of 
subpoena issuing out of and under the seal of this honorable court, 
directed to said defendants, commanding them, by a certain day and 
under a certain penalty, to te and appear in this honorable court, 

then and there to answer the premises and to stand to and abide 
11 such order and decree as may be made against them; and 


your orators will ever pray, &c. 
JOHN M. WESTCOTT. 


S. A. BOWMAN, 
Complainants’ Sol’r, Springfield, O. 


United Srates OF AMERICA, |... 
Southern District of Ohio, 5 ~ 


Personally appeared before me John M. Westcott, one of the com- 
plainants in the foregoing cause, who, being duly sworn, deposes 
and says, on behalf of himself and his co-complainant, that he has 
read the foregoing bill of complaint subscribed by him, and that 
the statements therein contained are true, excepting as to matters 
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therein stated on information and belief, and as to those he believes 


the same to be true. 
JOHN M. WESTCOTT. 


Sworn to before me and subscribed in my presence by J. M. 


Westcott this 6th day of March, 1876. 
[sear] . A. P. L. COCHRAN, 


United States Commissioner, Southern District of Ohio. 


And thereupon there issued out of the office of the clerk of said 
court a subpoena in chancery in the above-entitled cause in the words 
following, to wit: 


Unitrep Srates or AMERICA, | Fe 
Ihstrict of Indiana, Se 


The President of the United States of America to the marshal of the 
district of Indiana, Greeting : : 
12 You are hereby commanded to summon Squire Rude, 
George Rude, and Jolin Rude (Liberty), citizens of and resi- 
dents in the State of Indiana, if they be found in your district, to 
be and appear in the circuit court of the United States for the dis- 
trict of Indiana aforesaid, at Indianapolis, on the first Monday in 
May next, to answer a certain bill in chancery filed and exhibited 
in said court against them by John M. Westcott, citizen and resident 
of Indiana, and Charles W. West, citizen of and resident in the State 
of Ohio. Hereof they are not to fail under the penalty of the law 
thence ensuing, and have you then and there this writ. 
Witness the Honorable Morrison R. Waite, Chief Justice of the 
United States, this 10th day of March, 1876, and in the 100th year 
of the Independence of the United States of America. 


Attest: 
[ SEAL. ] : J. D. HOWLAND, Clerk. 


MrmoranpuM.—The said defendants are required to enter their 
appearance in this suit in the clerk’s office of said court on or before 
the first Monday of May, 1876; otherwise the said bill may be taken 


pro confesso. 
J. D. HOWLAND, Clerk. 


And afterwards, to wit, on the 27th day of April, 1876, said sub- 
poena in chancery was returned into said clerk’s office, with the 
following return endorsed thereon, to wit: 


District oF INDIANA: 

13 I received this writ at Indianapolis, in said district, at — 
o'clock —. m. on the — day of , A. D. 187-. and served 

the same in Liberty, Union county, as follows: On the 25th day of 

April, 1876, by copy left at the last usual place of residence of Squire 

Rude, and on same day I served by reading to and copies left with 


George Rude and John Rude. 
BEN. J. SPOONER, U. 8. Marshal, 
By LEE BURDICK, Deputy. : 


»- 


»-* 
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And afterwards, to wit, at the November term of said court, on 
the 1st day of May, 1876, before the Honorable Walter Q. Gresham, 
one of the judges of said court, the following further proceedings in 
the above-entitled cause were had, to wit: 

Come now the defendants, by J. W. Conway, Esq., their solicitor, 
and enter their appearance herein. 


And afterwards, to wit, at the May term of said court, on the 5th 
day of June, 1876, before the Honorable Thomas Drummond and 
Honorable Walter Q. Gresham, judges of said court, the following 
further proceedings in the above-entitled cause were had, to wit: 

Come now the defendants, by J. W. Conaway, Esq., their solicitor, 
and file their answer herein, in the words following, to wit: 

These defendants, now and at all times hereafter saving and re- 
serving unto themselves all and all manner of benefit and advan- 
tage of exception that may be had or taken to the manifold errors, 
uncertainties, and insufficiencies of the said bill of complaint, for 

answer thereto or to so much aud such paris as they are 
14 advised it is material or necessary for them to make answer 
unto, answering, say: 

That they admit the grant and extension of letters patent to said 
Hiram Moore, as alleged in said bill, but deny, upon information 
and belief, that he was the original and first inventor of the im- 
provements claimed therein or of any substantial part thereof. 

And the defendants further say that they are not advised, save by 
said bill, whether the alleged assignments were made or not, and 
have not sufficient information to ground a belief as to the rights of 
complainants to maintain their said bill; therefore defeudants deny 
the title of complainants and require strict proof, and if it shall 
appear upon the bringing in of such proof that the complainants 
have been improperly joined the defendants pray the same benefit 
from this answer as if they had demurred or pleaded to said bill. 

Defendants admit that they have been and are engaged at Liberty, 
Union county, Indiana, in the manufacture and sale of seeding 
machines, but deny that such machines infringe either of said let- 
ters patent or any rights of the complainants thereunder, and deny 
that complainants by such sales have been deprived of sales or 
profits which they would have made from the sales of said patented 
improvements. 

Defendants further deny having manufactured or sold seeding 
machines except in the manner and at the place hereinbefore 
stated. 

And defendants, having fully answered said bill, by way of 

15 further defence, upon information and belief, say that said 

Hiram Moore was not the first and original inventor of the 

alleged improvements described and claime.l in either of said letters 

patent, but that prior to the alleged invention thereof the same or 

substantial and material parts thereof were shown and described in 
the following letters patent: 

English letters patent No. 3943, granted to William Madley, July 
27th, 1815. 
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United States letters patent No. 16636, granted Leonard Arnold, 
‘ebruary 17th, 1857 ; No. 12260, granted to S. L. Stockstill and P. 
H. Humes, Jan. 16th, 1855; letters patent No. 27865, granted Thomas 
Lindsey and J. H. Bridler, April 10th, 1860, and reissue No. 5917, 
being a reissue of letters patent granted to Gilbert Jessup, June 25th, 
1861, and that the same had been in public use and on public sale 
at the following places: 

At the shops of H. L. and C. P. Brown and Gilbert Jessup, in 
Shortsville, Ontario county, New York, known to said Gilbert Jessup 
and H. L. and C. P. Brown, who now reside at said Shortsville; at 
the shop of Steven L. Stockstill, near Midway, Clarke county, Ohio, ° 
and known to said Stockstill, who now resides near Midway. 

At Dayton, Montgomery county, Ohio, and known to G. M. L. 
McMillan, who now resides at Dayton aforesaid. 

At Lincoln, in the State of Illinois, by Thomas Lindsey and J. 
H. Bridler and by three licensees and customers, the names and 

residences of and the places of use being unknown to these 
16 defendants, a full disclosure of which they crave leave to state 
as soon as they are advised of the facts of such sale and use. 

Defendants, for further answer, say that the sixth claim of com- 
plainants’ letters patent No. 31819, dated March 26th, 1861, is void, 
because the same is substantially anticipated by letters patent of 
complainant No. 30685, dated Nov. 20th, 1860. 

Defendants further say that none of the devices patented by said 
Moore which defendants are charged with infringing in view of the 
pre-existing state of the art did involve the exercise of invention 
or such a discovery as in law constitutes a new and useful improve- 
ment: that said patents were improperly granted and are therefore 
void, which will more fully appear by reference to the uses and pat- 
ents before referred to, together with the letters patent No. 28051, 
granted William C. Banks, May Ist, 1860; letters patent No. 25513, 
granted L. L. Lancaster, Sept. 20th, 1859, and also by the public 
sale and use of seeding machines before the date of the alleged in- 
vention of said Hiram Moore by William Horning at his place of 
residence, Montgomery county, State of Ohio. 

These defendants, for further answer, say that the several claims 
of the patents referred to in complainants’ bill are void, because the 
claims are broader than the invention of Hiram Moore, embracing 
features that were already known and used prior to his alleged in- 
vention. 

Defendants further say that the complainants have not nor 

17 has either of them made for sale seeding machines embrac- 

ing the features claimed in said patents or either of them; 

and, further, that said features are worthless for the purpose for which 
they were designed. 

Defendants further say that the feeding machines manufactured 
by them have been made in accordance with and under authority 
of letters patent and without any intention to violate any right of 
complainants, but on the invention of J. R. Rude, S. B. Rude, and 
G. W. Rude, who secured letters patent therefor Oct. 5th, 1869, and 
of J. R. Rude, who obtained letters patent therefor April 27th, 1869, 
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Wherefore these defendants say that the complainants are not en- 
titled to an injunction nor to an account or any other relief against 
these defendants, as prayed for in their bill of complaint, without 
this, that any other cause, matter, or thing in the said bill of com- 
plaint material or necessary for these defendants to make answer 
unto is true, to the knowledge or belief of these defendants; all which 
matters and things these defendants are willing to aver, maintain, 
and prove as this honorable court shall direct, and humbly pray to 
be hence dismissed with their reasonable costs in this bebalf most 
wrongfully sustained. 


S. B. RUDE. 
G. W. RUDE. 
J. R. RUDE. 
J. W. CONAWAY, 
Solicitor and of Counsel for Respondents. 
STATE OF INDIANA, |, 
County of Union, 
18 Personally appeared before the undersigned authority 


Squire B. Rude, George W. Rude, and John R. Rude, the 
above-named defendants, who, being by me duly sworn, depose and 
say that they have read the foregoing answer subscribed by them, 
and that the same is true of their own knowledge, except as to the 
matters therein stated on information and belief, and as to these 
matters they believe it to be true. 

Witness my hand and notarial seal this 3d day of June, 1876. 
[ SEAL. | | J. W. CONAWAY, 
Notary Public. 


And afterwards, to wit, at the May term of said court, on the 30th 
day of June, 1876, before the Honorable Walter Q. Gresham, one of 
the judges of said court, the following further proceedings in the 
above-entitled cause were had, to wit: 3 

Come now the complainants, by counsel, and file their replication 
herein in the words following, to wit: 

The repliants, saving and reserving unto themselves all and all 
manner of advantage of exception to the manifold insufficiencies of 
the said answer, for replication thereunto say that they will aver 
and prove their said bill to be true, certain, and sufficient in the law 
to be answered unto, and that the said answer of the said defendants 
is uncertain, untrue, and insufficient to be replied unto by these 
repliants, without this, that any other matter or thing whatsoever 

in the said answer contained material or effectual in the law 
19 to be replied unto, confessed and avoided, traversed or denied, 
is true; all which matters and things these repliants are and 
will be ready to aver and prove as this honorable court shall direct, 
and humbly pray as in and by their said bill they have already 


prayed. 
| BOWMAN, PRINGLE anv SCOTT, 
Complainants’ Solicitors. 
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And afterwards, to wit, at the same term of said court, on the same 
day, before the Honorable Walter Q. Gresham, judge as aforesaid, 
the following further proceedings in the above-entitled cause were 
had, to wit: 
On motion of the complainants it is ordered that Herman Merritt, 
of Cincinnati, Ohio, be, and he is hereby, appointed special exam- 
iner in this cause, under the 67th amended rule in equity. | 


And afterwards, to wit, at the November term of said court, on 
" ' : dal . : £. 

the 17th day of November, 1876, before the Honorable Walter Q. 
Gresham, judge as aforesaid, the following further proceedings in 
the above-entitled cause were had, to wit: 

Come now the parties by counsel, and, upon motion, it is ordered 
that the above-entitled cause be, and the same is hereby, referred to 
John D. Howland, Esg., master in chancery, who is directed to take 
the testimony and report the same, together with his finding thereon, 
to this court with all convenient speed. 


And afterwards, to wit, at the May term of said court, on the 14th 
day of May, 1880, before the Honorable Walter Q. Gresham, 
20 judge as aforesaid, the following further proceedings in the 
above-entitled cause were had, to wit: 
Come now the complainants, by 8. A. Bowman, Esq., their solicitor, 
and, upon his motion, it is ordered that William Schlater, Esq., of ’ 
the city of Richmond, State of Indiana, be, and he is hereby, ap- > 
pointed special examiner in chancery in the above-entitled cause, 
and is empowered to cause to come before him, at the office of H. 
C. Fox, Main street, in the said city of Richmond, upon proper notice 
given to the defendants, the witnesses of the complainants, and to 
take their depositions in writing and return the same, duly certified, 
into this court, addressed to the clerk thereof, at Indianapolis. 


And afterwards, to wit, at the May term of said court, on the Ist 
day of November, 1880, before. the Honorable Walter Q. Gresham, 
judge as aforesaid, the following further proceedings in the above- 
entitled cause were had, to wit: 

Come now the defendants, by Hatch and Stem, their solicitors, 
and enter their appearances herein. 


And afterwards, to wit, at the November term of said court, on 
the 3d day of December, 1880, before the Honorable Walter Q. 
Gresham, judge as aforesaid, the following further proceedings in 
the above-entitled cause were had, to wit: 

On motion of defendants it is hereby ordered that Jeremiah Two- 
hig, of Cincinnati, Ohio, be appointed special examiner for the State 
of Ohio, for the purpose of taking testimony on behalf of defendants 
in the above-entitled cause, under the 67th rule in equity as 
amended. 


91 And afterwards, to wit, at the November term of said court, 
on the 21st day of February, 1880, in recess thereof, the fol- 
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lowing further proceedings in the above-entitled cause were had, 
to wit: 

Come now the defendants, by Stem and Peck, their solicitors, and 
enter their appearance herein. 


And afterwards, to wit, at the November term of said court, on 
the 25th day of February, 1881, before the Honorable Walter Q. 
Gresham, judge as aforesaid, the following further proceedings in 
the abeve-entitled cause were had, to wit: 

The motion of the defendants to dismiss the bill (1) for want of 
parties complainant and (2) for want of prosecution having been 
argued by counsel for both sides, and the court being fully advised 
in the premises, said motion is overruled without prejudice to the 
defendants to renew the objection of a want of parties on a final 
hearing. 


And afterwards, to wit, at the November term of said court, on 
the 28th day of February, 1881, before the Honorable Walter Q. 
Gresham, judge as aforesaid, the following further proceedings in 
the above-entitled cause were had, to wit: 

Come now the defendants, by Stem and Peck, and file motion for 
leave to amend answer and to extend time for taking testimony 
herein in the words following, to wit: 

Now come the defendants herein and move the court for leave to 
amend their answer herein, and also for such time as the court may 
deem reasonable in which to take further testimony. 


22 And afterwards, to wit, at the November term of said court, 

on the 2nd day of March, 1881, before the Honorable Walter 
Q. Gresham, judge as aforesaid, the following further proceedings in 
the above-entitled cause were had, to wit: 

Come now the defendants, by Stem and Peck, their solicitors, and 
by consent file answer herein in the words following, to wit: 

Now come the defendants and amend their answer herein by 
adding thereto the following: 

These defendants, further answering, deny the title of the com- 
plainants to this suit, and allege that these complainants have not 
such title to the letters patent mentioned in their bill of complaint 
as to enable them to bring suit thereunder against these defendants. 

These defendants further allege that on the 10th day of November, 
1874, the said John M. Westcott, by an instrument in writing bear- 
ing said date, assigned and sold to Isaac Kinsey and Aaron Morris 
a certain undivided part of the interest in the letters patent sued on 
herein, which said assignment is recorded in the Patent Office of 
the United States. 

And these defendants further allege that on the 4th day of Feb- 
ruary, 1879, the said Isaac Kinsey assigned an undivided one- 
twelfth interest in said letters patent to Lowell L. Laurence and the 
Wayne Agricultural Company; which said assignment is now of 

record in the Patent Office of the United States. 
23 Wherefore these defendants again allege the want of suffi- 
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cient title in the complainants to enable them to maintain this 
suit, and they pray as they have heretofore prayed. 
GEORGE W. RUDE. 
JOHN R. RUDE. 
SQUIRE B. RUDE. 
STEM anp PECK, : 
Sol’rs for Def ’ts. 


STATE OF INDIANA, 


County of Union, § as 
Squire Rude, George Rude, and John Rude, the defendants in the 

above-entitled cause, being first duly sworn, depose and say that the 

matters mentioned in the foregoing amended answer are true, to the 

best of their knowledge and belief. 
GEORGE W. RUDE. 
JOHN R. RUDE. 
SQUIRE B. RUDE. 


Subscribed and sworn to before me this Ist day of March, 1881. 
[SEAL. | L. W. STANFORD, 
Notary Public. 


And afterwards, to wit, at the November term of said court, on 
the 11th day of March, 1881, before the Honorable WalterQ.Gresham, 
judge as aforesaid, the following further proceedings in the above- 
entitled cause were had, to wit: 

Come the parties, by counsel, and thereupon the court, being suffi- 
ciently advised in the premises, doth now overrule the motion of 
the defendants to extend the time for taking testimony herein. 


24 And afterwards, to wit, at the November term of said court, 

on the 16th day of March, 1881, before the Honorable Walter 
Q. Gresham, judge as aforesaid, the following further proceedings in 
the above-entitled cause were had, to wit: 

Upon motion of defendants in the above-entitled cause for leave 
to take further testimony,and said defendants having offered a bond 
in the sum of $5,000 as security for costs and damages, which bond 
is accepted and approved, it is ordered that the defendants have 
twenty days from the 16th day of March, 1881,in which to take such 
testimony as they may desire, and that the complainants may have 
fifteen days thereafter in which to take rebutting testimony. 

It is further ordered that the orders heretofore entered overruling 
said motion be set aside. 


And afterwards, to wit, at the May term of said court, on the 16th 
day of May, 1881, before the Honorable Walter Q. Gresham, judge 
as aforesaid, the following further proceedings in the above-entitled 


cause were had, to wit: 


This cause having been brought to a final hearing upon the 
pleadings and proofs, and counsel for the respective parties having 
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been heard and the same having been duly eonsidered by the 
court, it is found, and hereby ordered, adjudged, and decreed, 
that the extended letters patent No. 30685, dated November 

20th, 1860, and No. 31819, dated March 26th, 1861, 
25 granted to Hiram Moore for improvements in seeding ma- 

chines and set out in the bill of complaint herein, are good 
and valid; that the said Hiram Moore was the original and first in- 
ventor of the improvements specified in each of said patents; that 
said improvements are useful, and that the title to said letters patent, 
respectively, is duly vested in the complainants. 

And it is further ordered, adjudged, and decreed that the defend- 
ants have disturbed, violated, and infringed the exclusive rights. of 
the complainants under the said letters patent, as in said bill set 
forth. 

And it is further ordered, adjudged, and decreed that the com- 
plainants do recover of the defendants the profits, gains, and advan- 
tages which the defendants or any or either of them have received or 
made or which have arisen or accrued to them or either of them 
from their said infringement of said patents or either of them bv 
the manufacture, use, or sale of the improvements specified in the 
first and second claims of said patent No. 30685 or in the sixth 
claim of said patent No. 31819, up to the expiration thereof, together 
with the damages the complainants or the said Moore have sus- 
tained thereby. 

And it is further ordered, adjudged, and decreed that the com- 
plainants do recover of the defcndants their costs, charges, and dis- 
bursements in this suit to be taxed. 

And it is further ordered, adjudged, and decreed that it be referred 
to William P. Fishback, Esq., one of the masters of this court, resid- 

ing at Indianapolis, to ascertain, take, and state and report 
26 to the court an account of the gains, profits, and advantages 

which the defendants or either .of them have received or 
which have arisen or accrued to them or either of them from in- 
fringing the said claims of said patents or either of them, as well as 
the damages the complainants or the said Moore have sustained 
thereby. 

And it is further ordered, adjudged, and decreed that the com- 
plainants, on such accounting, have a right to cause an examina- 
tion of said defendants and each of them, ore tenus or otherwise, and 
also the production of their books, vouchers, and documents, and 
that the defendants attend for such purpose before said master from 
time to time as said master shall direct. 

And it is further ordered, adjudged, and decreed that a perpetual 
injunction be issued in this suit against the defendants to restrain 
them and each of them, their agents, employees, and servants, from 
making, using, or vending the improvements specified in the first or 
second claims of said patent No. 3685 and in the sixth claim of 
patent No. 31819, pursuant to the prayer of the bill. 


And afterwards, to wit, at the May term of said court, on the 23d 
day of May, 1881, before the Henorable Walter Q. Gresham, judge 
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as aforesaid, the following further proceedings in the above-entitled 
cause were had, to wit: 
Whereas on the 16th day of this month a decree was en- 
27 tered in this cause providing, among other things, for a per- 
petual injunction against said defendants, their agents, em- 
ployees, and servants; and whereas by inadvertence said decree of 
injunction was made to apply to the “sixth claim of patent No. 
01819,” which had at that time expired: Now, therefore, it isordered 
by the court that that part of said decree be so modified as not to 
apply to the sixth claim of patent No. 31819, but that said decree 
in all other respects remain as there entered; and this modification 
shall not affect the complainants’ right to damages for the infringe- 
ment of sixth claim of patent No. 31819 prior to the expiration of 
said patent. 


And afterwards, to wit, at the May term of said court, on the 30th 
day of May, 1881, before the Honorable Walter Q. Gresham, judge 
as aforesaid, the following further proceedings in the above-entitled 
cause were had, to wit: 

And now, at this day, come as well the said complainants as the 
said defendants, by their counsel, respectively, and, it appearing to 
the satisfaction of the court that since the decree was entered herein 
on the 17th day of May, 1881, enjoining the defendants from further 
infringement of the complainants’ patent, the complainants have 
published printed circvlars warning the public that said decree had 
enjoined the defendants, their agents, employés, and servants, from 
making, using, or vending the machines known as the “ Indiana” 

or “Improved Indiana;” and it further appearing that the 
28 publication of said printed circulars tends to injure the de- 

fendants’ business as manufacturer of grain drills, and that 
said circular is an unwarranted interpretation of said decree, it is 
ordered and adjudged dy the court that the said complainants, their 
attorneys, agents, and servants, be, and they are hereby, enjoined 
from further publication or use of said circular, either as advertise- 
ments in newspapers or by transmission through the mails or other- 
wise; and the said complainants, their attorneys and agents, are 
further enjoined from commencing or prosecuting any suit or suits 
in any other court or courts against the defendants herein, their 
agents or servants, for the manufacture, sale, or use of any machines 
which are the subject of account before the master in this suit, and 
the costs of this motion will be taxed against the complainants. 


And afterwards, to wit, at the November term of said court, on 
the 19th day of December, 1881, before the Honorable Walter Q. 
Gresham, judge as aforesaid, the following further proceedings in 
the above-entitled cause were had, to wit: 

Come now the complainants, by H. C. Fox, their solicitor, and 
upon his motion it is ordered that Thomas D. Evans, of the town of 
Silsby, Union county, Indiana, be, and he is hereby, appointed 
special examiner in chancery in this cause, and is empowered to 
cause to come before him, at his office in said town of Silsby, upon 
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proper notice given to the defendants, the witnesses of the ecomplain- 
ants and to take their depositions in writing and return the same 
duly certified into this court, addressed to the clerk thereof, at In- 
dianapolis. 


29 And afterwards, to wit, atthe November term of said court, 

on the 29th day of March, 1882, before the Honorable 
Walter Q. Gresham, judge as aforesaid, the following further proceed- 
ings inthe above-entitled cause were had, to wit: 

Come now the complainants, by Henry C. Fox, solicitor, and upon 
his motion it is ordered that George Needham, of the city of Rich- 
mond, Indiana, be, and he is hereby, appointed special examiner in 
chancery in this cause, and is empowered to cause to come before 
him, at his office, No. 510 Main street, in the city of Richmond, 
Wayne county, State of Indiana, upon proper notice given to the 
defendants, the witnesses of the defendants, and to take their deposi- 
tions in writing, and return the same duly certified into this court, 
addressed to the clerk thereof, at Indianapolis. 


And afterwards, to wit, at the November term of said court, on 
the 27th day of November, 1882, before the Honorable Walter Q. 
Gresham, judge as aforesaid, the following further proceedings in 
the above-entitled cause were had, to wit: 

On motion before me for a rule upon the defendants do appear 
and show cause why they should not be attached for contempt of 
court in the violation of the decree herein perpetually enjoining 
them from the further infringement of the letters patent therein 
mentioned, and being satisfied, upon the evidence submitted to me, 
that there is cause for issuing said rule, it is hereby ordered that said 

defendants, Squire B. Rude, George W. Rude, and John R. 
ou Rude, appear before said court, at the hour of 10 o’clock in the 

morning, on Monday, the 8th day of January, 1883, or as 
soon thereafter as counsel can be heard, then and there to show 
‘ause, ifany they can, why an attachment as for contempt should 
not issue against them for making, selling, and delivery at liberty, 
within said district, grain-seeding machines, such as they were, by 
the decree and injunction of this court, perpetually enjoined from 
making, selling, or delivering. 


And afterwards, to wit, at the November term of said court, on 
the 8th day of January, 1883, before the Honorable Walter Q. Gres- 
ham, judge as aforesaid, the following further proceedings in the 
above-entitled cause were had, to wit: 

This cause coming on to be heard on a rule to show cause why 
the defendants should not be attached for contempt of court for an 
alleged violation of the injunction, and the same having been 
argued by counsel for the respective parties, the court, being fully 
advised in the premises, doth hereby order, adjudge, and decree that 
the defendants had not violated the injunction, and that said rule 
be dismissed at complainants’ costs. 


And afterwards, to wit, at the November term of said court, on 
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the 6th day of December, 1883, before the Honorable'William A. 

Woods, judge as aforesaid, the following further proceedings in the 
above-entitled cause were had, to wit: 

Comes now William P. Fishback, Esq., master in chancery, 

ol and files his report and evidence herein ; and said report is 
in the words following, to wit: 

[In pencil:] This report was withdrawn & case recommitted to 

master. 


o2 And afterwards, to wit, at the November term of said court, 
on the 14th day of December, 1883, before the Honorable 
William A. Woods, judge as aforesaid, the following further pro- 
ceedings in the above-eutitled cause were had, to wit: 
Come now the defendants, by Mess. Stem and Peck, their solic- 
itors, and file their exceptions to the master’s report herein in the 
words following, to wit: 


Exceptions taken by defendants to the report made in the above-en- 
titled cause by W. P. Fishback, special master, to whom this cause 
was referred by an order of this court made in the ae 
decree herein, and being the report filed December 6th, 1883 


Now come defendants herein and except to the said report of said 
master for reasons as follows, to wit: 

First. For that said report fails to find, as it should find, that the 
testimony offered by complainants is indefinite and uncertain and 
that no certain number of infringing machines made by defendants 
ean be arrived at with accuracy or certainty; therefore only nomi- 
nal damages can be recovered. 

Second. For that said report fails to find, as it should find, that 
the testimony referring to a statement in writing, made by de- 
fendants pending this “litigation, relating to the number of drills 
made by defendants is na. and should be excluded from 

the record because said statement was made as part of nego- 


oo tiations for a compromise and contained all drills made by 
defendants, many of which did not infringe complainants’ 
atents. 


Third. For that said report fails to find, as it should find, that 
said statement contained the total number of machines made by de- 
fendants, both those infringing and those not infringing the patents 
sued on, and therefore is not proof of the number of infringing ma- 
chines made by defendants. 

Fourth. For that said report erroneously finds that defendants 
have made and sold 1,600 drills infringing complainants’ patents— 
800 two-horse drills and 800 one-horse drills—whereas it should 
have found that the eviden*e was so indefinite and uncertain 
that no exact number of infringing drills can be found with certainty 
or accuracy, and nominal damages only can be recovered. 

Fifth. For that said report erroneously finds that most of the drills 
made by defendants infringed two claims of complainants’ patent, 
whereas it should have found that the evidence shows that only a 
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small number infringed two claims of one patent and none of the 
claims of the other patent. 

Sixth. For that said report erroneously finds that defendants’ con- 
duct manifests a disposition to conceal the facts or such an igno- 
rance on the subject that their evidence, outside of admission against 

their own interest, is entitled to little weight, whereas said re- 
o4 port should have found, as the fact is, that defendants’ books 

were burned and they were unable to give an exact statement 
of the facts, but did all that could be reasonably required of them to 
get at the facts in the case, and furthermore that the burden of proof 
was on complainants to show accurately and exactly the number of 
infringing drills made and sold by defendants; that complainants 
have failed in such proof and must recover nominal damages only. 

Seventh. For that said report erroneously finds that the evidence 
of Mr. Ham “shows that the statement of defendants was not so 
large,” and the evidence of Mr. Reinstedler “supports the truth of 
the statement,” whereas it should have found, as is the fact, that Mr. 
Ham’s statement covers all drills made or sold by defendant with 
the exception of not more than 10 or 15; that said statement covers 
at least four different kinds of drills, and that Mr. Ham had no 
knowledge whether one or all or any of these drills infringed any of 
complainants’ claims, and that Mr. Reinstedler never knew how 
many of defendants’ drills sold by him infringed complainants’ 
patents, and never noticed when they were altered, and that from 
said evidence it is impossible to arrive at any accurate estimate of 
the number of infringing drills made by defendants. 

Kighth. For that said report erroneously finds that defendants 
should pay the damages reported on all machines made by them 

infringing any of complainants’ claims, whereas it ‘should 
30 have found, as is the fact, that complainants never made any 

machines and marked them patented or gave actual notice of 
their patents to defendants prior to the filing of this suit in 1876, 
and are therefore barred by statute from recovering any damages. 

Ninth. For that said report erroneously finds that complainants’ 
evidence proves an established license fee which may be taken as a 
basis of damages, whereas it should have found, as is the fact, that 
the evidence fails entirely to prove an established license fee which 

can be taken asa basis of damages, and that the complainants are 
only entitled to recover nominal “dam: ages. 

Tenth. For that said report erroneously finds that the evidensé 
proves that the “ Wayne Agricultural Company paid the royalty of 
$1.00 for one-horse drills and $2.00 for two-horse drills for four years, 
which, in the absence of evidence to the contrary, may be regarded as 
ret asonable,” whereas it should have been found, as is the fact, that 
the evidence proves that the Wayne Agricultural Company paid a 

royalty of fifty cents for one- horse machines and $1.00 for two-horse 
machines for four years, but then refused to pay it any longer, and 
that the question of the amount of royalty was then submitted to 
arbitration by the parties; that such payments or any payments by 
the Wayne Agricultural Company under the circumstances cannot 
be held to be proof of an established license fee. 
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36 Eleventh. For that said report erroneously finds that the 

settlement made by complainants with P. P. Mast was on the 
basis of an established royalty of $1.00 for one-horse and $2.00 for 
two-horse machines, and that the fear of litigation was a small ele- 
ment of the settlement itself, whereas it should have found that the 
evidence proves that the settlement with Mast was not made upon 
a basis of said license fee, but a lump settlement made to avoid liti- 
gation for past infringements, no estimate being made of the num- 
ber of machines made and sold or at the time during which said 
patent had been infringed, and that said settlement does not prove 
an established license fee for the use of complainants’ patent, but, on 
the contrary, proves that there was no market value for such a license 
and no fixed or estimated royalty. 

Twelfth. For that said report fails to find, as it should find, that 
the testimony shows that the settlement with English and Over was 
made in fear of suit; that other considerations than the value of 
complainants’ patents entered as aa element of the settlement, viz., 
the fear that unless settlement was made the Hoosier Drill Com- 
pany would cease paying English and Over their license fee; that 
English and Over never took any license, and that Over succeeded to 
the assets and liabilities of the firm of English and Over, and for five 
years continued to infringe the patents and never paid any license 
fee. 
Thirteenth. For that said report fails to find, as it should 
37 ~—._ find, that the burden of proof of an established royalty is on 

the complainants, and that said complainants have only 
proven one license, which was abandoned by the parties, and the 
amount of royalty to be paid submitted to arbitration ; that com- 
plainants’ evidence that a license was taken by Mast and English 
and Over is contradicted by Mast and English and Over, and, as it 
stands, the complainants have failed to prove an established royalty. 

Fourteenth. For that said report erroneously finds that the evi- 
dence proves that there was an established iicense fee, and that said 
fee was the same if one or all of the ten claims of the two pat- 
ents were infringed, whereas it should have found, as is the fact, that 
even if defendants had proven an established license fee, which they 
have not, they have still failed to prove that defendants infringed 
more than two of the ten claims, and have failed to prove any estab- 
lished royalty for said two claims separate from the whole ten; 
hence they have failed to prove any proper measure of damages for 
defendants’ infringement, and any recovery must be only nominal. 

Fifteenth. For that said report erroneously finds that defendants 
have made and sold 800 infringing one-horse machines, and that 
the plaintiffs’ damage on that account is $800,and that defendants 
have made and sold 800 infringing two-horse machines, and that 

plaintiffs’ damages on that account are $1,600, making $2,400 
38 his damages in full, whereas said report should have found, 
as is the fact, that the complairants have failed to prove defi- 
nitely any number of infringing machines made and sold by de- 
fendants ; that complainants have failed to prove any fixed or estab- 
lished license fee, and have taken no testimony to prove any profits; 
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therefore, there being no evidence upon which any report of dam- 
ages can be based, the report must be for nominal damages, with the 
costs of the account, for defendants. 

Sixteenth. For that said report and finding is based on guess- 
work and speculation and not, as required by law, on clear and spe- 
cific evidence proving positively and accurately the measure and 
amount of damages, there being no such proof before the master. 

Respectfully submitted, STEM anp PECK, 
Counsel for Def'ts. 


And afterwards, to wit, at the November term of said court, on 
the Ist day of April, 1884, before the Honorable William A. Woods, 
judge as aforesaid, the following further proceedings in the above- 
entitled cause were had, to wit: 

This cause coming on to be heard on the exceptions of the de- 
fendants to the master’s report, and being argued by counsel and 
considered by the court, and the court being duly advised in the 
premises, Is of the opinion that the proof does not sustain the find- 
ing of the master as to the matter of damages; and it is thereupon 

ordered by the court that this cause be, and the same 
39 is hereby, recommitted to the master with directions to admit 

further evidence as to damages and to report the same with 
his conclusions of law with all convenient speed. 


And afterwards, to wit, at the November term of said court, on 
the 23rd day of April, 1885, before the Honorable William A. 
Woods, judge as aforesaid, the following further proceedings in the 
above-entitled cause were had, to wit: 

Comes now William P. Fishback, Esq., master in chancery, and 
files his 2nd-report herein in the words following, to wit: 


To the honorable court : 

The undersigned, the master in chancery to whom this cause was 
referred to take additional evidence concerning plaintiffs’ claim for 
damages herein and report the same to the court with his conclu- 
sions, now respectfully reports as follows: 

‘The evidence taken and submitted to me, in addition to the items 
of evidence filed with and covered by my former report, consists of 
the following, viz: 

The deposition of John M. Westcott, taken by Robert Zahnor, 
notary public, January 14th, 1885, with exhibits. 

Copy of letters patent or specification forming part cf letters 
patent No. 30685) to Hiram Moore, dated November 20th, 1860. 

Drawings of Flory and Grove grain drill, No. 7163, patented 

March 12th, 1850. 
40 Drawings of A. Franklin seeding machine, No. 18579, 
patented November 10th, 1857. 

Aiso specifications forming parts of said two letters patent to 
Flory and Grove and A. Franklin. 

Stipulation, dated February 10th, 1885, stating what William H. 
Nauman would testify as a witness if he were sworn and examined 
as such. 
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Deposition of Horace G. Swope, taken and certified by Thomas D. 
Evans, notary public and special commissioner, February 6th, 1885. 

Depositions of James A. Marley and Charles E. Patric, taken and 
certified by James Johnson, notary public, January 8th, 1885. 

Depositions of L. L. Lawrence and Jesse P. F ulgham, taken and 
certified by Perry J. Freeman, notary public. 

Depositions of William H. Lefevre, Henry B. Thompson, John 
H. Shearer, taken and certified by George O. Warrington, notary 
public, January 5th, 1885. 

Also the exhibits used and referred to in the examination of said 
witnesses. 

Also said evidence and exhibits, with briefs of counsel, are filed 
herewith. 

The additional evidence does not strengthen the proofs heretofore 
made in support of the claim that complainants had established a 
license fee or royalty which furnished a criterion upon which to 
estimate his damages. The effort has been to prove that the device 
or combination covered by the first claim of the patent No. 30685 
was an invention of great value and utility, and that complainants 
are entitled to damages for the infringement thereof by defend- 

ants. 
41 The claim is described and set forth as follows in the speci- 
fications forming part of said letters patent No. 30685; 

“The conduit or passage ‘H,’ arranged between the bottom of - 
the hopper and the discharge, in combination with the oblique dis- 
charge I and the toothed distributing cylinder ‘ C,’ substantially as 
described, and for the purposes herein specified.” 

The specification says: “This conduit ‘H’ passes beyond the 
lowest point of the cylinder, and then curves or inclines slightly 
upward, so that the grain cannot fall out from the conduit by gravi- 
tation, but must be moved, as it were, uphill before it can reach the 
discharging orifice,” ete. 

The first inquiry is as to the number of grain drills made and 
sold by defendants which infringed the claim above set out. On 
this branch of the case no new evidence has been produced, and, as 
was stated in the former report, it is impossible to reach a satisfae- 
tory result. George Rude and Squire Rude, the defendants, differ 
very materially in their evidence on this point. Taking the out- 
side figures given by George Rude, and it wight conclude that from 
1870 to 1881, both inclusive, the firm of Rude Bros. made and put 
on the market 2,500 grain drills which infringed the claim men- 
tioned. By Squire Rude’s evidence the number would not exceed 
1,500. The evidence of Ham, the railroad agent at Liberty, where 
the drills were put on the cars, and of Rhinestedler, the agent of 

defendants, who sold their drills at St. Louis and in the West, 
42 is unsatisfactory for the reason that they are unable to state 

how many of the drills handled by them were infringing 
muchines. 

Besides this it appears that some of the so-called infringing ma- 
chines did not use all the elements of the combination described 
under the first claim above mentioned. In some of them the 
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“oblique” discharge I was not used, but what is celled a “straight ” 
discharge was substituted therefor. 

To this it is answered that the “straight discharge” is the me- 
chanical or practical equivalent of the “ oblique discharge,” and that 
the use of the conduit H and the toothed eylinder “C” in combi- 
nation with the “straight discharge ” is as much an infringement of 
complainants’ claim as if the “ oblique discharge” were used. 

‘The merit claimed for the oblique discharge was that the grain 
was delivered from the discharge orifice in a steady flow, while the 
straight discharge would deliver it in bunches. Theoretically this 
seems to be so, but practically, and as shown by the tests made in 
the master’s office and the experiments testified to by the witnesses, 
there seems to be very little, if any, difference in this respect. 

The chief value of plaintiffs’ combination is in the channel or 
conduit H, whieh is so constructed that a reservoir of loose grain is 
collected in the bottom of the seed cup, into which it falls from the 

hopper without obstruction, and from there it is lifted by the 
43 toothed cylinder to the discharge orifice, where the grain is 

discharged without being cracked or injured. In the “ gravi- 
tation feeds,” in use prior to the complainants’ invention, the revolv- 
ing cylinder was fitted so closely to the inside of the cup that the 
grain was cracked or injured in passing. ‘The complainants’ device 
is for a “ force feed,” which lifts the grain to an elevated discharge 
orifice, as distinguished from a gravitation feed, in which the grain 
passes from the hopper to the discharge orifice at the bottom of the 
cup, where it drops to the ground. ‘The force feed has an elevated 
discharge orifice to which the grain is lifted; the gravitation feed 
has a discharge orifice at the botton of the cup, and the grain is re- 
leased without being lifted. 

But the claim covers the combination consisting of the conduit 
or channel, the toothed cylinder, and the oblique discharge, and the 
evidence shows that a number of the machines made and sold by de- 
fendants had the two first-named elements of the combination, but 
had the straight instead of the oblique discharge. 

Squire Rude, one of the defendants, testifies that they made a 
change in the cup in 1880 or 1881, cutting the mouth of the feed 
cup square. (See deposition June 29th, 1885, answer to question 3.) 

He says, in answer to question 12, same deposition, that he thinks 
the changes were made in 1880. He says, in answer to cross- 
question 18, same deposition, that it was made in March or April, 

1881. 
+4 It appears by George Rude’s evidence that during the years 

1870, 1874, 1875, 1878, 1879, 1880, and in 1881 (prior to May) 
defendants made and put on the market about 2,000 drills; of his 
outside figures were adopted the number would be larger. Squire 
Rude makes the number less. In my former report I used George 
Rude’s evidence as to the contents of a written statement he had 
made for a basis upon which to estimate the number of infringing 
machines. His depositions, outside of what he says about the written 
statement, shows a greater number than I then reported. I now 
report and find that the whole number made and sold by defendants 
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which infringed all three of the elements of the combination covered 
by the first claim was 2,000, and that of these one-half were one- 
horse and one-half two-horse drills. The burning of defendants’ 
factory and the loss of their books have made it impossible to get 
at the exact number. 

There remains to be considered the question of the value of this 
claim or combination to the defendants who used it in violation of 
complainants’ rights. The evidence on this subject is conflicting. 
During the life of the patent some manufacturers considered it of so 
much value that they paid a stipulated license for its use. Now 
they say it is worth very little, if anything, and it may be true that 
its value has been impaired or destroyed by new devices and im- 

provements. The value of this combination, as estimated by 
45 the witnesses, varies from nothing to six dollars per drill. In 
the highest estimates the witnesses must refer to the increased 
value to the farmer who uses the machine. The manufacturer ex- 
pects to make a profit, and it would not be fair to charge him the 
value of tlre combination in that sense. 
‘I report and find that the complainants are entitled to damages 
as follows: 


For 1,000 one-horse drills at 75 cents each.....-.------ $750 00 

oo oe eee: RI ahaa 1,500 00 

Total damages_.-.......- ew pani tudeuunal Pe. $2,250 00 
tespectfully submitted, W. P. FISHBACK. 


And afterwards, to wit, at the November term of said court, on 
the 29th day of April, 1885, before the Honorable William A. Woods, 
judge as aforesaid, the following further proceedings in the above- 
entitled cause were had, to wit: 

Come now the defendants, by Stem and Peck, their solicitors, and 
file their exceptions to the master’s report herein in the words fol- 
lowing, to wit: 


Exceptions taken by defendants to the report of W. P. Fishback, 
special master, to whom this cause was referred by an order of this 
court made in the interlocutory decree herein, and being the 
second repurt of said master herein, and filed April 23d, 1885. 


Now come defendants herein and except to the said report by 
said master for reasons as follows, to wit: 
46 First. For that the findings in said report are based on 
speculation and are only guesses, both as to the number of 
infringing drills and as to the value of the claim infringed. 

Second. For that the said report fails to state, as it should state, 
any definite facts or evidence as a basis or ground for the findings 
reported. 

Third. For that said report erroneously finds that defendants 
made and sold two thousand grain drills which contained the com- 
bination described in the first claim of said patent No. 30685, 


JOHN M. WESTCOTT ET AL., &¢. 23 


whereas it should have found that defendants made and sold a much 
smaller number of drills which contained said combination. 

Fourth. For that said report finds that said defendants made and 
sold an equal number of one-horse and two-horse drills containing 
complainants’ invention, whereas it should have found that the evi- 
dence shows that the number of one-horse and the number of 
two-horse drills containing complainants’ invention was not the 
same. : 

Fifth. For that said report erroneously finds that the chief value 
of the combination claimed in said patent consists in the channel 
H, which is so constructed that a reservoir of loose grain is collected 
at the bottom of the seed cup, into which it falls from the hopper 
without obstruction and from which it is lifted by the toothed cyl- 

inder to the discharge orifice without being injured or cracked, 
47 and that in seeding machines in use prior to complainants’ 

invention the seed wheel was fitted so closely to the inside of 
the cup that the grain was cracked or injured—that is, that its 
value consists in that it permits the grain to pass from the hopper 
to the ground without being broken or injured, which was not done 
by devices used prior to complainants’ invention— 

Whereas said report should have found from the evidence that 
the value of the channel H in complainants’ combination consists 
in the fact that said channel, by providing a reservoir at the bottom 
of the cup, retains the grain in the cup until it is lifted out by 
the toothed cylinder, thereby preventing it from falling out by 
gravity, thus making it a force feed; that grain drills in use prior 
to complainants’ invention permitted the grain to pass from the 
hopper through the cup and fall to the ground by gravity, but that 
in both the force feeds and gravity feeds a channel is provided, 
through which the grain passes uninjured. 

Sixth. For that said report fails to find, as it should find, that the 
first claim of patent No. 30685 is for a combination of three sep- 
arate elements, and a drill using less than all of these elements does 
not infringe said claim; that one of these elements is an oblique 
discharge orifice ; that a large portion of defendants’ drills omitted 
this element, and therefore did not infringe the combination 

claimed. 
48 Seventh. For that the said report fails to find that the wit- 

nesses who testify to the value of the combination claimed — 
base their opinions and conclusions upon two false or mistaken as- 
sumptiuns of fact, and that their testimony is therefore valueless and 
their conclusions false, said false or mistaken assumptions being, 
first, that the witnesses base the value of one element of the combi- 
nation claimed in the patent, viz., the channel H, upon the fact that 
it permits the grain to pass from the hopper to the ground without 
being cracked or injured, assuming that the claim of the patent 
covers any channel which permits the grain to pass through the cup 
uninjured, whereas any passage back of and under the toothed cyl- 
inder, such as those used in gravity feeds long prior to complain- 
ants’ invention, would permit the grain to pass without being broken 
or injured as completely as would the passage H; and, second, in 
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that the witnesses, in estimating the value of the second element of 
tiie combination, viz., the oblique discharge, base their opinions and 
conclusions upon the assumption that an oblique discharge is nec- 
essary to cause the grain to flow in a stream instead of bunches ; 
whereas, as a matter of fact, such oblique discharge is not neces- 
sary, but the grain will not bunch when a straight discharge i is used, 
bui will flow as evenly as with the oblique discharge. 
Eighth. For that said report erroneously finds that the damages 
suffered by complainants by reason of defendants’ infringe- 
49 ment of a single claim to be greater than the amount the 
complainant-, after full consideration and consultation, offered 
to charge for a license to use the entire ten claims of the two patents 
sued on. 


Respectfully submitted, 
STEM anp PECK, 
Counsel for Defendants. 


CINCINNATI, April 28th, 1885. 


And afterwards, to wit, at the May term of said court, on the 19th 
day of June, 1885, before the Honorable Walter Q. Gresham and 
Honorable William A. Woods, judges of said court, the following 
further proceedings in the above-entitled cause were had, to wit: 

Come now the complainants, by Mess. Wood & Boyd, their solic- 
itors, and file their bill of revivor in the above-entitled cause in the 
words following, to wit: 


John M. Westcott, of Richmond, in said State of Indiana; Henry 
Lewis, Edward A. Furgeson, of Cincinnati, State of Olio, and citizens 
of Ohio, and John T. West, of the city of Minneapolis, State of Min- 
nesota, and a citizen of Minnesota, executors of the last will and tes- 
tament of Charles W. West, deceased, bring this their bill of revivor 
against Henry Husted and Americus K. Johnson, administrators of 
the estate of Ge: orge W. Rude, deceased, and William M. Snyder, 
executor under the last will and testament of John R. Rude, de- 
ceased. 

And thereupon your orators show unto your honors that 
50 said John M. Westcott and Charles W. West did, on or about 
the tenth day of March, 1876, exhibit their original bill of 
complaint in this court against Squire B. Rude, George W. Rude, 
and John R. Rude, of Liberty, in the State of Indiana, praying for 
an account, payment of profits and damages, and an injunction to 
restrain them from infringing‘letters patent granted to Hiram Moore 
for improvements in grain drills, and by him assigned to said West- 
cott and West. 

And your orators further show unto your honors that the said de- 
fendants, having been duly served with process for that purpose, ap- 
peared and put. in their answer to said bill, and such proceedings 
were had on or about the sixteenth day of May, 1881, that upon a 
hearing upon pleadings and proofs a decree was ente red, as prayed 
for in said bill, and the matter referred to W. P. Fishback, one of 
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the masters of this court, to ascertain and report the damages, as will 
more fully appear by the record of this case. | 

And your orators further show that proceedings have been had 
before said master and that his report is now on file. 

And your orators further show that after the making of said de- 
cree said Charles W. West departed this life, having first made and 
published his last will and testament in writing, whereby he ap- 
“eases your orators, Henry Lewis, John T. West, and Edward A. 

bee eszessies thereof, and who have since duly probated said 
will. 
51 And your orators further show that since the entry of said 
decree the said George W. Rude has departed this life and 
that the said Henry Husted and Americus E. Johnson have been 
. duly appointed administrators of his estate. 

And your orators further show that since the entry of the decree 
herein the said John R. Rude has departed this life, first having 
made and published his last will and testament in writing and 
thereby appointed said William M. Snyder executor thereof. 

And your orators further show that the said suit and proceedings 
have become abated by the deaths aforesaid, and that they are, as 
advised, entitled to have the said suit and proceedings revived 
against the said Henry Husted, Americus E. Johnson, and Wm. M. 
Snyder, and to have the said cause put in the same plight and con- 
dition as the same was in previous to the abatement thereof by the 
deaths aforesaid. 

To the end, therefore, that the said Henry Husted, Americus E. 
Johnson, and William M. Snyder may show cause, if they can, why 
the said suit and proceedings therein should not stand and be re- 
vived against them as such executor and administrators as afore- 
said of the late defendants, John R. Rude and George W. Rude, and 
be in the same plight and condition as the same were in at the time 
of the abatement thereof, and that the said suit and proceedings had 
therein may stand and be revived accordingly: 

May it please your honors to grant unto your orators a writ 

52 of subpeena to revive the same, issuing out of and under the 
seal of this honorable court, to pe directed to the said Husted, 
Johnson, and Snyder, thereby commanding them, by a certain day 
and under a certain penalty to be therein expressed, to be and ap- 
pear before your honors in this honorable court, and then and there 
to show cause, if they can, why the said suit and the proceedings 
therein should not stand and be revived against them, and be in 
the same plight and condition as the same were in at the time of 
the abatement thereof; and, further, to stand to and abide such 
order and decree in the premises as to your honors may seem meet. 

And your orators will ever pray, «ce. 

WOOD anv BOYD, 
Solicitors for Orators. 


And afterwards, to wit, at the same term of said court, on the same 
day, before the Honorable Walter Q. Gresham and Honorable Wil- 
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liam A. Woods, judges of said court, the following further proceed- 
ings in the above-entitled cause were had, to wit: 

On: motion this day to the court by Mr. Boyd, of counsel for the 
complainants, and by consent of Mr. Stem, of counsel for defend- 
ants, it is ordered that the suit and proceedings mentioned in the bill 
of revivor herein stand revived in the name of said John M. West- 
cott and Henry Lewis, John T. West and Edward A. Ferguson, ex- 

ecutors of Charles W. West, deceased, against said Squire B. 
53 Rude and Henry Husted and Americus E. Johnson. admin- 

istrators of George W. Rude, deceased, and William M. 
Snyder, executor of John R. Rude, deceased, and be in the same 
plight and condition they were in at the time of deaths of said 
George W. Rude and John R. Rude, two of the defendants in the 
original bill herein. 


And afterwards, to wit, at the May term of said court, on the 3d 
day of July, 1885, before the Honorable William A. Woods, judge as 
aforesaid, the following further proceedings in the above-entitled 
cause were had, to wit: 

This cause came on to be heard on exception to the master’s re- 
port, and was argued by counsel; and thereupon, upon considera- 
tion thereof, it is ordered, adjudged, and decreed that the complain- 
ants do recover of the defendants the sum of eighteen hundred 
dollars for the damages sustained by them as complained of in the 
bill, together with their costs to be taxed and a fee of $150 allowed 
the master, and that execution issue therefor as in an action at law. 

And in so far as the master’s report is inconsistent with the forego- 
ing order the exceptions to said report are sustained, and in other 
respects said exceptions are overruled. 

And the defendants now pray an appeal, which is granted upon 
their filing bond in the sum of $5,000, with sureties to be approved 
by the court. 


o4 (Here follows the opinion of Judge Woods.) 


The exceptions filed are numerous, but passing by others the 
court will consider only those which bring into question the measure 
of the damages assessed. Upon this point the master says: 

“ Plaintiffs waive all claim for profits and rely upon the proofs 
produced as establishing a fixed license or royalty as the measure of 
damages.” And after giving an abstract of the testimony of the 
four witnesses who were examined upon the point, the report pro- 
ceeds to say: “It is very difficult to determine from this evidence 
whether it makes proof of such an established royalty or license fee 
as furnishes a criterion upon which to estimate complainants’ dam- 
ages. The owner of a patent is granted a monopoly. He may 
choose to reserve the right to use his invention exclusively to him- 
self and to make and sell machines, keeping all other manufacturers 
out of competition. He may enjoin infringers. He has the right to 
fix a reasonable license fee or royalty, to be paid by manufacturers 
who use his invention in making machines, and, if fixed and rea- 


is 
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sonable and paid by those who use the invention, srch fee or royalty 
isa criterion upon which a computation or assessment of damages 
may be based. 
“It is proved that the Wayne Agricultural Company paid 
55 the royalty of $1.00 for 1-horse machines and $2 for 2-horse 
machines for four years—a sum which, in the absence of evi- 
dence to the contrary, may be regarded as reasonable. Mast & Co. 
paid between $2,000 and $3,000 in cash and conceded privileges, 
which Westcott estimates to have been worth as much more for in- 
fringement. It is true Westcott threatened suit, and when money 
is paid under threat of suit merely as the price of peace it furnishes 
no evidence of the amount or value of ‘the real claim in dispute; 
but the settlement made shows that Westcott was paid something 
substantial fur the infringement, and that the fear of litigation was 
a small element of the settlement itself. Westcott says that he 
arrived at the amount by his estimate of the number of the ma- 
chines made by Mast & Co. and other considerations which are ex- 
plained in Mast’s deposition. Mast says no estimate was made of 
the number of machines.” 

“ Westcott says he gave licenses like the one attached to his depo- 
sition to Mast & Co. and to English and Over. Mast was examined 
but not interrogated on that point. Mr. English, the active man in 
the firm of English and Over, says he does not recollect whether 
they took a license or not.” 

“It is with considerable reluctance that I have come to the con- 
clusion that the evidence furnishes proof of a license fee which may 

be taken as a basis for damages. The defendants have un- 
56 doubtedly infringed complainants’ invention, and the ma- 

chines made by them, which are mentioned in the evidence, 
were all made after this suit was brought.” 

As to the point made that the evidence does not show how many 
of the machines made by defendants infringed one and how many 
infringed both claims of plaintiff, the master is of the opinion 
that the terms of the license were the same in either case and the 
same fee was charged whether one or more claims were infringed. 
“IT therefore report and find that the defendants have made and sold 
800 infringing one-horse machines and that plaintiffs’ damages on 
that account are S800, and that defendants have made and sold 800 
infringing two-horse machines, and that plaintiffs’ damages on that 
account are $1,600, making $2,400 his damages in full.” 


S ~~) 


The clause in this license referred to by the master is of the fol- 
lowing tenor: 

Third. The party of the second part agrees to pay two dollars as 
a license fee upon every two-borse drill or seeder and the sum of one 
dollar on every one-horse drill or seeder manufactured by said 
party of the second part containing any of the patented improve- 
ments: Provided, That if the said fee be paid upon the days provided 
herein for semi-annual returns, or within ten days thereafter, a dis- 
count of fifty cent- shall be made from said fee for prompt payment.” 

There is probably no reason to question the general principles 
enunciated by the master in respect to the rights of patentees 
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57 in their inventions, but the court does not concur in all re- 

spects with the master’s application of them in this case nor 
with the conclusion reached. Some of the facts found are not, in 
the judgment of the court, supported by the evidence. Some items 
of evidence were considered by the master which, in the opinion of 
the court, were not admissible, and which, therefore, should have 
been allowed no weight whatever. 

In respect to the royalty paid by the Wayne Agricultural Com- 
pany, Westcott, the only witness to the point, testified this: 

“The licensees to whom these licenses were given paid the fees as 
stipulated. The Wayne Agricultural Co. paid for four years, since 
which time they have paid nothing, their excuse being that they 
claimed to have bought an interest in the patent. We sued them 
in this court and the court decided that they had no title to the pat- 
ent, and then they agreed to arbitrate with us and the suit was dis- 
missed.” 

This evidence does not show the payment of fees as stated by the 
master. It is left uncertain whether or not the fees paid for four 
years were at the rate of one and two dollars for a machine or fifty 
per cent. of those sums. The fair inference perhaps is that the 
Wayne Agricultural Co. did for four years manufacture drills under 
the license, though it is not entirely clear that the license was not 

issued after or near the close of that period, soas to make the 
58 transaction in reality asettlementforinfringement. Thisiscer- 

tainly so in respect to the other parties named, who, if they 
received licenses at all, which is doubtful, received them as evidence of 
settlements, and these settlements, it is shown, were made either ex- 
press threats or the fear of suits for infringement. 

If for a time the Wayne Agricultural Company made the drills 
under a license the manufacture was afterwards continued under a 
different claim of right, and when that claim had been overruled by 
the court, instead of settling for the infringement on the terms of 
the license, the company obtained an arbitration, the result of which 
has not been shown. 

The first inquiry is whether or not the proof in respect to pay- 
ments for infringements was admissible or ought to have been 
considered by the master at all. I know of no case in which it has 
been decided that such evidence is competent, and upon principle I 
am not able to see how it can be. On the contrary, it seems to ine 
clear that it ought not to be received. Proof of license fees charged 
and paid before use for the right to use an invention is admissible 
upon the same theory that proof of sales in open market of any 
marketable commodity is competent, because it shows or tends to 
show a market price, but settlement for past use of an invention can- 
not be brought within the rule, bécause inconsistent with the prin- 
ciple on which the rule rests. The infringer or one who is accused 

of infringement is from the necessity of the situation under 
59 compulsion of making compensation as demanded or of taking 
the risk of a suit, and how much his action in a particular 
case of settlement may have been influenced by this or other special 
considerations it is impossible for the master or the court to deter- 
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mine, and therefore the inquiry should not be entered upon. The 
only way to escape the inquiry is to exclude the evidence. To ad- 
mit it is contrary to the maxim, “ Jnter alias acta,” &e. It involves 
an attempt to resolve doubt or difficulty by another, Litem lite solvit. 
There are, doubtless, reported cases in which it appears that such 
evidence was received and considered, but generally this has been 
done without objection and uniformly (so far as I know) without a 
judicial declaration or decision that it was proper. 

In the opinion of the court in Packet Company vs. Sickles, 19 
Wall., 611, the rule is reaffirmed, as laid down in Seymour vs. Me- 
Cormick, 16 How., 480, “that in suits at law for infringement of 
patents when the sale of licenses by the patentee had been sufficient 
to establish a price for such licenses, that price should be taken as 
the measure of his damages against the infringer.” “The rule thus 
declared,” it is added, “has remained the established criterion of 
damages in cases to which it was applicable ever since,” and further 
on in the opinion it is said, and it affords a clear interpretation of 
the rule in respect to the point now mooted: “In such a case noth- 

ing is more reasonable than that fixed by the patentee for the 
60 use of his invention iu his dealings with others, and sub- 
mitted to by them before using it should govern.” 

This, it is true, is the rule of law, but the complainants, waiving 
their right in equity to claim an account of profits, have invoked 
the same rule here and must abide by it as it is. 

See also Black vs. Munson, 14 Blatehf., 268. 
Greenleaf vs. Yale Lock M’f’g Co., 17 id., 253. 
Matthews vs. Spangenberg, 14 Feb. Rep., 350. 
3 Southerland Damages, pp. 601-607. 

1 Greenleaf Evidence, sec. 174. 

Wharton Evidence, sec. 1199. 

Abbott’s Trial Evidence, 188, 189. 


It follows that the proof of damages made in this case, excepting 
that in reference to the license granted to the Wayne Agricultural 
Company, must be rejected and should have been disregarded by 
the master; and this being done, does there remain evidence suffi- 
cient to support the master’s conclusion? It seems probable that 
the master himself would have thought not; as it was he came to 
that conclusion “ with considerable reluctance.” 

The rule, as already stated, requires “ a sale of licenses” sufficient 
to establish a price for such licenses. “A royalty in order to be bind- 
ing ona stranger to the licenses which establish it must be a uniform 
royalty.” Walker on Patent, 390. These and the like expressions 
and definitions found in the cases and text books imply that proof 

of a single license is not sufficient, and if under some circum- 
61 stances such proof might be deemed adequate that in this in- 

stance is not of such clear and unequivocal character as to 
give it such weight. 

Proctor vs. Brill, 4 Fed. Rep., 415. 

Judson vs. Bradford, 3 Ban. & A., 539. 
Black vs. Munson, 2 B. and Arden, 628. 
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57 in their inventions, but the court does not concur in all re- 

spects with the master’s application of them in this case nor 
with the conclusion reached. Some of the facts found are not, in 
the judgment of the court, supported by the evidence. Some items 
of evidence were considered by the master which, in the opinion of 
the court, were not admissible, and which, therefore, should have 
been allowed no weight whatever. 

In respect to the royalty paid by the Wayne Agricultural Com- 
pany, Westcott, the only witness to the point, testified this: 

“'The licensees to whom these licenses were given paid the fees as 
stipulated. The Wayne Agricultural Co. paid for four years, since 
which time they have paid nothing, their excuse being that they 
claimed to have bought an interest in the patent. We sued them 
in this court and the court decided that they had no title to the pat- 
ent, and then they agreed to arbitrate with us and the suit was dis- 
missed.” 

This evidence does not show the payment of fees as stated by the 
master. It is left uncertain whether or not the fees paid for four 
years were at the rate of one and two dollars for a machine or fifty 
per cent. of those sums. The fair inference perhaps is that the 
Wayne Agricultural Co. did for four years manufacture drills under 
the license, though it is not entirely clear that the license was not 

issued after or near the close of that period, soas to make the 
58 transaction in reality asettlementforinfringement. Thisiscer- 

tainly so in respect to the other parties named, who, if they 
received licenses at all, which is doubtful, received them as evidence of 
settlements, and these settlements, it is shown, were made either ex- 
press threats or the fear of suits for infringement. 

If for a time the Wayne Agricultural Company made the drills 
under a license the manufacture was afterwards continued under a 
different claii 1 of right, and when that claim had been overruled by 
the court, instead of settling for the infringement on the terms of 
the license, the company obtained an arbitration, the result of which 
has not been shown. 

The first inquiry is whether or not the proof in respect to pay- 
ments for infringements was admissible or ought to have been 
considered by the master at all. I know of no case in which it has 
been decided that such evidence is competent, and upon principle I 
am not able to see how it can be: On the contrary, it seems to ne 
clear that it ought not to be received. Proof of license fees charged 
and paid before use for the right to use an invention is admissible 
upon the same theory that proof of sales in open market of any 
marketable commodity is competent, because it shows or tends to 


show a market price, but settlement for past use of an invention can- 


not be brought within the rule, because inconsistent with the prin- 
ciple on which the rule rests. The infringer or one who is accused 

of infringement is from the necessity of the situation under 
o9 compulsion of making compensation as demanded or of taking 

the risk of a suit, and how much his action in a particular 
case of settlement may have been influenced by this or other special 
considerations it is impossible for the master or the court to deter- 
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mine, and therefore the inquiry should not be entered upon. The 
only way to escape the inquiry is to exclude the evidence. To ad- 
mit it is contrary to the maxim, “ Jnter alias acta,” &e. It involves 
an attempt to resolve doubt or difficulty by another, Litem lite solvit. 
There are, doubtless, reported cases in which it appears that such 
evidence was received and considered, but generally this has been 
done without objection and uniformly (so far as I know) without a 
judicial declaration or decision that it was proper. 

In the opinion of the court in Packet Company vs. Sickles, 19 
Wall., 611, the rule is reaffirmed, as laid down in Seymour vs. Me- 
Cormick, 16 How., 480, “that in suits at law for infringement of 
patents when the sale of licenses by the patentee had been sufficient 
to establish a price for such licenses, that price should be taken as 
the measure of his damages against the infringer.” “The rule thus 
declared,” it is added, “has remained the established criterion of 
damages in cases to which it was applicable ever since,” and further 
on in the opinion it is said, and it affords a clear interpretation of 
the rule in respect to the point now mooted: “In such a case noth- 

ing is more reasonable than that fixed by the patentee for the 
60 use of his invention in his dealings with others, and sub- 
mitted to by them before using it should govern.” 

This, it is true, is the rule of law, but the complainants, waiving 
their right in equity to claim an account of profits, have invoked - 
the same rule here and must abide by it as it is. 

See also Black vs. Munson, 14 Blatchf., 268. 
Greenleaf vs. Yale Lock M’f’g Co., 17 id., 253. 
Matthews vs. Spangenberg, 14 Feb. Rep., 350. 
3 Southerland Damages, pp. 601-607. 

1 Greenleaf Evidence, sec. 174. 

Wharton Evidence, sec. 1199. 

Abbott’s Trial Evidence, 188, 189. 


It follows that the proof of damages made in this case, excepting 
that in reference to the license granted to the Wayne Agricultural 
Company, must be rejected and should have been disregarded by 
the master; and this being done, does there remain evidence suffi- 
cient to support the master’s conclusion? It seems probable that 
the master himself would have thought not; as it was he came to 
that conclusion “ with considerable reluctance.” 

The rule, as already stated, requires “ a sale of licenses” sufficient 
to establish a price for such licenses. “A royalty in order to be bind- 
ing ona stranger to the licenses which establish it must be a uniform 
royalty.” Walker on Patent, 390. These and the like expressions 
and definitions found in the cases and text books imply that proof 

of a single license is not sufficient, and if under some circum- 
61 stances such proof might be deemed adequate that in this in- 

stance is not of such clear and unequivocal character as to 
give it such weight. 

Proctor vs. Brill, 4 Fed. Rep., 415. 

Judson vs. Bradford, 3 Ban. & A., 539. 
Black vs. Munson, 2 B. and Arden, 623. 


? 
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It is true in a sense, doubtless, that the owner of an invention has 
a right to fix his price upon it, but to constitute evidence against an 
infringer he must have fixed it “in his dealings with others” and 
not merely in a form of license which he was willing to grant. It 
is, as it appears to me, entirely inadmissible in law or in equity that 
a patentee may, by inserting in his licenses a claim for a certain 
royalty with a proviso that half of that sum will be received in full 
in case of prompt payment, acquire a right to demand the entire 
sum of an infringer. If he can arbitrarily make such a disecrimina- 
tion he may as well make the ratio three to one or any other propor- 
tion. The question is, What is a reasonable royalty? The laws of 
the land fix the rates of interest for the forbearance of money, and 
if it be possible to make a discrimination against infringers of patents 
over prompt-paying licensees greater than lawful interest (except as 
may be done by the court under the statutory provision for treble 
damages) it must be done, as it seems to me, upon some competent 
evidence other than an arbitrary clause in a license or licensees, 

however many of them may have been issued. 
62 The same may be said in reference to the clause in the 

license which requires that the specified royalty shall be 
paid for every drill “ containing any of the patented improvements.” 
This, as it seems to me, affords no proof, certainly not con- 
clusive proof, against an infringer that he should pay the entire roy- 
alty named in the license for infringing only one of two or more 
claims of a patent unless the one infringed be shown to be the only 
claim which has or had any value, or that the different claims were 
substantially the same. 

In respect — two or more claims in a patent, each of value and 
distinct from the other, one cannot equal all in value, any more than 
in mathematics a part can equal the whole. T he. licensee may, if he 
choose, bind himself to pay the same price, whether he use the en- 
tire invention or a part only, but at the same time he acquires the 
right to use all, and so his agreement may not be unreasonable ; but 
if, as against an infringer, such a license can have any force, reason- 
ably, it must be in the way only of establishing a royalty for the 
entire invention. This view is in accordance with authority. 

In Birdsall vs. Cooledge, 93 U. S., 64, it appears that the alleged 
infringement was of one only of three claims in the letters patent, 
and the Court says: “Still it is obvious that there cannot be any 
one rule of damages prescribed which will apply in all cases, even 

when it is conceded that the finding must be limited to actual 
63 damages. When the patented improvement has been used 

only toa limited extent and for a short time” the jury should 
find less than the amount of the license fee. 

See also Procter vs. Brill, supra. 

Wooster vs. Simonson, 16 Fed. Rep., 680. 

Ruggles vs. Eddy, 2 Bann. & Arden, 627. 

Without further evidence the plaintiff is entitled to nominal 
damages ; but that there may not be a failure of justice the case is 
remanded to the master, with direction to admit further evidence 
by each party if offered, and to report the same and his conclusions. 
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64 Testimony taken in the above-entitled cause, before William 

P. Fishback, master in chancery, at the office of the clerk 

of the United States courts, in the city of Indianapolis, on 
Wednesday, June 15th, 1881. 


SquirRE Rupe, being first duly sworn according to law, testified 
as follows: 


Direct examination by Mr. Boyp: 


Q. 1. Are you one of the defendants in this case? 

A. Yes, sir; I am. 

Q. 2. State, if you can, the amount of profits realized by your 
company from the manufacture and sale of the 300 one-horse drills 
prior to 1879 due to the invention here in controversy. 

A. I do not think we received any. 

Q. 3. State, if you can, the amount of profit realized by your com- 
pany by the sale of the 300 one-horse drills reported by you as hav- 
ing been sold prior to 1879. 

A. I could not answer the question. 

Q. 4. When did your firm commence the manufacture of grain 
drills? 

A. In 1868, I believe. 

Q. 5. How many did you make that year? 

A. I could not tell; I think about forty. 

(). 6. That was in 1868? 

A. Yes, sir. I want to make an explanation right there, with 
your permission. Those drills were aslide-feed drill and not a force- 
feed drill. | 

Q. 7. How many and what kind did you make in 1869? 
65 A. I think we made probably about half that number of 
the same class machines. 

Q. 8. How many and what class in 1870? 

A. As near as I can tell we made six of the force feed, like the 
Exhibit Defendants’ Hopper, with seed cups and driving shaft, 
and during the same season we probably made a few of the slide- 
feed machines. 

Q. 9. Whet kind did you make the following year, 1871? 

A. We made a different machine from that—the counter-shaft, or 
the shaft could not be taken out at will. 


Mr. Peck: I object to this form of examination, going through 
their whole business from year to year and giving a description 
thereof of the different kinds and classes of feed then made, when 
the exhibit is the only feed before the court and the only feed upon 
which the court has found an infringement, so the whole ground as 
to the recovery for damages and profit relates to this kind of feed, 
and an inquiry into any other character of feed is, I think, objec- 
tionable. 

Mr. Boyp: We propose to show that wherein all these different 
machines he made in that year differ from the others. 
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Objection overruled; te which ruling of the master defendants, 
by their counsel, then and there excepted. ' 


Q. 10. Was that the only difference? 

A. That was the only difference I remember. 

Q. 11. You say counter-shaft in your answer; what do you mean 
by that? 

A. I will qualify that by saying the driving shaft. 
66 Q. 12. How many of these machines of the kind mentioned 
in your last answer did you make and sell that year? 

A. I think about twenty. 

Q.13. What kind did you make in 1872? 

A. We made still a different machine from the one last described. 

Questions by the Master: Did you make any more of these like 
the ones you made in the previous year? 

A. In part; we quit making them. We did not make any like 
that as a whole. 
. After what time? 
. After 1871. 
State wherein those you made in 1872 differed. 
. You want the description of difference ? 

Q. The number first, if you have got it, of those you made in 
1872. 

A. My recollection is we ordered 100 set of irons and completed 
70 machines. 

©. Go on and state the difference. 

A. The cylinder or feed roll, with the exception of possibly a 
dozen, were cored straight threw a square hole and straight. 


By Mr. Peck: 


Q. So as to be the same size as the shaft? 
A. The orifice was level or nearly so. 


>OPo 


By the Master: 


Q. In these machines you last mentioned was there anything 
like this (reading from claim No. 6, patent No. 30685)? 

A. I think not. 

Q. Or anything substantially like it? 
67 A. The opening, in place of being curved round, as that 
is, was curved level. 

Q. I am asking you whether you used the particular part of the 
claim in the machine you made in 1872? 

A. The shaft was not removable at will. 


By Mr. Boyp: 


Q. 14. What supported the feed roll in the case ? 

A. The same ag this Exhibit “Root’s Hopper.” 

Q. 15. Why could not the shaft be removed then ? 

A. From the fact that the shaft was bearded to hold it in place 
in place of boring and keying. 

Q. 16. At how many points did you beard the shaft? 
q 
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A. At two points for the whole shaft. 

Q.17. After removing the beards the shaft could be removed, could 
it not? 

A. If the beards were removed, of course. 

Q. 18. Cannot you produce one of these devices that you have just 
described ? 

A. I presume I could. I would not know now where to find one. 
We have none in our possession. 

Q. 19. Can you give the name of any person to whom you sold 
them ? 

A. I do not recollect. 

Q. 20. Why did you change the form of the discharge that season ? 

A. That was done by the moulder; for what reason | do not know. 

Q. 21. Who was the moulder ? 

A. If I mistake not the Dayton Machine Company. 

Q. 22. Did you get all your castings for the feeds that year from 

the Dayton Machine Company ? 
68 A. I am not positive as to that. 
Q. 23. From whom else did you get them that you remem- 

ber of ? 

A. I do not know that we got any from anybody else, but may 
have. 

Q. 24. What kind of machine did you make in the year 1873? 

A. Similar machines to those made in 1872. 

@. 25. You made more than one kind in 1872? 

A. The latter described ; that is my recollection. 

Q. 26. Where did you get the castings for those ? 

A. Ido not remember the name of the firm, but I think it was 
the Variety Iron Works, at Hamilton, Ohio. 

Q. 27. I will read the first and second claim- of patent No. 30685, 
mentioned in the decree, and ask you whether the drills made in 
1873 by you contained the device named ? 


Objected to. 


A. I do not recollect anything about the short bar at the bearing 
in the case, but the discharge, according to my recollection, was 
level, not oblique. The inside was curved, but a general level sur- 
face. 


By the MAsTER: 


Q. You have not the patterns from which the castings were taken? 
A. No, sir; our patterns were all burned in 1868. 
Q. Was the pattern intended to make that point of discharge 
exactly straight? 
A. They were curved from the inside. 
Q. How much less of a depression did they make than there is 
here from the centre? 
69 A. Not $ as much as there is there. It was intended to be 
straight. 
Q. As straight as you could make it? 
A. Yes, sir; that is my recollection of it. 


o—187 


34 SQUIRE B. RUDE ET AL., &C., VS. 


By Mr. Boyn: 


Q. 28. Did you make your own castings in 1878 from the time of 
the fire or before it? 

A. No, sir. 

Q. 29. How did you happen to have your patterns there? 

A. My patter-s were brought home, except the patterns that were 
used in 1878. 

Q. 30. Did you take the patterns away from the Variety [ron 
Works? 

A. Yes, sir. 

Q. 31. When did you do that? 

A. I could not tell you the date exactly, but it was after we com- 
menced getting our castings from Sohn, Reutchler & Co., at Hamil- 
ton, Ohio. 

Q. 32. When did Sohn, Reutchler & Co. commence to make 
them ? 7 

A. I cannot tell you now. I do not know the exact length of 
time that the various works made them. 

Q. 35. How many drills did you sell in 1873? 

A. About one hundred. 

Q. 34. How many and of what kind did you make in 1874? 

A. Supposed to have made from 125 to 150. They were different 
from the machines of 1873 in this: The mouth of the cup was cut 
nearly the shape of Exhibit Root’s Hopper. That was done to make 

it draw more readily from the sand. ‘The shaft was, as de- 
70 scribed, before being bearded, the same as we used in the years 

of 1872 and 1873. The eylinder was similar to the one in the 
machine made in 1872 and 1873, with this exception, that the square 
hole through the cylinder was made tapering from the centre to 
each and for the purpose of casting the same without a core, lifting 
from the centre in the cup and the other part left in the drag, 
making what foundrymen, I believe, know as a green sand core. 

Q. 35. Then the cylinder had a single shaft bearing larger than 
the shaft and shorter than the cylinder? 

A. The shaft only bore on a part of the entire length of the 
cylinder. 

Q. 36. State whether or not it was shorter than the cylinder. 

A. It is shorter. 

Q. 37. Where did you get the castings for those? 

A. My recollection is it was from Sohn, Reutchler & Co. 

Q. 38. When did you make the next change, if any? 

A. I presume the next season. 

Q. 39. What change did you make then ? 


By Mr. Peck: I object to all this, too, and reserve my exceptions. 


A. The next season’s machine—that would be 1875, as near as I 
can recolleci—was cored with the shaft bearing in the centre, leav- 
ing a short shaft bearing similar to Exhibit Root’s Hopper; the 
bearing in the sides of the feed cup the same and the discharge 
opening the same as Exhibit Root’s Hopper. 
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Q. 40. State how many of those you made. 
71 A. We will put it at, say, 100. 
Q. 41. Were these mounted so that the shafts could be re- 
moved ? 
A. The shafts were bearded in the same as I have described before. 
Q. 42. How long did you continue to make machines like those 
of 1875? 
A. I think for that year and the following—1875 and 1875. 
Q. 43. How many did you make in 1876? 
A. I do not think there was one made in 1876, but there was no 
change that I know of. That is what I alluded to. 
(). 44. Was there any made in 1877 ? 
A. None the same. The grain blew down for both years, and there 
was no demand for the machines. 
Q. 45. What kind of a machine did you make in 1878 and how 
many of them ? 
A. Straight; about 200, possibly more, which were consumed in 
our fire. 
Question by the Master: What was the date of the fire? 
A. July 7th, 1878. 
(). 46. Did not you advertise to duplicate the parts of these old 
drills you have spoken of ? 
A. Wedid not; no,sir; we have had no patterns since the fire. 
Q. 47. Did not you advertise to do it, and have not you done that 
since the fire? 
A. Not that I remember of. 
72 Q. 48. When did you commence again after the fire to build 
drills; in 1879, was it not? 
A. We commenced the next spring—yes, sir. 
(). 49. Describe the feed of the drill made in 1879. 


Objected to. 


A. I believe there was no change except in the coring of the feed 
cylinder. That was cored with a round straight hole until near one 
end, and then a square hole larger than the shaft. 

Q. 50. You mean by no change that it was the same as the ma- 
chine made in 1877 ? 

A. I would presume so; they were the same as Exhibit Root’s 
Hopper. 

Q. 51. How many did you make in 1879? 

A. I could not tell, but think about 75 to 100. It may possibly 
have been more; 1 am not positive. 

Q. 52. How many and of what kind did you make in 1880? 

A. Similar to those last described ; about 200 machines—lI believe 
lam wrong. I think part of those machines made in 1880 were 
straight discharge, opening level. 

It is admitted that patent No. 31819 expired March 26th, 1878. 


(. 53. Where did those straight ones go to? 
A. I know nothing about it now. 
Q. 54. Have you kept books since the fire? 
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A. Yeu; sir. 

Q. 55. Have you examined your books to ascertain the number 
made and sold ? 

A. I have not; I have not had time to examine them. 
73 Q. 56. How did you come by the data you have been reading 
from or referring to? 

A. We made it up from memoranda; the three of us together. 

Q. 57. What three of you ? 

A. Myself and partners. 

Q. 58. Did any person other than the Dayton Machine Company, 
the Variety Iron Works, and Sohn, Reutchler & Co. make castings 
for you? 

A. I believe the Dayton Malleable Iron Works made some cast- 
ings for us. | 

Q. 59. For what years ? 

A. I could not tell you about that. A. N. Hadley and Co. of 
Richmond made castings for us. 

Q. 60. Cannot you state when they made them ? 

A. I cannot tell you; they were among the first irons we had 
made. 

Q. 61. All these—these new ones among the first ? 

A. I do not know when the Malleable Iron Company made them. 
Hadley & Co. made them, I think, among the first. 

Q. 62. Have you sold since last year or have you on hand now 
any drills like those sold last year? 

A. None that I know of. 

Q. 63. Were those drills you have named for the several years one- 
horse or two-horse drills? 

A. One-horse—all those I have mentioned ; there was a few two- 
horse drills, maybe, possibly a dozen, from a dozen.to twenty; I do 
not know just the number; I do not know just when they -were 

made. a4 
74 Q. 64. Cannot you approximate the time when they were 
made? 

A. I would think about 1875 or 1876. 

Q. 65. Those were not included in those machines you have given ? 

A. No, sir; I had forgotten about them. 

Q. 66. Did not you make two-horse drills in 1879? 

A. Yes,sir; 1879 and 1880. 

Q. 67. The same kind both years ? 

A. Yes, sir. 

Q. 68. Were those like Exhibit Root’s Hopper? 

A. No, sir. 

Q. 69. What was the difference as far as the bearing of the cylin- 
der and the discharge orifice was concerned ? 

Objected to for the reasons heretofore stated. 


A. One end bearing of the cylinder rested on the feed shaft ; the 
other end of the cylinder rested within a rosette. The discharge 
differed from those one-horse drills in this, that it was higher at one 
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side of the opening than at the other; not from the center bearing 
(referring to Exhibit Root’s Seed Cup). 

Q. 70. The cylinder of the feed. made in 1879 and 1880, which you 
say rested on the shaft at one end, was cored out at the fluted end 
which only rested within the rosette ? . 

A. That is what I said; that is correct. 

Q. 71. And the cup had an oblique discharge with a passage be- 
tween the feed roll and the bottom of the cup, did it not? 

A. Yes, sir. 

Q. 72. How many of the style you have just described did you 
make and sell in each of those years? 

A. I could not tell you. 
79 Q. 73. Can you tell by reference to your books? 
A. I presume we could. 

Q. 74. Cannot you approximate the number that was made in 1879 
and 1880 each year? 

A. I suppose there were from 800 to 1,000 made altogether in both 
years. It might have been more, and it might have been less. 

Q. 75. Have you made any feeding devices similar to those last 
described or any having the oblique discharge during the present 
year? 


Objected to as irrelevant. 
A. A few. 


Q. 76. How many and how recently ? 

A. I could not tell you how many; I have no means of knowing ; 
but not since early in the year 1881. Possibly none since the Ist 
day of January, 1881. Since that time they were made similar to 
Exhibit Root’s Seed Cup. 

Q. 77. Did you not make two horse-drills in 1877 & 1878? 

A. We did not in 1877; was getting ready to build in 1878, and 
lost our material by fire. 

Q. 78. Cannot you state the profit made on either the one or two 
horse drills either per drill or for the gross number or a number 
made in any one year due to the invention in controversy ? 

A. I do not think that the invention was of any direct advantage; 
our drills are selling as readily and are giving as good satisfaction 
to the trade as formerly without the use of their combination — with 
them. , 

Q. 79. Cannot you answer the last question with reference 
76 to the profits on the whole drill without reference to whether 
it infringed or did not infringe the combination of the inven- 

tion in controversy ? 

A. No, sir; I cannot. 


Adjourned until ——, 1881, 10 o'clock a. m. 
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77 Circuit Court of the United States for the District of Indiana. 
In Equity. 


JOHN M. Westcorr et al. 
vs. No. 4814. 
SeurrRE B. Rupe et.al. { 


sefore the master. 


The defendants will take notice that the complainants will ex- 
amine witnesses in this cause, under the 67th rule in equity, as 
amended, at the office of P ringle and Johnson, city of Springfield, 
in the county of Clarke, in the State of Ohio, on Thursday, the 8th 
day of January, 1885, beginning said examination at 10 o'clock a. 
m. of said day, and continuing from day to day until completed. 

WOOD & BOYD, 
Solicitors for Complainants. 


Received copy Jan’y 6th, 1885. 
STEM & PECK, For Def’ts. 


Circuit Court of the United States for the District of Indiana. In 
Equity. 


JoHn M. Westcorrt e al. ) 
vs. No. 4314. 
SeurrRE B. Rupe et al. 


Examination of witnesses on behalf of the complainants under the 
67th rule in equity, as amended, pursuant to the annexed notice. 


Present: Edward Boyd, Esq., for the complainants, and 
78 Arthur Stem, Esq., for the respondents. 


By request of parties, it is ordered that the depositions be taken 
by question and answer. 


James A. MAILEy, a witness produced on behalf of the complain- 
ant-, being first duly sworn, deposeth and saith, in answer to inter- 
rogatories propounded to him by Epwarp Boyp, Esq., of counsel 
for the complainant-, as follows: 


Question 1. State your name, age, residence, and occupation. 

Answer. James A. Mailey ; residence, Dayton, Ohio ; age, 48 years; 
occupation, manufacturing and selling agricultural implements for 
the grain trade. 

Ques. 2. With what concern do you manufacture grain drills ? 

A. Farmers’ Friend Manufacturing Co. of Dayton, Ohio, of which 
Co. I am vice-president. 

Ques. 3. How long has the Farmers’ Friend Manufacturing Co. 
made grain drills ? 

A. The present organization—about fifteen years. 

Ques. 4. What is the most important feature of the grain drill? 
A. The feeding device. 
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Ques. 5. How long have you been connected with the grain-drill 
business ? 
A. About 12 years. 
79 Ques. 6. In a force feed in which fluted cylindery is em- 
ployed what are the advantages of a conduit in back of and 
under the cylinder for the passage of the seed from the cup to the 
elevated delivery ? 

A. The conduit, in my opinion, would be indispensable, as with- 
out it the grain would be ground and crushed between the cylinders 
and the walls of the cup. 

Ques. 7. What are the advantages due to an oblique discharge in 
connection with such a passage and cylinder? 

A. The oblique discharge provides for a more even distribution 
in flow of the grain. 

Ques. 8. How do present prices for drills compare with the prices 
at which they were sold, say, from 1872 to 1876” 

A. The prices of drills at present are about 20 per cent. lower 
than they were at that time. 

Ques. 9. Assuming that manufacturers had not the right to make 
grain drills with the passage and oblique discharge around the dis- 
tributing cylinder, what,in your opinion, would have been a reason- 
able royalty or license fee per drill for the privilege of making and 
selling two-horse grain drills, say, between 1875 and 1878? 

A. In my opinion, from three to five dollars would have been ° 
reasonable royalty under the conditions stated. 

Ques. 10. Answer a similar question in reference to one-horse 

drills. 
80 A. A royalty of from two to three dollars for one-horse drills 
would be a fair estimate. 

Ques. 11. Are you an inventor and patentee of improvements 
yourself? 

A. I have taken out two or three patents for improvements in 
agricultural implements. 


Cross-examined by Mr. Stem: 


X Ques. 1. What improvements of importance have been made 
in grain drills since 1875? 

A. The improvements that have come into most general use since 
that time are pressure on the hoes—the use of shoes and runners 
instead of hoes and attachments of various kinds for sewing fertiliz- 
ing material with the grain. 

X Ques. 2. These various improvements add very materially to 
the value of a grain drill, do they not ? 

A. They supply a want that add to the value of a drill and the 
convenience in using the same. 

X Q. 3. What would be the difference, in your opinion, in the 
market price of a drill having these improvements as compared with 
a drill without them ? 

A. I should think that about three dollars for the spring press- 
ure, and the fertilizing sewers much more—from fifteen to twenty 
dollars. 
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X Q. 4. Is there any difference in the market price of drills 
81 manufactured by your company and drills manufactured by 
the Wayne Agricultural Co.? 


Objected to as irrelevant. 


A. I think the prices generally are about the same. 

X Q. 5. How long has your Co. manufactured a force-feed drill? 

A. Ever since the present Co. has been in existence. 

X Q. 6. Have they always used a feed having an oblique dis- 
charge and a channel back of and under a fluted cylinder for the 
passage of the grain? : 

A. They have not. 

X Q. 7. When did they begin, if at all, to use these features ? 

A. They have never used the oblique discharge and have used 
the fluted cylinder for about 6 or7 years. They have always used 
a channel between the feed wheel and the cup. 

X Q. 8. What sort of a feed wheel did you use before adopting 
the fluted cylinder ? 

A. It was a wheel having “ V” shaped ribs & placed in a zigzag 
manner over the feeding surface of the wheel. 

X Q. 9. Have you ever paid any royalty for using the channel 
described? 

A. We have paid a royalty on the feed last described which has 
the channel, the elevated mouth in connection with the zigzag ribs 

on the feed wheel. | 
82 X Q. 10. To whom did you pay this royalty and under 
what patent or patents? 

A. The royalty was paid to Mr. B. Kuhns, a member of the Co., 
but the number of the patent I do not remember. 

X Q. 11. What was the amount of this royalty per drill? 

A. We paid Mr. Kuhns one and ;5,°; dollars royalty. 

X Q. 12. That royalty covered all the features claimed in his pat- 
ent, did it not? 

A. I do not remember now what the conditions were. 

X Q. 13. The purpose and effect of the channel described is the 
same whether used in connection with a cylinder, with zigzag ribs, 
or a fluted cylinder, is it not? . 

A. About the same. 

X Q. 14. Force feeds are made without a fluted or zigzag-ed cylin- 
der and without the channel described, are they not? 

A. Some are made with a vertical wheel having spurs, which ele- 
vate the grain, but all have the channel. 

X Q. 15. Did you ever know of any one paying the royalty named 
for using the features you have described, viz., the channel and the 
oblique discharge ? 

A. I do not know personally of such royalty being paid, but have 

learned during my business experience of royalties ranging 
83. _—_ from $2.00 to $5.00 & more having been paid for the use of 
feeding devices. 

X Q. 16. Have you ever known or heard of any one paying the 
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royalties named for the right to use the channel and oblique dis- 
charge shown and described in the patent sued on in this case? 

A. All have had the channel and, I think, some the oblique dis- 
charge. 

X Q. 17. With the royalties paid under this patent or under some 
other patent or patents? 

A. Some have been paid under this patent and some under the 
other patents. 

X Q. 18. Whoever paid a royalty under this patent of $3.00 to 
$5.00 for two-horse drills and two to three re ne for one-horse 
drills? 

A. I think the Wayne Agricultural Co. paid a royalty under this 
patent. I do not know the amount. 

X Q. 19. Your Co. does not use the oblique discharge now, does it ? 

A. It does not. 

X Q. 20. Was there any material difference in the market prices 
of drills manufactured by vour Co. and those manufactured by the 
Hoosier Drill Co. during the period between 1875 and 1878? 

A. During that period we used the zigzag feed referred to, 
84 and we aimed to get about the same prices as the Hoosier Drill 
Co., and I think we did get about the same prices. 

X Q.21. Howdid your prices compare with the prices of the Wayne 
Agricultural Co. during the same period ? 

A. I cannot tell, as | was not so well informed in regard to the 
drill manufactured by that Co. 


Re-examination by Mr. Boyp: 


Q. The zigzag ribs on the wheel mentioned by you moved past 
the discharge orifice obliquely, did they not? 

A. They did. 

Q. 2. What was the purpose in having these ribs zigzag instead 
of straight? 

A. To secure a more even discharge of the grain. 

Q. 3. Do you contemplate using the oblique discharge in future? 

A. We have had some conversation in regard to it, but it has not 
yet been definitely determined. 

Q. 4. Has the expiration of the term of the patent sued on had 
anything to do with this, and when did you learn that it had ex- 
pired ? 

A. We learned only a few weeks ago of the expiration of the pat- 
ent and that brought up the conversation in regard to the change. 

Q. 5. Will you see if you can ascertain the date and num- 
85 ber of the patent under which your Co. paid the royalty to 
Mr. Kuntz, and give them after recess ? 

A. I will. Since recess I have ascertained that the number of 

the patent is 87052, dated February 16, 1869, issued to B. Kubns. 
Recross-ex. : 

Q. Are not your Co. and the Hoosier Drill Co., of which Mr. West- 

cott, the complainant, is president, members of a drill manufactur- 


ers’ combination of which the defendant Co. is not a member? 
6—187 
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Objected to as irrelevant and not cross-examination. 


A: No, sir. 

Q. Are not your Co. and the Hoosier Drill Co. members or stock- 
holders of a company composed of drill manufacturers, said com- 
pany being organized for the purpose of owning and control-ing 
patents, regulating prices, and like objects, and is the defendant Co. 
interested in that Co. or combination ? 

Objected to as irrelevant and not cross-examination. 

A. No, sir. 

Q. Are not your Co. and the Hoosier Drill Co. or the stockholders 
or officers of these two Co.’s also stockholders in the Grain Drill 
Manufacturers’ Co. ? 


86 Objected to as irrelevant and not cross-examination. 


A. Two of the members of our Co. are stockholders in the Grain 
Drill Manufacturer- Co., and one of the stockholders of the;Hoosier 
Drill Co. is a stockholder in the Grain Drill Manufacturers’ Co. 

JAMES A. MARLEY. 


CHARLEs E. Patrick, a witness called on behalf of complainant-, 
being first duly sworn, testified, in answer to questions by Mr. Boyp, 
as follows: 


Q. 1. State your name, age, residence, and occupation. 

A. Charles E. Patric; age, 47 years; reside at Springfield, Ohio, 
and am a member of:the Superior Drill Company, manufacturers of 
grain drills and other agricultural implements. 

Q. 2. State the extent of your experience as inventor and manu- 
facturer of improvements in grain drills generally. 

A. My experience as inventor commences with the year 1864 or 
1865, since which time it has been my study and business—you 
inight say entirely so, as I have had no other business. Asa manu- 
facturer my experience dates from the formation of the Superior Drill 

Co., asa stockholder, in November, 1883. Prior to this time, 
87 dating back to 1867, I operated through licenses. 
Q. 3. Since the introduction of force-feed grain drills what 
kind of a market has there been for slide or gravity feeds, if any? 

A. I would say none at ail, so far as I am aware. 

Q. 4. In a force feed in which a fluted cylinder is employed what 
are the advantages of a passage back of and under the cylinder for 
the conduct of the grain to an elevated discharge orifice? 

A. The object is to admit and conduct the grain without injury. 

Q. 5. Could the grain be so conducted in a force feed employing 
a fluted cylinder without such a passage-way ? 

A. It could not. 

Q. 6. What are the advantages due to an elevated oblique dis- 
charge in connection with such a conduit and cylinder? 

A. The advantages of an elevated discharge is to give uniformity 
of distribution in seeding unlevel and hilly ground—to prevent 
sowing greater quantities when passing up an incline. The oblique- 
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delivery opening serves to made the seeding more regular, without 
which it would fall in bunches. 
88 Q. 7. What is the most important feature in a grain drill? 
A. It is the distribution or feeder, sometimes called the 
feeding mechanism. 

Q. 8. How do present prices for grain drills compare with the 
prices about ten years ago? 

A. They are very much less; from 25 to 40 per cent. less. 

Q.9. Assuming that manufacturers had not the right between 
1875 and 1878 to make grain drills with a passage around the cylin- 
der and an oblique discharge as before described, what, in vour 
opinion, would have been a reasonable license fee for the privilege 
of making and selling 2-horse grain drills with these features at that 
time? 

_ A. Basing an answer on my judgment and experience, I would 
say about five dollars. 

Q. 10. Under like assumptions, how much would you say for one- 
horse drills? 

A. lam not familiar with the prices of one-horse drills to any 
great extent, believing, however, that the advantages of these feat- 
ures would be, perhaps, equally important to a one-horse drill; per- 
haps two or three dollars; possibly this may be a trifle high. 

Q. 11. Now, assuming that the channel before described was 

89 old in connection with a peripheral distributing wheel, what, 

in your opinion, would be a reasonable license fee for the 

privelege of making and selling two-horse drills with the oblique 
discharge ? 

Ans. Well, I would say, perhaps, two dollars and a half. 

Q. 12. Was the Superior Drill Co. organized as a new company 
in 1883, or did it succeed to the business of some other company ; 
and, if so, how long had its predecessor been in business? 

Ans. [t succeeded Thomas and Rodgers, who succeeded Terrell, 
Ludiow & Rodgers, who began under my patents in 1867 or ’8, I 
am not positive. 

Ques. 13. State your experience and general knowledge as to the 
amount of royalties which have been paid for the seeding mechan- 
isin of grain drills. 

Objected to as irrelevant and immaterial. 


Ans. I licensed Terrell, Ludlow & Rodgers at $7 per drill. The 
license to Thomas, Ludlow and Rodgers was upon a sliding seale 
not more than five ,°; or less than $3 per drill, the amount be- 
coming less as the number each year increased. If they made less 

than 750 drills in a year the royalty was $5.25. If more than 
90 that and less than 1,000 the amount was $4.75, and so on 

down. I licensed a factory in Urbana, in 1867, at $7.00 each 
drill. I have licensed several other factories at prices ranging about 
as above. I remember of seeing printed blank licenses ot Bickford 
& Huffman toa party in the South, in which the amount was printed 
at $10.00. Mr. Bickford told me that this amount was to be the fee, 
but did not see any licenses after being executed. I don’t know 
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that I have any general knowledge that would differ from my own 
experience as to terms of royalty. 

Q. 14. In what year was the license granted to Thomas, Ludlow & 
Rogers ? 

A. In 1872. 

Q. 15. Do you know the amount of license fee received by the 
owners of the Davis patent for hoe-shifting device ? 

A. $2.00 per drill. 


Cross-examination: 


X Q. 1. When were force feeds first introduced ? 

A. According to the best of my knowledge, about 1862. 

X Q. 2. How many different kinds of force feeds have been man- 
ufactured between that time and 1880? 

A. There are two general classes of force feeds—one generally 

known, I believe, as a peripheral feed having flutes or ribs 
91 parallel or spiral on the periphera which serve to carry the 

grain out. The other is a lateral projecting flange having 
small ribs in its internal surface. I would hardly attempt to give 
the exact number of the different modifications, especially of the 
former class. 

X Q. 3. To which of these classes did the drills manufactured by 
your licenses belong ? 

A. To the one last mentioned. 

X Q. 4. In these was there a channel around the feed wheel, be- 
tween it and the walls of the cup? 

A. No, sir; there was not. 

X Q. 5. Under how many different patents were the licenses you 
have spoken of granted ? 

A. The license in 1867 was on two patents. I am not positive 
whether two or three—two to the best of my recollection. 

X Q. 16. Do you remember how many claims those patents had? 

A. I do not. 

X Q. 17. How many patents did you take out or own during the 
continuance of the license—that is, covering the license to Terrell, 
Ludlow & Rodgers, & Thomas, Ludlow & Rodgers ? 

A. It is impossible for me to tell exact. I was taking out patents 

on inventions as I made them from time to time, perhaps 
92 einbracing 20 patents in all. Some of the devices embraced 
in these patents were being laid aside for others more recent. 

X Q. 18. Didn’t your license to these parties permit them to use 
any of your inventions applicable to grain drills? 

A. It did. 

X Q. 19. From 1875 to 1878 what license fee was paid by these 
parties, if you recollect ? 

A. On numbers reaching beyond 1,500 per year, $3.00. 

X Q. 20. About how many patents did you have at that time on 
grain drills? 

A. It is impossible to state exact; I will say 20 to 25. 

X Q. 21. The license provided that the license might use any im- 
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provements you might thereafter make without any additional fee, 
did it not, during the continuance of the license? 

A. Yes, sir. 

X Q. 22. How many different manufacturers were making drills 
with a force feed having a fluted feed wheel between the years 1875 
and 1880, as nearly as you can state? 

A. Nine or ten, as | remember now. 

X Q. 23. Did you ever hear of any of these paying any license 
fee for the right to use a channel around the feed wheel and the 

oblique discharge ? 
93 A. Of my own knowledge I can’t say. I have heard of 
license fees being paid on these devices. I can’t state by 
whom nor the amount. 


Re-examination: 


Q. 1. What was the principal patented feature covered by your 
license ? | 

A. The feeding mechanism. 

Q. 2. If the seeding mechanism was used did they have to pay 
the full fee whether any of your other improvements were used or 
not? 

A. That is my understanding of it. 

Q. 3. Was the feeding mechanism used continuously by your 
licensees while in business? 

A. It was. 

Q. 4. About what was the proportion of peripheral and lateral 
flange force-feed drills sold between 1875 and 1880? 

A. There were a great many more peripheral feeds sold from the 
fact that there were so many more engaged in manufacturing it; 


perhaps three to one. 
C. E. PATRIC. 


STATE OF OHIO, — es 
County of Clarke, j ~~’ 


I, James Johnson, Jr., a notary public within and for said county, 

selected to act as special examiner, under the 67th rule in 

94 equity, as amended, in the cause stated in the caption, do 

hereby certify that the foregoing examination was had, pur- 

suant to the annexed notice, at the office of Pringle & Johnson, city 
of Springtield, on Thursday, January 8, 1885, at 10 o’clock a. m. 

I further certify that at the said time and place I was attended 
by James A. Marley and Charles E. Patric, witnesses produced:on 
behalf of the complainant-, they being of sound mind and lawful 
age, and the said witnesses were, previously to the commencement 
of their depositions, by me severally cautioned and solemnly sworn 
to testify the truth, the whole truth, and nothing but the truth, and 
the depositions hereinbefore appearing were by me reduced to writ- 
ing in the presence of and read over by me to said witnesses, and 
were thereupon subscribed by them in my presence. 

I further certify that I am not of counsel nor attorney nor rela- 
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tive of either of the parties to this cause nor in any manner inter- 


ested in the result thereof. | 
In testimony whereof I have hereunto set my hand and affixed 
my seal of office this 8th day of January, 1885. 
[SEAL. | JAMES JOHNSON, Jr., 
Notary Public, Clark County, Ohio. 


95 In the United States Circuit Court, District of Indiana. 


Joun M. Westcort et al. ) 
vs. No. 4314. 
S. B. Rupe et al. if 


Before W. P. Fishback, master. 


Depositions of L. L. Lawrence and Jesse P. Fulgham, taken by agree- 
ment of parties at the law office of Henry C. Fox, in Richmond, 
Indiana, on the 2nd day of January, 1885, before me, Perry J. 
Freeman, acting commissioner by consent. 


L. L. LAwrence, being by me first duly sworn to testify the truth, 
the whole truth, and nothing but the truth relating to said cause, 
deposes and says: 


Ques. 1. State your name, age, place of residence, and occupation. 

Ans. My name is Levi L. Lawrence; my age is sixty-three years; 
residence, Richmond, Indiana; my occupation is that of manufact- 
urer; am president of the Wayne Agricultural Works. 

Ques. 2. What is the business of the Wayne Agricultural Co., and 
how long have you been connected with it? 

Ans. The business of the Wayne Agricultural Co. is manufactur- 
ing reapers and mowers and grain drills. I have been connected 

with it since its organization, in 1871. 
96 Ques. 3. State the circumstances and reasons why your 
company took a license under the patents of Hiram Moore 
sued on in this case. 

Ans. At the time that we organized we were manufacturing what 
we called at that time the Fulgham drill. We were called upon by 
Mr. Westcott representing that we were infringing the Moore pat- 
ents. At that time we were anxious to avoid litigation. We 
thought—the number of drills we were making—it would be better 
for us to take a license than to fight and litigate the patents. 

Ques. 4. When did you quit paying a license and what has been 
done with regard to Mr. Westcott’s claims against you under these 
patents since that time? | 

Ans. We quit paying license when we ceased to make that Ful- 
gham drill, as the drill we made after that we considered no infringe- 
ment on the Moore patents. I can’t tell exactly, but think it was in 
1876 or 1877 that we quit. Mr. Westcott, I believe, filed a suit in the 
United States court against us and afterwards it was withdrawn. 
There never has been any arbitration with regard to this matter. 
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Ques. 5. Did your company join the combination known as the 
“Grain Drill Manufacturers’ Company ?” 
Ans. We did. 
97 Ques. 6. Does one of the rules of that company provide 
that any differences between the members shall be settled by 
arbitration ? 

Ans. Yes; I believe there is a rule of that kind. 

Ques. 7. Have any steps ever been taken by appointing a com- 
mittee or anything done towards settling this difference between 
your company and Mr. Westcott’s? 

Ans. There has not been to my knowledge. 

Ques. 8. After the change was made in your drill, in °76 or ’77, did 
you make a drill having a passage arranged between the bottom of 
the hopper and discharge in combination with an oblique discharge 
and a toothed distributing cylinder? 

Ans. I think we did, and have ever since. 

Ques. 9. Are you familiar with the prices of the various grain drills 
manufactured in this State and Ohio? 

Ans. I think I am. 

Ques. 10. As president of the Wayne Agricultural Company is it 
your business to keep yourself posted on these subjects? 

Ans. It is. 

Ques. 11. State how the prices of your own drill and the Hoosier 
Company’s drill compare with the prices of Farmers’ Friend Com- 
pany’s drill and P. P. Mast Company’s drill. 


98 Objected to as irrelevant. 


Ans. I think they were about all one price. In fact, we were all 
pledged to keep one uniform price. 

Ques. 12. How do they compare with the prices of the drills 
manufactured by John W. Stoddard & Co., D. MeSherry & Co., and 
the defendants, the Rude Brothers? 


Objection repeated. 


Ans. I think they compare about the same with the Stoddard and 
the Rude Bros.; but as regards the McSherry I am not posted as to 
what they sell their drill at. ) 

Ques. 15. How did the prices of these various drills compare with 
one another between the years of 1875 and ’80? 

Ans. They all ranged at about the same price. 

Ques. 14. ‘Was there any material any — the market 
prices of these various drills between the years above named or 
since ? 


Objection repeated. 


Ans. Along in ’75 and ’76 the old establishments manufacturing 
drills had their reputation established and known and might some- 
times, perhaps, get a little advantage as to prices than a new drill 
being introduced and not thoroughly known. That will apply all 
the way through. 
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ae Ques. 15. Has your company at any time been able to get 
any higher prices, on an average, for your grain drill than 
the Farmers’ Friend Co. or P. P. Mast & Co. ? 
Objection repeated. 


Ans. I don’t think we have. 

Ques. 16. Has the oblique discharge in combination with the pas- 
sage and fluted cylinder above referred to been as advantageous to 
your company in selling this grain drill? . 

Ans. I don’t know that we ever made a point of selling our drill 
as being superior to others in that respect. | 

Ques. 17. As a matter of fact, will your grain drill feed the grain 
any more evenly with the oblique discharge than without it? 


Same objection. 


Ans. I don’t think it will feed any more evenly than it would 
with a straight discharge. 

Ques. 18. I now call your attention to letters patent No. 30685 and 
ask you whether a drill constructed with a feed like that shown in 
the drawing would sell in the murket now, in competition with the 
drills at present manufactured ? 

Same objection. 


Ans. I don’t think it could be sold in the market. 

Ques. 19. How would it have been between 1875 and ’80? 
100 Ans. I don’t think it could have been sold then. 

Ques. 20. What was the change you made in your drill in 
’ i . te : : 
76 or ‘77 which you thought avoided the infringement of the Moore 
patents ? 

Same objection. 

Ans. We were then making the Fulgham drill, known as the 
Fulgham drill, which had a feed wheel cast with a hole for the 
shaft to pass through, smaller at the centre of the hub than the 
outside of the hub, to allow it to adjust itself to the shaft. We then 
changed our quantities of feed by different size of gearing. The 
change we then made was to avoid changing the gearing without 
changing so many different cog-wheels. 


Cross-examination : 


X Ques. 21. Your company first manufactured a grain drill hay- 
ing a slide feed, did it not? 
Ans. Not the present company. Its predecessor, Davis, Lawrence 
& Co., of which I was a member, did. 
X Ques. 22. Was the change from that slide-feed drill made to 
what you have called the Fulgham ? 
Ans. It was. 
X Ques. 23. How much, in your opinion, did the change add to 
the practical value of the drill? 
101 Ans. I don’t know what it would be. We were selling 
drills with a slide feed at that time as high or higher than 
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nowadays. I am satisfied it makes a better drill. For my own self 
it would not make much difference. 

X Ques. 24. Did you sell the rotary-feed drills for higher prices 
at that time than you get now ? 

Ans. It has gone out of my mind what prices we got for drills at 
that time. It is quite a number of years back. 

X Ques. 25. When you say in answer 16 that you did not make 
it a point of your drills being better than others, did these others 
you refer to contain the passage-way and discharge as referred to in 
that question ? 

Ans. I suppose several of them did contain it. Some did and 
some did not. 

X Ques. 26. In the suit mentioned by you as having been brought 
by Mr. Westcott against your company, did you contend that you 
had a license under the Moore patents here in suit or some interest 
therein which protected your manufacture? 


Objected to as calling for matters of record. 


Ans. I don’t think we represented anything of the kind, only we 
purchased, as we supposed, an interest in the Moore patents. 
102 X Ques. 27. In answer 5 you say that your company joined 
the Grain Drill Manufacturers’ Company. Do you mean this 
or do you mean that you personally became a member thereof’ 
Ans. I see that I] am in error there. The Wayne Agricultural Com- 
pany assigned all patents which they owned to me, and I assigned 
them to the Grain Drill Manufacturers’ —— with the under- 
standing that the Grain Drill Manufacturers’ Company would grant 
the Wayne Agricultural Company manufacturer’s license, and I be- 
ame a member of the Grain Drill Manufacturers’ Company. 


Redirect 
Ques. 28. Which of the manufacturers named in your direct ex- 
umination use the straight discharge and which the oblique dis- 
charge? 
Objected to as not re-examination. 


Ans. I think P. P. Mast & Co. use the straight; J. W. Stoddard & 
Co. the same. I do not personally know about the Farmer’s Friend 
Co., but the Reede use the straight; the others use the oblique. 

Ques. 29. In becoming a member of the Grain Drill Mauufactur- 

ers’ Company do you act individually or as a representative 
103 of the Wayne Agricultural Co. in the company, as a matter 
of fact? 

Objected to as irrelevant. 


Ans. I actin the Grain Drill Manufacturers’ Co. individually. At 
the same time I represent the interests of the Wayne Agricultural Co. 
Recross : 


X Ques. 30. Does not P. P. Mast & Co. manufacture a s-ide feed 
7—187 
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as distinguished from a peripheral like that shown in the Moore 
patent? 

Ans. They formerly made a s-ide feed. It is my understanding 
that they have dropped it and now manufacture a peripheral. 
X Ques. 31. When did they make this change ? 
Ans. I think it is within the last two years. Ak. 


LEVI L. LAWRENCE. 


Jesse P. Futauam, being by me first duly sworn to testify the 
truth, the whole truth, and nothing but the truth relating to said 
cause, deposes and says: 


Ques. 1. State your name, age, place of residence, and occupation. 
Ans. My name is Jesse P. Fulgham. My age is 55 years. My 
residence is Richmond, Wayne county, Indiana. My occupation is 
inventor and designer of agricultural implements. 
Ques. 2. State what experience you have had in connection 
104 with the manufacture and invention of grain drills? 
Ans. [ have been connected with grain drill manufacturings | 
for upwards of twenty years, during which time I have taken out a 
large number of patents on seeding machines, and by my connec- 
tion with grain drill manufacturings and in procuring patents have 
| had occasion to make frequent and thorough investigations in re- 
| gard to the construction and mode of operation of the various seed- 
ee machines which have been patented and manufactured. 

Ques. 3. State the distinction between slide feeds in grain drills 
and force feeds. 

Aus. There are but two classes of feeds recognized by drill man- 
ufacturers, viz., the slide or gravity feed, in which the grain is agi- 
tated by a slide or similar device over an opening in the hopper 
bottom, and the force feed, which consists of fluted, pocketed, or 
toothed distributing cylinders working underneath the hopper bot- 
tom. 

Ques. 4. When were force feeds introduced ? 

Ans. The first force feed that I have any knowledge of was pat- 
tented in 1840 by a maa by the name of Gibbons. 

Ques. 5. How early were force feeds made which combine 

105 a fluted or toothed distributing cylinder with a passage be- 

tween the periphery and the walls of the seed cup, to your 
knowledge? 

Objected to as irrelevant. 


Ans. There were as early as 1846 seeding machines made that 
had fluted cylinders and a cup or cap having a passage between the 
periphery of the wheel and said cap or cup forming a conduit or 
passage for the grain between the hopper bottom and the point 
where said cap or cup terminated. 

Ques. 6. Was this passage around the cylinder in the cup? 

Ans. It was a concave passage extending from the point where 
the grain left the hopper bottom to the point where the grain drop- 
ped out from between the teeth or. out of the flutings of the feed cyl- 
inders. 


JOHN M. WESTCOTT ET AL., &C. 51 


Ques. 7. Did the passage extend around the feed cylinders or part 
way round ? 
Same objection. 


Ans. In those earlier devices the passage-way was very short, but 
as improvements were made the passage-way was extended further 
around till, in 1850, Flory and Grove and some others, at earlier 
dates, extended the passage to or beyond the bottom of the feed 

wheels. 
106 Ques. 8. Are you familiar with the construction of the feed- 
ing mechanism of the drills manufactured by the Hoosier 
Drill Co., the Wayne Agricultural Co., Rude Bros., John W. Stod- 
dard & Co., P. P. Mast & Co., and the Farmers’ Friend Co.? 
. Ans. TI am. 

Ques. 9. State whether any of these companies construct their 
feeding devices with a conduit or passage arranged between the bot- 
tom of the hopper and the discharge in combination with an oblique 
discharge and a toothed distributing cylinder. 


Same objection. 


Ans. Some of them do. 
Ques. 10. Which ones ? 


Same objection. 


Ans. The Hoosier Drill Co. and the Wayne Agricultural Co. The 
other parties spoken of do not at present, although some of them 
formerly did, the Rude Bros. being one of them. 

Ques. 11. With regard to those who do not use the combination 
described, state how their seeding devices differ or what element of 
the combination they have omitted. 


Same objection. 


Ans. They differ in having a large seed cup in rear of the feed 

wheel which allows the grain to fall unimpeded to the bot- 

107 tom of the cup without any motion of the feed wheel, and 
also constructed with a straight discharge. 

Ques. 12. Do they have the passage and the fluted cylinder named 
in the combination ? 

Ans. Not as constructed in the Moore device of the same size from 
the hopper bottom to the discharge opening, but with a large con- 
verging space behind the feed wheel, and having fluted feed wheel. 

Ques. 13. My question did not refer to the size of the passage, but 
is whether or not these seeding devices have a fluted cylinder for 
distributing the grain with a passage around and under it. 

Ans. They have. 

Ques. 14. Are you familiar with the prices at which the grain 
drills manufactured by these various companies are sold by the com- 
panies ? 

Ans. [ am. 

Ques. 15. How do the prices of the drills manufactured with the 
oblique discharge—that is, those of the Wayne Agricultural Co. and 
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the Hoosier Drill Co.—compare with the prices of those manufact- 
were with the straight discharge ? 


Same objection. 


Ans. The prices of all are the same. 
108 Ques. 16. How did the prices of these drills compare with 
one another between the years of 1875 and ’80? 


Same objection. 


Ans. They were all listed at the same price. 

Ques. 17. Have you ever made any experiments to ascertain 
whether the grain will bunch when fed in such a device as has been 
described without the oblique discharge? 

Ans. I have. 

Ques. 18. How did you make the experiment and what was the 
result? ? 


Same objection. 


Ans. By feeding grain through cups with both kinds of discharges 
spoken of, oblique and straight, to see whether there would be a per- 
ceptive difference in the flow of the grain from the discharges, and I 
found by such experiments that I was not able to distinguish any 
difference. 

Ques. 19. Were both these seeding devices on the same drill and 
operated by the same shaft at the same time? 

Ans. No; they were not, but were tested side by side. 

Ques. 20. If you covered up the seeding device, leaving the stream 
of grain visible, could you tell from the streams of grain which came 
from the oblique and which from the straight discharge ? 

Ans. I could not. 
109 Ques. 21. What, then, is the value of the oblique discharge 
in combination with the fluted cylinder and passage around 
it over the straight discharge? 


Same objection. 


Ans. Since making those experiments my conclusions naturally 
were that it had no value over the straight discharges, although be- 
fore making those experiments I had believed that it had a value. 

Ques. 22. Would a grain drill constructed with seeding devices 
such as those shown in the Moore patent No. 30685 sell in the market 
in competition with the modern grain drill? 


Same objection. 


Ans. In my opinion, it would not. 
Ques. 23. Would it have sold in 1875? 


Same objection. 
Ans. In my opinion, it would not, though never having been 


manufactured I could not say positively that it would have sold at 
all. 
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Cross-examination: 


X Ques. 24. Are you in the employ of the Wayne Agricultural 
Company ? 

Ans. I am. 

X Ques. 25. Other things being equal, is it your opinion that a 
straight opening like you have spoken of is the mechanical equiva- 
lent of the oblique? 


110 Question objected to, as the word- “ mechanical equivalent” 
is indefinite and susceptible of different applications. 


Ans. My opinion is that theoretically it is not; but practically 
it proved to be, as I found by experiment, or such is my opinion. 

X Ques. 26. Did your knowledge of grain drills commence with 
your connection with their manufacture ? 

Ans. No; it did not, as I had seen grain drills operate a number 
of years previous, my first connection with the manufacture being 
in the year 1857. 

X Ques. 27. Do you consider every drill which has a fluted dis- 
tributing cylinder working underneath the hopper bottom belongs 
to the class of force feeds? 

Ans. They certainly do, as distinguishing between gravity feed 
and force feed, the one simply agitating the grain over a hole in 
the hopper bottom, the grains falling through the hole of its own 
weight, and the other receiving the grain in the flutings or recesses 
in the feed wheel and being forced or carried underneath the edge 

of the hopper bottom before it can fall. 
111 X Ques. 28. Is there any substantial difference in the size 
of the space behind the feed wheel as now made by the Rude 
Brothers and as made, say, from ’75 to ‘78 by them? 

Ans. I think not. 

X Ques. 29. Do you not know the drills or seeders containing the 
distributing devices shown in the Moore patent 30685 were manu- 
factured and sold ? 

Ans. Not in accordance with the drawings and specifications of 
the patent spoken of. If they were, | have no knowledge of it. 

X Ques. 30. What enabled you in your direct examination to say 
that such drills had been made? 

Ans. The fact that I have never seen them in the market and 
have never found any one who has. 

X Ques. 31. Didn’t you see a drill so made some years ago at 
Milton, Indiana? 

Ans. No, sir; I have no recollection of ever seeing such a drill. 

X Ques. 32. Did you see parts of such a drill there? 

Ans. I have no recollection of ever seeing any part of a drill 
made according to the specifications and drawings of the Moore 
patent. 

X Ques. 33. Do you think that you have seen all the differ- 
112. _— ent kinds of drills that have been in manufacture in the 
United States during the last twenty-five years? 
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Ans. My impression is that I have seen all that have been put on 
the market in that time. 


Witness desires to answer in explanation of answer No. 23 the fol- 
lowing: When I say “ It never having been manufactured ” I desire 


to say in addition, or at least never having been put on the market 
to my knowledge. 


Redirect: 


Ques. 34. Are-you familiar with the drills manufactured by the 
firm — Van Brunt, of Horicon, Wisconsin ? 

Objected to as not re-examination and irrelevant. 

Ans. I am. 


Ques. 35. State whether they use the oblique discharge and what 
you know about it. 


Ans. They do not now, but formerly did. 


Same objection to this question. 
JESSE P. FULGHAM. 


" > 88° 
Wayne County, f 


I, Perry J. Freeman, a notary public within and for said 
county and State and commissioner by agreement of parties 
to take the above and foregoing depositions, hereby certify 


that the above-named witnesses were by me first duly sworn to tes- 
tify the truth, the whole truth, and nothing but the truth relating 
to above-entitled cause ; that the questions and their answers thereto 
were reduced to writing in their presence by me; that the plaintiff 
attended in person and by his attorney, and that the depositions 
were taken at the law office of Henry C. Fox, in Richmond, Ind., and 
that after the questions and answers were so reduced to writing by 
me that the said witnesses, Levi L. Lawrence and Jesse P. Fulgham, 
subscribed the same in my presence. 


In testimony whereof I have hereunto set my hand and notarial 


[SEAL. ] PERRY J. FREEMAN, 


Commissioner & Notary Public. 
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114 + Circuit Court of the United States for the District of Indiana. 
In Equity. 


J. M. Westrcorrt et al. \ 
vs. No. 4314. 


Squire B. Rupe et al. j 
Before the master. 


Examination of witnesses on behalf of the complainants, under 
the 67th rule in equity, as amended, pursuant to the annexed 


notice. 


Present: Wood & Boyd, for the complainants, and Arthur Stem, 
for the respondents. | 


By request of parties it is ordered that the depositions be taken by 
question and answer. 


Joun M. Wesrcort, a witness produced on behalf of the complain- 
ants, being first duly sworn, deposeth and saith, in answer to inter- 
rogatories propounded to him by Mr. Epwarp Boyp, of counsel for 
the complainants, as follows: 


Question 1. State your name, age, residence, and occupation. 
Answer. John M. Westcott; age, 50; residence, Richmond, Indi- 
ana; occupation, president of the Hoosier Drill Company, which 
manufactures grain drills and other agricultural instruments, and I 
am one of the complainants. 
Q. 2. If you have a duplicate of the license given to P. P. 
115 Mast & Co., as heretofore testified by you before the master, 
please produce it and make it part of your deposition. 
A. I produce it. Here it is, and | make it a part of my deposi- 
tion—as Mast’s license. 
Q. 3. About when did you give English & Over the license before 
testified to before the master, and uncer what circumstances? 


(Objected to as irrelevant by Mr. Stem.) 


A. I think it was in the spring of 1875 that I understood that 
they were commencing the manufacture of grain drills, and when 
at Indianapolis on other business I called to see them in reference 
to taking a license, and they informed me that they would investi- 
gate the matter and if they thought they were infringing the Moore 
patent they would take alicense. A short time afterward they took 
a license which, I think, is an exact duplicate of the one granted to 
P. P. Mast & Co. 

Q. 4. Did they subsequently pay the fees stipulated in the license; 
and, if so, for how long ? 


(Objected to as irrelevant.) 


A. They paid each year for two years, at which time they 
116 — dissolved partnership or sold out and ceased to manufacture 
of drills as the firm of English & Ober. 
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Q. 5. When did the Wayne Agricultural Company take their 
license from you? 


Obj.—Same objection. 


A. In the spring of 1875. 
Q. 6. Up to when did they pay the stipulated license fee ? 


Same objection. 


A. In January, 1878. 
Q. 7. Did they pay promptly and get the benefit of their discount 


named in their license ? 

Same objection. 

A. Yes; they paid promptly and got the discount according to the 
license. 

Q. 8. State the circumstances which induced you to grant the 
license to them at the rate you did. 


Same objection. 


A. Before we granted any licenses quite a number of grain-drill 
manufacturers met in Dayton, together with myself, Mr. C. W. West, 
& our attorney, 5S. A. Bowman. Wehad decided to charge a license 
fee of $5.00 a drill. The grain-drill ‘manufacturers thought if we 
would make it a low royalty that the manufacturers would settle 
and avoid litigations, and it would make us more money in the 

long run than at the higher fee. 
117 Q. 9. Referring to the arbitration with the Wayne Agricul- 
tural Company mentioned in your former testimony, state 
why you agreed to arbitrate and what became of your submission. 


Same objection. 


A. After the suit had been brought against the Wayne Agricul- 
tural Company, Mr. L. L. Lawrence, president of the Wayne Agri- 
cultural Company, became a member of the Grain Drill Manufact- 
urers’ Company, of which 1 was a member, and, according to the 
rules and by-laws of the latter organization, we agreed not to bring 
any suits against members of the same, but were there any differ- 
ences to be settled it is to be done by arbitration. No award has 
yet been made. 

Q. 10. What is the most important feature of a grain drill, and 
why? 

Same objection. 


A. The feeding device is the most important, from the fact that 
the more evenly the grain is distributed the less seed is required per 
acre and the more it will produce. 

Q. 11. Ina force feed employing a fluted distributing cylinder, 

what are the advantages of a channel around the cylinder 

118 and an oblique discharge like that shown in the Moore pat- 
ent 380685? 

A. The advantages of the channel keeps the fluted wheel from 
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mashing or grinding the grain and the oblique discharge from 
bunching the grain. 

Q. 12. What per cent. of difference ould there be in the price 
for which drills could be sold which bunched the grain and others 
in all respects the same except that they did not buneh ? 

A. That would depend a great deal upon the intelligence of the 
purchaser. I should say from five to twenty dollars, and a large 
portion of farmers would not use a drill that bunched the grain if it 
was given to them for nothing. 

Q. 13. How do present prices compare with those of 8 or 10 years 
ago? 

A. Drills are worth a third less at least now than they were 10 
years ago. 

Q. 14. Assuming that manufacturers had not the right to make 
grain drills employing the channel and oblique discharge shown 
‘in said patent in connection with a fluted cylinder, what, in your 
opinion, would be a reasonable fee to pay for the privilege of making 

and selling two-horse grain drills embodying these features ? 
119 A. Five dollars. 
Q. 15. Answer a similar question with reference to a one- 
horse drill. 

A. Two dollars and one-half. 

Q. 16. Such being your opinion, why did you grant licenses for 
two dollars and one dollar with a discount as named in the license 
produced ? 

A. For the reasons given in my answer to question 8. 

Q. 17. Why did you not grant a greater number of licenses than 
you have? 


Objected to as irrelevant and immaterial. 


A. We requested of Rude Brothers, of Liberty, to settle with us 
for what drills they had made and to take outa license if they wished 
to continue the manufacture. They informed us that we “ might go 
to hell.” Then we brought suit against them, and after commencing 
suit other manufacturers said they did not want to take outa license, 
but would await the decision in the Rude case, and in ease they in- 
fringed or in case the patents were sustained they would settle with- 
out any suits. 

Q. 18. State whether the Hoosier Drill Company paid a 
120 ~=royalty to Joseph Ingels for the privelege of we a force feed 
and, if so, the amount per drill. 


Same objection as above. 


A. The Hoosier Drill Company paid Joseph Ingels a roy alty of 
$2.00 per drill, but it was not on the force feed, but merely an im- 
provement, as he called it; checks formed on the inside of the cup, 
which prevented the grain from getting between the feed wheel and 
the sides of the cup and cracking the same. 

Q. 19. Was the toned patent subsequent to the date of the Moore 
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Q. 20. Did the Ingels device employ the channel around the 
wheel and the oblique discharges as in the Moore patent? 
A. Yes. 


Cross-examination by ARTHUR STEM: 


X Q. 21. For how many years did the Wayne Agricultural Com- 
pany pay license fees ? 

A. For three years after taking out the license. 

X Q. 22. Has anything been done with regard to the arbitration 
referred to? | 

A. No; we have been too busy to give it any attention. 
121 X Q. 25. What grain drill manufacturers met with you 
and your attorneys at Dayton on the occasion above referred 
to? 

A. I think P. P. Mast & Co., Thomas, Ludlow & Rodgers, of Spring 
field; Mr. Kuhns, of the Farmers’ Friend Manufacturing Company, 
and Mr. McSherry, of Dayton ; Stroger, of South Bend, and Mr. Law- 
rence, of the Wayne Agricultural Company, and I think there were 
several others, but as it has been about ten years since I would not 
like to say positively. 

X Q. 24. Would the channel around the fluted seed wheel, as 
shown in the Moore patent, be of much or any value without the 
oblique discharge? 

A. It would keep the fluted feed wheel from crushing the grain. 

X Q. 25. There have been a great many improvements made in 
grain drills within the last ten years, have there not? 

A. Yes; there have been a great many improvements in grain 
drills, but there have been but few improvements in grain-drill 
feeding devices. 

X Q. 26. Why, then, are grain drills so much cheaper now than 
ten years ago? 

A. Competition in business, improved machinery for manuiactur- 

ing, and low prices for raw material. 
122 X Q. 27. Which one of the members of the firm of Rude 
Brothers said you might go to hell? 

A. George. 

X Q. 28. Is he living now? 

A. I think not. 

X Q. 29. Was not Joseph Ingels president of the Hoosier Drill 
Company at one time? 

A. I think not. 

X Q. 30. What office did he hold? 

A. He might have been a director, but that I could not say. He 
never held any office, to my knowledge. 

X Q. 31. Did the Hoosier Drill Company ever pay any royalty 
under the Hiram Moore patent? 

A. No, sir. 

X Q. 32. Why, after you began the suit against the Rude Brothers, 
did you permit it to stand without prosecuting it for four years? 


Objected to as irrelevant. 
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A. From the fact that I was very busy and have been all the 
time. There were times when I could have given it more attention, 
but then my attorneys were so engaged that they could not, and at 
other times when I was ready my attorneys reported that their at- 

torneys were away from home or were engaged in some im- 
123 __—i portant suit; that they could not give it attention at the time. 
X Q. 33. Who were the attorneys for the defense at the 

time referred to? 

A. J. W. Conway and Stem & Peck. 

X Q. 34. Can you name a single infringer who declined to settle 
or take license on account of the pendency of this suit? 

A. Essler & Robiquet Manufacturing Company of Belleville, 
Il]., and the manufacturer named Gunlock, of the same place. 

X Q. 35. Did they settle or take a license after the patents were 
sustained ? 

A. No. I have never had time to visit them since. 


Redirect: 


X Q. 36. Prior to the payment of the license fee for the three 
years mentioned in answer No. 21, did the Wayne Agricultural 
Company make payment for drills sold prior to the license? 


A. They did. 
J. M. WESTCOTT. 


Circuit Court of the United States for the District of Indiana. In 
Equity. 


J. M. Westrcorr ef al. ) 
vs. >» No. 4314. 
SeurRE B. Rupe et al. 


Before the master. 


The defendant- will take notice that the complainant- will 
124 examine witnesses in this cause under the 67th rule in equity, 
as amended, at the law office of Wood & Boyd, in Cincinnati, 
in the county of Hamilton, in the State of Ohio, on Wednesday, the 
14th day of January, 1885, beginning said examination at 2 o'clock 
p.m. of said day and continuing from day to day until completed. 
WOOD & BOYD, 
Solicitor- for Complainant-. 
Received copy Jan. 12, 1885. 
STEM & PECK, 
Solicitors for Def’ts. 


License. 


This agreement, made this 5th day of March, 1875, between Hiram 
Moore, party of the first part, and P. P. Mast & Co., a body carporate, 
of Springfield, county of Clarke and State of Ohio, party of the sec- 
ond part, witnesseth : 
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That whereas letters patent of the United States for improve- 
ments in seeding machines were granted to the party of the 
first part, dated November the 20th, 1860, No. 30685, and extended 
November the 19th, 1874; also patent No. 31819, dated March 
26th, 1861; and whereas the party of the second part is desirous of 

manufacturing grain drills and seeders containing one or 
125 moreclaimsin said patentimprovement: Now, therefore, the 
parties have agreed as follows: 

First. The party of the first part hereby licenses and empowers 
the party of the second part to manufacture, subject to the conditions 
hereinafter named, at their factory, in the town of Springfield, county 
of Clarke and State of Ohio, and in no other place or places, to the 
end of the term for which said letters patent were granted, grain 
drills and seeders containing one or more claims of the patented 
improvements, and to sell the same within the United States. 

Second. The party of the second part agrees to make full and true 
returns to J. M. Westcott, attorney-in-fact for the party of the first 
part, verified as said attorney may desire, on the 5th day of March, 
A. D. 1875, of all drills or seeders containing any of said patented 
improvements manufactured by the party of the second part since 
the granting of said letters patents, and thereafter a like return for 
and during each year of the term of said patent upon the first 
day of July and January of each year of all drills or seeders con- 

taining any of suid patented improvements manufactured 
126 by the party of the second part since the last preceding 
return. 

Third. The party of the second part agrees to pay to the said 

attorney of the party of the first part two dollars as a license 
fee upon every two-horse drill or seeder and the sum of one dollar 
on every one-horse drill or seeder manufactured by said party of the 
second part containing any of the patented improvements: Provided, 
That if the fee be paid upon the days provided herein for semi- 
annual returns or within ten days thereafter a discount of fifty per 
cent. shall be made from said fee for prompt payment. 

Fourth. Upon a failure of the party of the second part to make 
returns or to make payment of license fees as herein provided for 
thirty days after the days herein named the party of the first part 
may terminate this license by serving a written notice upon the 
party of the second part, but the party of the second part shall not 
thereby be discharged from any liability to the party of the first 
part for any license fees due at the time of the service of said notice. 

In witness whereof the parties above named, the said P. P. Mast 

& Co., by P. P. Mast, its president, have hereunto set their 
127 hands the day and year above written. 
HIRAM MOORE,  [sEAtz.] 
By J. M. WESTCOTT, 
ITis Attorney-in-Fact. 
P. P. MAST & CO., [SEAL.] 
Per P. P. MAST, Pres’t. 
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STATE OF OHIO, om 
County of Hamilton, { ° 


I, Robert Zahner, a notary public within and for said county, 
selected to act as special examiner under the 67th rule in equity, 
as amended, in the cause stated in the caption, do hereby certify 
that the foregoing examination was had pursuant to the annexed 
notice, at the office of Wood & Boyd, Cincinnati, Ohio, on the 14th 
day of January, 1885, at 2 o’clock p. m. 

I further certify that at the said time and place I was attended by 
J. M. Westcott, a witness produced on behalf of the complainants, 
he being of sound mind and lawful age, and the said witness was, 
previously to the commencement of his deposition, by me cautioned 
and solemnly sworn to testify the truth, the whole truth, and nothing 

but the truth, and the deposition hereinbefore appearing 
128&129 was by me reduced to writing in the presence of and read 

over by me to said witness, and was thereupon subscribed 
by him in my presence. 

I further certify that I am not of counsel nor attorney nor rela- 
tive of either of the parties to this cause nor in any manner inter- 
ested in the result thereof. 

In testimony whereof I have hereunto set my hand and affixed 
my seal of office this 15th day of January, 1885. | 

[SEAL. ] ROBERT ZAHNER, 
Notary Public, Hamilton County, Ohio. 


130 ~=6Cireuit Court of the United States for the District of Indiana. 
In Equity. 


JouHn M. Westcorr et al. 
Us, No. 4314. 
SeurRE B. Rupe et al. 


Before the master. 


The defendants will take notice that the complainants will ex- 
amine witnesses in this cause, to be used before the master, at the 
office of Warrington and Matthews, in the city of Dayton, tn the 
county of Montgomery, in the State of Ohio, on Saturday, the 3rd 
day of January, 1885, beginning said examination at 10 o’clock a. 
m. of said day and continuing from day to day until completed. 

WOOD & BOYD, 


Solicitors for Complainants. 


Received copy Dec. 31, 1882. 
STEM & PECK, 
Solicitors for Def’ts. 
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Circuit Court of the United States for the District of Indiana. In 
Equity. 


JoHN M. Westcorrt et al. 
V8. No. 4314. 
SqurrRE B. Rupe et al. 


Examination of witnesses on behalfof thecomplainants under the 67th 
rule in equity, as amended, pursuant to the annexed notice, 


Present: Edward Boyd, Esq., for the complainant-, and 
for the respondent-. 
131 By request of parties it is ordered that the depositions be 


taken by question and answer. 


WiiiramM H. Lerevre, a witness produced on behalf of the com- 
plainants, being first duly sworn, deposeth and saith, in answer to 
interrogatories propounded to him by Epwarp Boyp, Esq., of coun- 
sel for complainants, as follows: 


Question 1. State your name, age, residence, and occupation. 
Answer. William H. Lefevre; age, 47; residence, Dayton, Ohio; 
occupation, travelling agent for the Farmer’s Friend Manufacturing 
Company. I am also a stockholder in said company. 

Ques. 2. State your experience with the use and saie of grain drills. 

Ans. 2. I used to use them on the farm, and have been travelling 
in the grain-drill trade between seven and eight years exhibiting 
and selling them at the fairs, which has made me familiar with 
nearly all the grain drills made. Before that I was engaged selling 
reapers — mowers, and came in contact with all the drills. 

Ques. 3. What are the advantages in a foree-feed grain drill of a 
space in the seed cup for the passage of the seed back of and under 

the seed wheel and terminating in an oblique discharge orifice, 
132. when used in connection with a toothed or fluted seed-dis- 

tributing cylinder? By “force feed” I mean one in which 
the grain is carried through the seed cup by a wheel up to and over 
an elevated discharge orifice. 

Ans. 3. As the grain has to be carried up above the lowest point 
uf the distributing cylinder in force feeds,the grain would be ground 
or injured were not such a space provided. The advantage due to 
the space therefore is that it enables the seed to be discharged un- 
injured, and I consider such passage-way absolutely essential to 
the successful operation of a force-feed drill. The advantage due to 
the oblique discharge is that the seed, as it is carried up by the 
flutes of the cylinder, flows in a continuous stream over the incline, 
and this is delivered evenly and regularly, whereas if the discharge 
was horizontal the load of each flute would be discharged in a bunch, 
which would be very objectionable, as it would not be planted 
evenly. 

Ques. 4. What would be the difference in the price at which 
manufacture-s could sell two-horse grain drills which delivered the 
seed evenly and uninjured and others equally well made, but which 


JOHN M. WESTCOTT ET AL., &¢. 63 


was liable to grind and bunch the seed and deliver it un- 
evenly? 

133 Ans. 4. I think it would make a difference of from ten to 
twenty dollars in favor of the first. 

Ques. 5. Since the introduction of foree feeds what kind of a 
market has there been for slide or gravity feeds? 

Ans. 5. Well, the market for slide or gravity feeds ceased about 
the time the force feeds were introduced. There is no market for 
them to speak of. 

Question 6. Assuming that manufacturers had not the right to 
make grain drills having a passage around the distributing cylinder 
and an oblique discharge, as before described, what, in your opinion, 
would be a reasonable and fair royalty or license fee per drill for 
the privilege of making and selling two-horse drills with such a 
feed ? : 

Ans. 6. It is not usual to pay as a royalty the full value of the 
improvement, because the manufacture- wishes to make a profit on 
that as well as the balance of the machines. I think about five 
dollars would be a proper amount to pay. 

Question 7. You may answer questions 4 and 6 with reference to 
one-horse drills. 

Ans. 7. Under the same state of assumed facts I would think that 

the drill which distributed evenly and unbrokenly would 
134 sell from five to ten dollars more than the other and that a 

reasonable license fee for the privilege of making and selling 
a drill which distributed evenly and unbrokenly would be from 
two to three dollars. 


Cross-examination by ArTHuR Srey, Esq.: 


Ques. 8. Do you know when force feeds superceded what are 
called the slide or gravity feed ? 

Ans. 8. Not the exact date. 

Ques. 9. How long have the Farmers’ Friend Manufacturing 
Company been making grain drills ? 

Ans. 9. I don’t exactly —. 1 think some twelve or fourteen 
years. 

Ques. 10. Have they ever manufactured anything except force- 
feed drills? 

Ans. 10. I don’t think they have. 

Ques. 11. Upon what do you estimate your calculations as to the 
value of the features for which you say a license fee of five dollars 
per drill would be a fair license ? 

Ans. 11. The force feed—the oblique opening—the space around 
the feed wheel. 

Ques. 12. Why do you say that five dollars per drill would be a 
fair license fee? 

Ans. 12. Because I think that is about what it would be worth to 
the manufacturer. 

Ques. 13. Have you ever manufactured drills yourself? 

Ans. 18. No, sir. 
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135 Ques. 14. Did you ever know of a manufacturer paying 
that price for the right to use those features ? 

Ans. 14. No, sir. 

Ques. 15. There are many kinds of force-feed drills, are there not ? 

Ans. 15. I believe there are; yes, sir. 

Ques. 16. There are force-feed drills in which the teeth for lifting 
the grain are placed on the side of the feed wheel instead of the 
peripheratry or fluted wheel; are there not? 

Ans. 16. Yes, sir. 

Ques. 17. Have you ever made any experiments to ascertain 
whether the grain will not flow in a continuous stream and be evenly 
aud regularly delivered when a straight opening is used instead of 
the oblique discharge ? 

Ans. 17. Yes, sir; I have. 

Ques. 18. On what machine did you make such experiments ? 

Ans. 18. I might have said I seen the experiments made and also 
helped to make them on the Monarch, Triumph, Hoosier, Champion, 
and Baker and others that I don’t think of; on the Buckeye. 

Ques. 19. How were these experiments made ? 

Ans. 19. By putting grain in the hopper, turning the wheel, and 
watching the flow of grain. 

Ques. 20. Which of them had straight discharge orifices and 

which not? 
136 Ans. 20. The Monarch had a straight discharge. The 
Buckeye, I think, had also. The Hoosier and Champion had 
oblique. The Baker also had oblique. 

Ques. 21. Did you ever try the experiment by cutting the orifice 
straight in a part of the seed cups and leaving ‘it oblique i in others 
on the same drill, when the rest of the feeding mechanism would be 
alike in all, to see whether there would be any difference in the flow 
of grain? 

Ans. 21. No, sir. 

Ques. 22. How many different manufacturers have been using 
the force feed embodying the principles you have described in an- 
swer 3 since you became acquainted with the business? 

Ans. 22. I don’t know, sir—the Hoosier, the Champion, and I 
think the Improved Indiana. The Champion i is made by the Wayne 
Agricultural Company. =~ 

Ques. 23. The Farmers’ Friend Company used a force feed, did 
they not? 

Ans. 23. Yes, sir. 

Ques. 24. Did it have those features ? 

Ans. 24. It didn’t have the oblique opening. 

Ques. 25. Didn’t it have the channel under the feed wheel ? 

Ans. 25. Yes, sir. 

Ques. 26, Did it deliver a steady stream of grain? 

Ans. 26. I think it might have been steadier by using the oblique 

opening. 
137 Ques. 27. How much less did it sell for in the market than 
the Hoosier and Champion drill ? 

Ans. 27. Our prices were about the same. 
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Ques. 28. Then it wouldn't have been worth five dollars a drill 
to the Farmers’ Friend Company to have the privilege of using the 
oblique discharge ? 


Objected to as immaterial and irrelevant. 


Ans. 28. Not except it might have been in the increased sales. 

Ques. 29. Didn’t the P. P. Mast & Co.’s drill have the oblique dis- 
charge and the channel underneath the seed wheel ? 

Ans. 29. I don’t think it bad the oblique discharge—it had the 
channel. 

Ques. 30. How did it sell in the market as compared with the 
Hoosier & Champion and defendants’ drill? 

Ans. 30. Well, I don’t know what number of drills they sold or 
what number the others sold, so I couldn’t tell you anything about 
that. The prices were about the same. The prices were governed 
by a combination, and I don’t know whether they made that style 
of drill before that or not. 

Ques. 31. How did the prices of their drill compare with the others 

named before the combination referred to was made? 
138 Ans. 31. Well, I think the prices were about thesame. The 
object of that combination was to prevent cutting prices. 

Ques. 32. Were the defendants ever in that combination ? 

Ans. 32. I don’t think they were. 

Ques. 53. How do the sales of drills of the Hoosier Drill Company 
and the Farmers’ Friend Co. and the Wayne Agricultural Company 
and P. P. Mast & Co. compare in numbers for the past few years— 
since you have been familiar with the business? 


Objected to as irrelevant. 


Ans. 33. I think the Hoosier folks have had the largest trade. 
As to the others, I wouldn’t know what to say. 

Ques. 34. Does the Wayne Agricultural Company sell as many 
drills as either the Farmers’ Friend Company or P. P. Mast & Co.? 


Same objection. 


Ans. 34. I don’t know. 
Ques. 35. What is your information on the subject? 
Ans. 35. I haven’t any information. 
Ques. 36. How do you know, then, that the Hoosier Drill Company 
has the largest trade? 
Ans. 36. I think it is handled more generally by the dealers in 
the territory in which I travel. 
Ques. 37. In the territory in which you travel please state how 
the sales of the other three companies compare. 
Ans. 37. Well, I don’t think. I don’t know; couldn’t form an 
opinion. 
139 Ques. 38. Can’t you form any opinion as to whether the 
Champion or the Farmers’ Friend M’n’f’g Co. are sold 
most in the territory in which you travel or whether their sales are 
about equal ? 
Ans. 38. I wouldn’t attempt to say which was the greatest. 
9—187 
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Ques. 39. Is the channel beneath the feed wheel in the Farmers’ 
Friend Co. drill the same as the one shown in this patent, No. 30685? 
Ans. 39. Well, I think it is, with the exception of the opening 
1ere. 

Ques. 40. Has the Farmers’ Friend Company ever paid any roy- 
alty for using that? 

Ans. 40. I don’t know that they have. 

Ques. 41. Are not force-feed grain drills made without that passage 
or channel beneath the seed wheel indicated by the letter H in the 
drawing? 

Ans. 41. I don’t think it would be possible to make a successful 
one with a fluted wheel without the channel. 

Ques. 42. Are all force feeds made with a fluted wheel ? 

Ans. 42. I don’t know that they are. There are other styles of 
wheels that are called force feeds. 

Ques. 43. In that other style of force feeds the channel beneath 
the wheel is not necessary to prevent the grain being crushed ‘or 
broken, is it? 


140 Objected to as irrelevant and because no description of the 
wheel is given. 


Ans. 43. That would depend altogether on the style of the wheel. 
WM. H. LEFEVRE. 


Henry Bb. THompson, a witness produced on behalf of com- 
plainants, being first duly sworn, deposeth and saith, in answer to 
interrogatories propounded to him by Epwarp Boyp, Esq., as fol- 
lows: 


Question 1. State your name, age, residence, and occupation. 

Ans. 1. Henry B. Thompson; age, 38; residence, Richmond, In- 
diana ; occupation, traveling salesman for the Hoosier Drill Com- 
pany. 

Ques. 2. State your experience with the use and sale of grain 
drills. 

Ans. 2. I have been engaged in the wholesale trade in grain drills 
to dealers in the implements trade, and exhibiting and selling on 
fair grounds for nine years, and being familiar with all the grain 
drills in use during that time—in the section of the country in 
which I traveled, in Indiana and Michigan. 

Question 3. What are the advantages in a foree-feed grain drill of 
a space in the seed cup for the passage of the seed back of and under 

the seed wheel and terminating in an oblique discharge ori- 
141 fice, when used in connection with a toothed or fluted seed- 

distributing cylinder? By a force feed | mean one in which 
the grain is carried through the seed cup by a wheel up toand over 
an elevated discharge orifice. 

Ans. 3. The advantage is if there was no channel it would break 
or crack the grain, and a feed without the channel would be of little 
or no value. The advantage in an oblique discharge orifice is to 
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get the benefit of two flutes at a time and run the grain in a more 
continuous stream than with a straight orifice. 

Ques. 4. What would be the difference in price at which manu- 
facturers could sell two-horse grain drills which delivered the seed 
evenly and uninjured and others equally well made but which was 
liable to grind and bunch the seed and deliver it unevenly ? 

Ans. 4. There would be no sale for a grain drill which would 
grind or crack the grain. 

Ques. 5. Since the introduction of force feeds has there been any 
market for slide or gravity feeds within your experience ? 

Ans. 5. There has been but very little, if any. 

Ques. 6. Assuming that manufacturers had not the right 
142. to make grain drills having a passage around the distribu- 
ting cylinder and an oblique discharge as before described, 


' what, in your opinion, would be a reasonable and fair royalty or 


license fee per drill for the privilege of making aud selling two- 
horse drills with such a feed ? 

Ans. 6. I should consider that five dollars would be a reasonable 
license. 

Ques. 7. Answer a similar question as to a one-horse drill. 

Ans. 7. About two dollars and a half. 


Cross-examination by ArTHUR Stem, Esq.: 


X Ques. 8. How long have you been in the employ of the Hoosier 
Drill Company ? 

Ans. 8. Nine years. 

X Ques. 9. During that time Mr. John M. Westcott has been 
president of that company, has he not? 

Ans. 9. A greater portion of that time he has. 

X Ques. 10. In answer five you say that since the introduction of 
force feeds there has been little or no sale for the slide or gravity 
feed. State as nearly as you can when these force feeds came into 
use and the slide or gravity feeds were superceded. 

Ans. 10. Within my experience the drills that have been sold have 

been the force-feed drills. 
145 X Ques. 11. Then you never have handled a slide or grav- 
ity feed drill? 

Ans. 11. No, sir. 

X Ques. 12. Has your entire experience in the sale of grain drills 
been with the Hoosier Drill Company ? 

Ans. 12. No, sir; I sold a few grain drillsin a local way to farmers 
before I became connected with said company, in connection with 
other agricultural implements. 

X Ques. 18. What is the usual selling price of such grain drills 
as you have referred to in your direct testimony ? 

Ans. 13. The drills that I have been selling are eight and nine 
hoe drills mostly. At the present time the retail price is from sixty 
to sixty-five dollars. 

X Ques. 14. If there would be no sale for drills without the char- 
acteristics described in question 3, and drills made with those char- 
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acteristics would sell for sixty or sixty-five dollars, why do you put 
the price’ of the privilege of making such drills at five dollars 
apiece ? 

Ans. 14. From the fact that the license is not intended to cover 
the full benefits. Of course, the manufacturer intends to make a 
profit over and above that upon the goods manufactured. 

X Ques. 15. How did you arrive at vour conclusion that five dol- 
lars per drill would be the value of a license to use the features de- 

scribed ? 
144 Ans. 15. From the fact that it would be fair recompense to 
the inventor for his patent. 

X Ques. 16. Upon what do you base your estimate or calculations 
in arriving at the conclusion that five dollars per drill would be a 
fair license fee? 

Ans. 16. From the fact that a manufacturer could pay that and 
sell the goods at present prices and make a profit on the goods. 

X Ques. 17. Did you ever know a manufacturer to pay that price 
for the privilege of using those features described ? 

Ans. 17. I am not familiar with just what manufacturers have 
been paying. 

X Ques. 18. Have you had any experience in the matter of grant- 
ing licenses ? . 

Ans. 18. No, sir. 

X Ques. 19. Have you had any experience in the practical manu- 
facture of grain drills? 

Ans. 19. Not in the details. 

X Ques. 20. Do you know when this class of drills, known as force 
feeds, first came into use? 

Ans. 20. No, sir; they were in use since I have been in the trade. 

X Ques. 21. Are all force feeds alike in the construction and ar- 
rangement of the cylinder or fee- wheel and feed cup? 

Ans. 21. No, sir. 

X Ques. 22. Have you seen any of the exhibits in this case illus- 

trating the device used by the defendants ? 
145 Ans. 22. No,sir; I have not. This is the first time I have 
been a witness. 

X Ques. 23. Have you ever seen a grain drill in which the feed- 
ing mechanism was constructed like that shown in the drawings of 
letters patent No. 30685, granted Hiram Moore November 20, 1860, 
which I now show you? : 

Ans. 23. Yes, sir; I have saw similar feed. 

X Ques. 24. When and where? 

Ans. 24. I have seen it since 1875, or about that time, at Milton, 
Indiana. 

X Ques. 25. Do you know of any drills now manufactured con- 
taining such a feeding mechanism as shown in that patent ? 

Ans. 25. Yes, sir; that embodies some of those principles. 

X Ques. 26. What would be the selling value of a grain drill con- 
structed with a feed like that shown in the patent to-day compared 
with those you have heretofore described as selling at sixty or sixty- 
five dollars? 
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Ans. 26. Well, I should think, embodying those principles, there 
would be very little difference in the price ‘from those I mentioned 
before. 

X Ques. 27. What do you mean by embodying those principles ? 

Ans. 27. What I mean by embodying those principles is a force 
feed with a channel beneath the feed wheel with an oblique dis- 

charge opening. 
146 X Ques. 28. Have you seen a machine or drill with a feed- 
ing device constructed like that drawing since 1875 or 1876? 


Obj.—Objected to as immaterial. 


Ans. 28. I saw one similar. 

X Ques. 29. When and where? 

Ans. 29. At Milton, Indiana, along in 1875. 

X Ques. 30. Have you seen any since about that time ? 

Ans. 30. Yes, sir; I have seen them similar to that since that time 
I saw them at Milton. I saw them at a later date than that em- 
bodying some of these same principles. 

X Ques. 31. Embodying some of these same principles is very 
indefinite, and I am not asking you that question, but when you 
last saw or knew of grain drills being made like the drawing in 


that patent. 
Objected to as immaterial and irrelevant. 


Ans. 31. I have saw as late as this fall and winter force feeds with 
the channel beneath the feed wheel, with an oblique discharge open- 
ing. 

xX Ques. 32. Question repeated. 


Counsel for complainants requests defendants’ counsel to define 
what he means by being constructed like the drawing, if he does 
not mean embodying the principles shown in the drawing. 
147 Counsel for defendants states that the drawing represents 
the feeding mechanism of the grain driil, and his question is 
simply when the witness last saw the feeding mechanism in a grain 
drill like the drawing, without any reference to what the witness 
may consider the principles embodied. 
Counsel for complainants repeats his last objection. 


Ans. 32. I saw similar to this drawing; I saw them embodying 
some of the same principles as late as this fall and winter. 

X Ques. 33. You say in answer 3 the advantage of an oblique 
orifice is to get the benefit of two flutes at atime. What do you 
mean by that? 

Ans. ‘33. I mean by that that one of the flutes does not get 
through discharging grain until the other one commences. 

X Ques. 34. What do you mean by flutes? 

Ans. 34. Well, it is the scalping out between the cogs on the feed 
wheel. 

X Ques. 35. Doesn’t this feed wheel, with its scallops, revolve 
teadily and constantly when in operation ? 

Ans. 35. Yes, sir. 
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X Ques. 36. Please explain, then, how the oblique discharge gets 
the advantage of two flutes at a time. 

Ans. 36. Well, before the first flute is through depositing the 

grain at the upper part of the oblique the second. flute 
148 commences depositing at the lower side of the oblique. 

X Ques. 37. In the drawing the oblique discharge is shown to 
be V-shaped or the two lips come together atan angle. Suppose, in- 
stead of that, the discharge orifice was made with the lip or opening 
extending in a slanting direction clear across, would that g*ve the 
same benefit of the two flutes at a time ? 

Ans. 37. The results would be about the same. 

X Ques. 38. Doesn’t the drawing show the feeding device arranged 
to discharge the grain from a single cup to two hoes or drill teeth ? 

Ans. 38. I don’t know whether it does-or not, not being fully fa- 
miliar. with drawings in all their details. 

X Ques. 39. Did you ever see a grain drill with a feeding device 
constructed with a discharge in a V shape, like that shown in the 
drawing, provided with two channels carrying the grain down by 
the letters J J in the drawing? 

Objected to as immaterial because its specification describing said 
drawing provides that the orifice may be made as shown in the 
drawing or it may be a single face oblique to the face of the cylin- 
der teeth. 

Ans. 39. I never saw it carried down to two hoes from one 

cup. 
149 X Ques. 40. Have you read the specifications ? 

Ans. 40. No, sir; I have not read them. 

X Ques. 41. How, then, do you know what are the principles in- 
volved in the construction shown in the drawing ? 

Ans. 41. I don’t know positively whether it was intended to carry 
the grain into two hoes from one cup. 

X Ques. 42. Did you ever see a grain drill with a feeding device 
constructed just like the drawing in this patent, without reference 
tu the question whether the grain is fed to two hoes from one cup or 
not? In other words, with or without the conductors J J? 

Ans. 42. I saw similar feed to this, from one cup feeding one hoe. 

X Ques. 43. Aside from that it was exactly like the drawing, 
was it? 

Ans. 438. I will not say that it was. 

X Ques. 44. Have there not been a great many improvements and 
changes in the manufacture of grain drills in the last ten years ? 

Ans. 44. There has since I have been in the trade. 

X Ques. 45. Mention some of them—all you think of. 


Objected to as irrelevant. 


Ans. 45. Changing of feed without changing of gear wheels by 
means of a lever, of both grain and grass seed, raising and 
150 lowering the hoes by a lever and putting a pressure on the 
hoes by a lever—spring pressure—putting them down into 

hard ground. They are the important improvements. 
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X Ques. 46. How many have you named? 

Ans. 46. It shows for itself. 

X Ques. 47. There have been other minor improvements, have 
their not, in their construction ? 

Ans. 47. Yes, sir. 

X Ques. 48. Have not these important improvements which you 
have described been patented ? 

Ans. 48. I presume they have. 

X Ques. 49. What, in your opinion, would be the difference in the 
market value between a grain drill constructed with all these im- 
provements and one without them ? 
Obj.—Objected to as irrelevant. 


Ans. 49. I am not prepared to say. 

X Ques. 50. Have you no opinion in the matter? 

Ans. 50. I have. ; 

X Ques. 51. Well, is your opinion that is asked for based upon 
your experience and knowledge of the trade? 

Ans. 51. Iam not prepared to say just how much more they would 
be worth. 

X Ques. 52. Do you think you could sell drills without these im- 
provements which you have mentioned in competition with the 
drills now made having them? 

Ans. 52. I probably could, but not for as much money. 
15] X Ques. 53. How much less would you have to take, in 
your opinion, for them in order to make sales? 

Ans. 53. I am not prepared to say how much less. 

X Ques. 54. You have an opinion on the matter, have you not? 

Ans. 54. I have. 

X Ques. 55. What is it? 

Ans. 55. I am not prepared to state it. 

X Ques. 56. Do you mean that you deciine to give your opinion ? 

Ans. 56. I mean that I don’t know how much less 1 would have 
to take for the goods without the improvements. 

X Ques. 57. How much less do you think you would have to | 
take? 

Ans. 57. Iam not prepared to answer that. 

X Ques. 58. Have you any idea how much less the market price 
would be ? 

Ans. 58. No positive idea. I suppose it would make from ten to 
twelve dollars, at any rate, but it is hard to estimate. 


Re-examination: 


Ques. 59. Your company manufactures drills with spring-pressure 
hoes and others without them, does it not? 
Ans. 59. Yes, sir. 
Ques. 60. What is the difference in your list price between such 
drills otherwise alike? 
152 Ans. 60. We usually get from two to four dollars more for 
the spring-pressure drill. 
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X Ques. 36. Please explain, then, how the oblique discharge gets 
the advantage of two flutes at a time. 


Ans. 36. Well, before the first flute is through depositing the. 


grain at the upper part of the oblique the second flute 
148 commences depositing at the lower side of the oblique. 

X Ques. 37. In the drawing the oblique discharge isshown to 
be V-shaped or the two lips come together atan angle. Suppose, in- 
stead of that, the discharge orifice was made with the lip or opening 
extending in a slanting direction clear across, would that g‘ve the 
same benefit of the two flutes at a time? 

Ans. 37. The results would be about the same. 

X Ques. 38. Doesn’t the drawing show the feeding device arranged 
to discharge the grain from a single cup to two hoes or drill teeth ? 

Ans. 38. I don’t know whether it does.or not, not being fully fa- 
miliar with drawings in all their details. 

X Ques. 39. Did you ever see a grain drill with a feeding device 
constructed with a discharge in a V shape, like that shown in the 
drawing, provided with two channels carrying the grain down by 
the letters J J in the drawing? : 

Objected to as immaterial because its specification describing said 
drawing provides that the orifice may be made as shown in the 
drawing or it may be a single face oblique to the face of the cylin- 
der teeth. 


Ans. 39. I never saw it carried down to two hoes from one 
cup. 
149 X Ques. 40. Have you read the specifications ? 
Ans. 40. No, sir; I have not read them. 

X Ques. 41. How, then, do you know what are the principles in- 
volved in the construction shown in the drawing ? 

Ans. 41. I don’t know positively whether it was intended to carry 
the grain into two hoes from one cup. 

X Ques. 42. Did you ever see a grain drill with a feeding device 
constructed just like the drawing in this patent, without reference 
to the question whether the grain is fed to two hoes from one cup or 
not? In other words, with or without the conductors J J? 

Ans. 42. I saw similar feed to this, from one cup feeding one hoe. 

X Ques. 43. Aside from that it was exactly like the drawing, 
was it? 

Ans. 48. I will not say that it was. 

X Ques. 44. Have there not been a great many improvements and 
changes in the manufacture of grain drills in the last ten years ? 

Ans. 44. There has since I have been in the trade. 

X Ques. 45. Mention some of them—all you think of. 

Objected to as irrelevant. 

Ans. 45. Changing of feed without changing of gear wheels by 

means of a lever, of both grain and grass seed, raising and 
150 = lowering the hoes by a lever and putting a pressure on the 

hoes by a lever—spring pressure—putting them down into 
hard ground. ‘They are the important improvements. 


- Baw eesti cadet a ee ~--- <4 Se ™ 


i 


JOHN M. WESTCOTT ET AL., &¢. 71 


X Ques. 46. How many have you named? 

Ans. 46. It shows for itself. 

X Ques. 47. There have been other minor improvements, have 
their not, in their construction ? 

Ans. 47. Yes, sir. 

X Ques. 48. Have not these important improvements which you 
have described been patented ? 

Ans. 48. I presume they have. 

X Ques. 49. What, in your opinion, would be the difference in the 
market value between a grain drill constructed with all these im- 
provements and one without them ? 


Obj.—Objected to as irrelevant. 


Ans. 49. I am not prepared to say. 

X Ques. 50. Have you no opinion in the matter? 

Ans. 50. I have. 

X Ques. 51. Well, is your opinion that is asked for based upon 
your experience and knowledge of the trade? 

Ans. 51. Iam not prepared to say just how much more they would 
be worth. 

X Ques. 52. Do you think you could sell drills without these im- 
provements which you have mentioned in competition with the 
drills now made having them? , 

Ans. 52. 1 probably could, but not for as much money. 
151 X Ques. 53. How much less would you have to take, in 
your opinion, for them in order to make sales? 

Ans. 53. I am not prepared to say how much less. 

X Ques. 54. You have an opinion on the matter, have you not? 

Ans. 54. I have. 

X Ques. 55. What is it? 

Ans. 55. I am not prepared to state it. 

X Ques. 56. Do you mean that you deciine to give your opinion ? 

Ans. 56. I mean that I don’t know how much less | would have 
to take for the goods without the improvements. 

X Ques. 57. How much less do you think you would have to 
take? 

Ans. 57. I am not prepared to answer that. 

X Ques. 58. Have you any idea how much less the market price 
would be ? 

Ans. 58. No positive idea. I suppose it would make from ten to 
twelve dollars, at any rate, but it is hard to estimate. 


Re-examination: 


Ques. 59. Your company manufactures drills with spring-pressure 
hoes and others without them, does it not? 
Ans. 59. Yes, sir. 
Ques. 60. What is the difference in your list price between such 
drills otherwise alike? 
152 Ans. 60. We usually get from two to four dollars more for 
the spring-pressure drill. 
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Ques. 61. How do the present retail prices of ordinary drills com- 
pare with the prices nine years ago, or when you first sold drills? 


Ans. 61. The prices at the present time are from twenty to twenty- 


five dollars less than then. 
H. B. THOMPSON 


ern 


JoHuN H. SHEARER, a witness produced on behalf of complainants, 
being first duly sworn, deposeth and saith, in answer to interroga- 


tories propounded to him by Epwarp Boyp, Esq., as follows: : 2 
Ques. 1. State your name, age, residence, and occupation. ' 
Ans. 1. John H. Shearer; am thirty-one years of age; I live in } 

Dayton, Ohio; am travelling salesman for the Hoosier Drill Com- 

pany. I 
Ques. 2. State your experience with the use and sale of grain 4 

drills. ‘ 
Ans. 2. [ lived on a farm until I was about twenty-one years of 

age, and had some experience in using grain drills with slide feed 

and also with agitation feed. My first experience in selling grain j 

drills commenced in 1875, at which time I was in the employ : 

153 ~—s of. a firm that handled three different kinds of drills, one of 

which used an agitation feed and the other two used feeding 
devices known as “force feed,’ employing a feed wheel revolving 
within a feed cup, which was constructed with a channel or space ‘ 
between the feed wheel and the inside a wall of the cup, which dis- wa 


charged the grain from the orifice, which was somewhat elevated 
from the lower part of the cup. Iwas in the employ of this firm 
for two seasons. My next experience with grain drills was in the 
fall of 1878, at which time I commenced travelling for the Hoosier 
Drill Company, and have continued in their employ until the pres- 
ent time, working in the same capacity. i 

Ques. 3. What are the advantages in a force-feed grain drill of a 
space in the seed cup for the passage of the seed back of and under 
the seed wheel and terminating in an oblique discharge orifice 
when used in connection with a toothed or fluted seed distributing 
cylinder? By “force feed” [ mean one in which the grain is car- 
ried through the seed cup by a wheel up to and over an elevated 
discharge orifice. 

Ans. 3. The advantage consists in permitting the flow of 
154 ~—s grain from the throat of the cup to a discharge orifice with- 
out mashing or cracking the grain, which would be caused 
by the friction between the feed.wheel and the back of the cup In — 
the absence of such channel or space. The oblique discharge orifice 
permits an even and continuous discharge of that portion of grain 
that is carried or elevated by the fluted surface of the wheel by per- 
mitting the grain to flow or discharge froin two of the flutes at the 
same time. 

Ques. 4. What would be the difference in price at which manu- 
facturers could sell two-horse grain drills which delivered the seed 
evenly and uninjured and others equally well made, but which was 
liable to grind and bunch the seed and deliver it unevenly ? 
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Ans. 4. I think the difference would be fully as much as the price 
of the drill. It is my opinion that a drill could not be sold for any 
price that would grind or mash the grain or that would not feed 
the grain in a continuous stream. 

Ques. 5. Since the introduction of force feeds has there been any 
market for slide or gravity feeds within your experience ? 

Ans. 5. Searcely any. 
155 . Ques. 6. Assuming that manufacturers had not the right 
to make grain drills having a passage around the distributing 
cylinder and an oblique discharge as before described, what, in your 
opinion, would be a reasonable and fair royalty or license fee per 
drill for the privilege of making and selling two-horse drills with 
such a feed? 

Ans. 6. I think that five or six dollars per drill would be a very 
reasonable royalty. 

Ques. 7. Answer a similar question as to a one-horse drill. 

Ans. 7. I think that the royalty on one-horse drills employing the 
same feeding device should be fully half as much as for two-horse 
drills. 

Cross-examination by ArtHurR Stem, Esq. : 

X Ques. 8. Are you familiar with the general run of prices and 
amount of sales of drills by the Farmers’ Friend Co., Wayne Com- 
pany, P. P. Mast & Co., and others in this section of the country ? 

Ans. 8. I am familiar with the run of prices to a certain extent, 
but as to amount of sales have nothing more than a general im- 
pression. 

X Ques. 9. How do the prices for the drills made by these com- 
panies compare ; is there much difference between them or are they 

all about the same? 
156 Ans. 9. There is some variation, but perhaps not a great 
deal of difference on an average. 

X Ques. 10. How about the prices of the Hoosier drills; is the 
average price materially different from that of the others? 

Ans. 10. It is my experience the retail price of the Hoosier drill 
is more on an average in the territory that 1 am working than the 
prices of the other drills referred to. | 

X Ques. 11. So far as you can judge, does the Hoosier drill sell to 
the dealers, taking an average of the whole territory, for any more 
than the others? 

Ans. 11. If the dealers’ statements to me are correct they have 
been offered some of these drills for less money than they have paid 
us for the Hoosier drill. 

X Ques. 12. Don’t the dealers usually make such statements as 
that for the purpose of getting you to let them have the drills 
cheaper, in your opinion ? 

Ans. 12. Perhaps that is true in some cases. 

X Ques. 13. To what do vou attribute the fact that they sometimes 
claim that they pay more for the Hoosier drill than the others— 
that is, what advantage is there in your drill over the others men- 
tioned that would affect its price? 
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Ans. 13. We claim various advantages, and dealers say that our 

drills sell more readily to the farmers and that it seems to give bet- 
ter general satisfaction. 

157 X Ques. 14. What are some of the advantages referred to? 


Obj.—Objected to as irrelevant. 


Ans. 14. The most vital or essential feature of the grain drill is 
the feeding device, and we claim to have a feed more simply con- 
structed than some of the others, and at the same time it/affords 
better results by sowing the grain in a very even continuous stream 
without breaking or cracking the grain in sowing any quantity from 
its largest capacity down to the smallest amount per acre. 

X Ques. 15. Why is your drill feed superior to the others in these 
respects; how does it differ from that of the Farmers’ Friend or the 
others named ? 


Obj.—Objection repeated. 


Ans. 15. It is much more simple in its construction than some of 
the others referred to, which would perhaps give nearly the same 
result so long as the feeding device remains properly adjusted, but 
they, being complicated and their accuracy depending upon adjust- 
able features, are liable to get out of order and cause a variation in 
the amount of grain discharged from the different cups, while some 

of the others, being more similar in construction by not being 
158 complicated, heretofore have been constructed with a hori- 

zontal discharge orifice instead of the oblique, such as is used 
on the Hoosier, and, everything else being equal, a feeding device 
with an oblique discharge orifice will distribute the grain much more 
evenly than one with the horizontal discharge orifice. 

X Ques. 16. The Wayne Company drill feed is made with the 
channel beneath the feed wheel and an oblique discharge orifice, is 
it not? 

Ans. 16. Yes. 

X Ques. 17. Is not the superiority of the Hoosier drill over the 
Wayne Co. drill, for instance, owing to the nicety of the adjustment 
by which eachi seed cup in the same drill feeds the same amount of 
grain when adjusted to different quantities per acre? 


Obj.—Objected to. 


Ans. 17. That is one of the principal features. 
X Ques. 18. Does the Wayne Company drill bring as large a price 
as the Farmers’ Friend Co. drill ? 
Ans. 18. I don’t think there is much difference in the prices. In 
the territory that I work the Farmers’ Friend Company have a bet- 
ter class of customers than the Wayne Agricultural Company, 
oving to the popularity of the Farmers’ Friend corn-planter, which 
they endeavor to sell along with the drill ; and, further, the 
159 drill made by the Wayne Company is not popular on 
account of being constructed in a shabby sort of a manner 
and their feeding device being somewhat complicated in construc- 
tion, such as I have heretofore referred to. 
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X Ques. 19. Can you swear that the Hoosier Drill Company gets 
on an average one dollar per drill more than the Farmers’ Friend 
Company or P. P. Mast & Co.? 


Obj.—Objected to. 


Ans. 19. [ have good reasons to believe that the Hoosier drill 
sells for a dollar or more per drill on an average in my trade than 
the one you refer to. 

X Ques. 20. Are vour reasons the statements made you by the 
dealers ? 

Ans. 20. Partly. 

X Ques. 21. What other reason have you ? 

Ans. 21. In some instances I have seen prices given which I re- 
garded as being substantial evidence. 


J. H. SHEARER. 


Srate or Onto, | 


; 83 : 
County of Montgomery, | 


I, George O. Warrington, a notary public within and for said 

county, selected to act as special examiner, under the 67th rule in 

equity, as amended, in the cause stated in the caption, do 

160 hereby certify that the foregoing examination was had, pur- 

suant to the annexed notice, at the office of Warrington & 

Matthews, in the city of Dayton, Ohio, on Saturday, January 3rd, 
1885. 

[ further certify that at the said time and place [ was attended by 
William H. Lefevre, Henry B. Thompson, and Jobn H. Shearer, 
witnesses produced on behalf of the complainants, they being of 
sound mind and lawful age; and the said witnesses, previously to the 
commencement of their depositions by me, being duly cautioned and 
solemnly sworn to testify the truth, the whole truth, and nothing but 
the truth; and the depositions hereinbefore appearing were by me 
reduced to writing in the presence of and read over by me to said 
witnesses, with the exception of the direct examination of John H. 
Shearer, which by consent of counsel. was reduced to writing by E. 
P. Matthews and were thereupon subscribed by them in my presence. 

I further certify that I am not of counsel nor attorney nor relative 
of either of the parties to this cause, nor in any manner interested 
in the result thereof. 

In testimony whereof I have hereunto set my hand and affixed 
my seal of office this 5th day of January, 1885. 


[SEAL. ] GEORGE O. WARRINGTON, 
Notary Public in and for Montgomery County, Ohio. 


As 


76 SQUIRE B. RUDE ET AL., &¢., VS. 


161 #£=In the Circuit Court of the United States for the District of 
Indiana. May Term, 1880. 


JOHN M. Westcorr et al. 
vs. »Chaneery. 43814. 
SQUIRE Rupe e/ al. 


Before the Honorable Walter Q. Gresham, judge. 


May 14rna, 1880. 


Come now the complainants, by 8. A. Bowman, Esq., their solic- 
itor, and upon his motion it is ordered that William Schlater, Esq., 
of the city of Richmond, State of Indiana, be, and he is hereby, ap- 
pointed special examiner in chancery in the above-entitled cause, 
and is empowered to cause to come before him, at the office of H. C. 
Fox, Main street, in said city of Richmond, upon proper notice given 
to the defendants, the witnesses of the complainants, and to take 
their depositions in writing and return the same, duly certified, into 
this court, addressed to the clerk thereof at Indianapolis. 


Unitep STATES OF AMERICA, | _. 
. . ” ‘ . . HO « 
District of Indiana, j 


I, Noble C. Butler, clerk of the circuit court of the United States 
for the district of Indiana, do hereby certify that the above 
162 = and foregoing is a full and true copy of an order in the cause 
of John M. Westcott et al. vs. Squire Rude et al., No. 4314, as 
fully as the same appears of record in my office. 
Witness my hand and the seal of said court, at Indianapolis, in 
said district, this 14th day of May, 1880. 
[SEAL. | NOBLE C. BUTLER, Clerk. 


Circuit Court of the United States for the District of Indiana. 
In Equity. 


JoHN M. Westcorrt ef al. ) 
Vs. 4314. 
SeurrRE Rupe ef al. rf 


The respondents will take notice that the complainants will ex- 
amine witnesses in this cause under the 67th rule in equity, as 
amended—names of witnesses are as follows: Jacob 8S. Moore, John 
M. Westcott, and others—at the law office of Henry C. Fox, Esq., 
No. 226 Main street, in the city of Richmond, Indiana, county of 
Wayne, on Saturday, the 12th day of June, 1880, beginning said 
examination at 10 o’clock in the morning of said day, and continu- 
ing from day to day until completed. 

H. C. FOX, 

Solicitor for Complainants. 
WM. W. SCHLATER, 
Special Examiner in Chancery. 
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163 Original Notice. 


STATE OF INDIANA, | 
* ¥ , 8s My 
Union County, — § 


I, William M. Jarrell, sheriff of Union county, in the State of 
Indiana, makes oath and say that on Monday, the 7th day of June, 
1880, I served a copy of the within notice on Squire Rude by reading 
to and in his hearing, and also on Joseph W. Conway, solicitor for 
the respondents, by reading to and in his hearing. 


Sheriff cost-, $1.50. 
| W. M. JARRELL, Sheriff. 


Subscribed and sworn to before me this 7th day of June, 1880. 
[SEAL. | W. O. KEFFER, 
: Clerk Union Cir. Court. 


In the Cireuit Court of the United States for the District of Indiana. 
In Equity. 


JoHn M. Westcorr ef al. | 
vs. | 4814. 


SQUIRE Rupe et al. 


To Jacob S. Moore, Boston township, Wayne county, Indiana: 

You are hereby summoned to appear and testify as a witness in 
the above-entitled cause on Saturday, the 12th day of June, 1880, at 
10 o'clock in the morning, at the law office of H. C. Fox, Esq., No. 

226 Main street, in the city of Richmond, Wayne county, 
164 = Indiana, on the part of the complainants, and herein fail not to. 
Witness my name this 5th day of June, 1880. 
WM. W. SCHLATER, 


Special Examiner in Chancery. 


STATE OF INDIANA, ) m 
+. ’ a ASN e 
Wayne County, J 


On this 8th day of June, 1880, personally appeared before me, 
William W. Schlater, a notary public in and for the said county, S. 
Parker Page, of the city of Richmond, in the said county, and, being 
duly sworn, on oath says that on Tuesday, the Sth day of June, 1880, 
he served the within subpcena on the within-named Jacob 8. Moore 
by reading to and in his hearing and leaving a copy of the same 


with him. 
S. P. PAGE. 


Subscribed and sworn to before me this 8th day of June, 1880. 
[ SEAL. ] WM. W. SCHLATER, 
Notary Pub lie. 
S. P. Page, 1.50. 
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Depositions of Jacob S. Moore and others witnesses taken before me, 
William W. Schlater, a notary public within and for the county 
of Wayne and State of Indiana, acting as special examiner under 
an appointment by the Honorable Walter Q. Gresham, judge of 
the circuit court of the United States for the district of Indiana, 
at the law office of Henry C. Fox, Esq., No. 226 Main street, in 

the city of Richmond, county of Wayne, State of Indiana, 

165 pursuant to the notice hereto attached, to be used and read 

in evidence on behalf of the complainants i in a case pend- 
ing in the cireuit court of the United States for the district of In- 
diana, wherein John M. Westcott e¢ al. are complainants and 
Squire Rude and others are respondents, cause No. 4314. 


SATURDAY MORNING, June 12th, 1880, at 10 o’clock. 


Present on behalf of the complainants, John M. Westcott and 
Henry C. Fox, Esq., and on behalf of the defendants the respondent, 
Squire Rude, in person. 

Complainants offer in evidence certified copies of letters patent of 


the United States for an improvement in seed drills granted to 
Hiram Moore, and dated’ November 20th, 1860, No. 30685, and 


marked “Complainants’ Exhibit Moore Patent of 1860.” 


Complainants also offer in evidence copies of letters patent of the 
United States for improvements in seed drills granted to Hiram 
Moore, and dated March 26th, 1881, and numbered No. 815, and 
marked “ Complainants’ Exhibit Moore Patent of 1861.” 

Complainants also offer in evidence a certified copy of certificate 
of extension by the Commissioner of Patents of the United States of 
the letters patent granted to Hiram Moore, November 20th, 1860, 
No. 30685, and dated November 19th, 1860, and marked “ Com- 
plainants’ Exhibit Extension of Moore Patent.” 

Complainants also offer in evidence certified copy of the assign- 
ment by Hiram Moore to John M. Westcott and Charles W. West 
of the aforesaid letters patent marked, respectively, “ Complainants’ 
Exhibit Moore Patent of 1860 and Moore Patent of 1861,” dated 
October 6th, 1874, and marked Complainants’ Exhibit Moore As- 

signment.” 
166 Complainants also offer in evidence a written stipulation 
marked “ Complainants’ Exhibit Defendants’ Admission.” 

Complainants’ also offer in evidence a hopper with seed cups and 
driving shafts attached, marked “Complainants’ Exhibit Defendants’ 
Hopper with Seed Cups and Driving Shaft.” 

Jacob S. Moore, who was subpeenaed as a witness, appeared, but 
the taking of his deposition was dispensed with because of the re- 
spondents’ admissions hereinbefore set out. 
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(1.) CompLatnants’ Exutpit Moore Patent, 1860.. Wm. W. Schla- 
ter, Special Examiner. 


DEPARTMENT OF THE INTERIOR, 
UNITED States PATENT OFFICE. 
To all persons to whom these presents shall come, Greeting : 

This is to certify that the annexed is a true copy from the records 
of this office of the letters patent and certificate of extension granted 
Hiram Moore November 20th, 1860, No. 30685, for improvement in 
seed drills. 

In testimony whereof I, E. M. Marble, Commissioner of Patents, 
have caused the seal of the Patent Office to be hereunto affixed this 
twenty-eighth day of May, in the year of our Lord one thousand 
eight hundred and eighty, and of the Independence of the United 
States the one hundred and fourth. 

[SEAL. | E. M. MARBLE, 
Commissioner. 
167 No. 30685. 


United States of America to all to whom these letters patent shall 
come : 

Whereas Hiram Moore, of Brandon, Wisconsin, has ‘alleged that 
he has invented a new and useful improvement in seed drills, which 
he states has not been known or used before his application, has 
mmade oath that he is a citizen of the United States; that he 
does verily believe that he is the original and first inventor 
or discoverer of the said improvement, and that the same hath 
not, to the best of his knowledge and _ belief, been previously 
known or used, has paid into the Treasury of the United States 
the sum of thirty dollars and presented a petition to the Com- 
missioner of Patents signifying a desire of obtaining an exclusive 
property in the said improvoment and praying that a patent may 
be granted for that purpose : 

These are, therefore, to grant, according to law, to thesaid Hiram 
Moore, his heirs, administrators, or assigns, for the term of fourteen 
years from the twentieth day of November, one thousand eight hun- 
dred and sixty, the full and exclusive right and liberty of making, 
constructing, using, and vending to others to be used, the said im- 
provement, a deseription whereof is given in the words of the said 
Hiram Moore in the schedule hereto annexed, and is made part of 
these presents. 

In testimony [ have caused these letters to be made patent and 

the seal of the patent Office has been hereunto affixed. 
168 Given under my hand, at the city of Washington, this 
twentieth day of November, in the year of our Lord one thou- 
sand eight hundred and sixty, and of the Independence of the United 
States of America the eighty-fifth. 
[SEAL. | JACOB THOMPSON, 
Secretary of the Interior. 


Countersigned and sealed with the seal of the Patent Office. 
PHILIP F. THOMAS, 
Commissioner of Patents. 


80 SQUIRE B. RUDE ET AL., &¢., VS. 
The schedule referred to in these letters patents and making part , 
of the same. | 


To all whom it may concern: 

Be it known that 1, Hiram Moore, of Brandon, in the county of 
Fond du Lae and State of Wisconsin, have invented certain new 
and useful improvements in seeding machines, of which the:follow- 
ing is a full, clear, and exact description, reference being had to 
the accompanying drawings, making part of this specification, in 
which— 

Figure 1 represents a perspective view of so much of a seeding ma- 
chine as is necessary to illustrate my said improvements. : 
Fig. 2 represents a longitudinal section through the centre of the 

distributing cylinder. 

Fig. 3 represents a transverse section at the line H H of Fig. 2. 

Fig. 4 represents a perspective view of the two parts of the 
169 hopper detached and with the distributing cylinder removed, 
showing the construction of the hopper. 

Fig. 5 represents a perspective view of the distributing cylinder 
detached from the hopper, and 

Fig. 6 represents an end view of the cylinder, with the driving 
shaft shown in section. 

The object of my said improvements is the more evenly and 
equally to distribute the grain or seed to be sowed and to render 
the machine more simple and less liable to get out of order, and 
they relate particularly to that class of seeding machines in which 
a toothed distributing cylinder is used at the bottom of a seed box 
or hopper in order to distribute the grain or seed. They consist, 
first, in combining a conduit or passage for the grain arranged be- 
tween the bottom of the hopper and the discharging orifice, with the 
oblique discharging orifice and the distributing cylinder ; second, in : 
combining separate bearings for the cylinders with a single bearing 
| in the cylinder for the shaft in the manner hereinafter described. 
| By this means we obtain important advantages. The warping or 
twisting of the seed box is a fruitful source of trouble in machines 
of this class, for the hopper being rigidly fastened at the bottom of 
the seed box any warping or twisting of the latter will cause the 
hopper to change its position relative to the shaft, and if the cylinder 
be firmly fastened upon its shaft it will bind against the sides of the 
hopper and in its bearings, producing much friction and increasing the 

draught of the machine and its liability to get out of order. 


So date ay a we 
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170 By having the shaft-bearing in the cylinder larger than > 
the shaft and short, the evil effects of a displacement of the 

cylinder will be obviated in great measure, as the axis of the 

cylinder need not be coincident or even parallel with the axis of the 

shaft, but may vary considerably from it without the eylinder bind- 


ing upon the shaft, and the cylinder will still be controlled by the 
revolution of the shaft, the cylinder being retained in place within 
the hopper by its own independent bearings. 

I am aware that distributing. cylinders have before this been j 
placed loosely upon shafts at the bottom of hoppers, but without < 
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separate bearings, so that they cannot retain their proper relative 
position within and to the hoppers, and consequently the flow of 
seed or grain is irregular and uneven. 

Third. In giving to the cylinder a beveled bearing, the bevel 
inclining outwards from the hopper, as shown in the drawings. 

By this arrangement I attain a very important advantage. Refuse, 
such as small pieces of straw, dirt, etc., which may be mixed with 
the grain and thrown into the hopper is very apt to become worked 
into and remain in bearings as usually constructed, thus greatly 
impeding the revolutions of the evlinder, causing friction in the 
bearings and increasing the draught of the machine. By using a 
bevel bearing, however, as shown, any dirt, &c., that may get into 

the bearing does not tend to remain, but is almost immediately 
171 worked out by gravitation and the revolving action of the 

cylinder in its bearings and falls below the cylinder and is 
discharged with the seed. 

As my improvements only relate to the distributing apparatus of 
a seeding machine, I deem it unnecessary to describe the other por- 
tions of the machine. 

In the drawings, A A’ represent the lower portion of a hopper of 
a seeding machine; it may be made of brass or other suitable 
material, and a number of them may be arranged at the bottom of 
a seed box and attached to the frame of the machine in any usual 
or convenient way. ‘This hopper | make in two sections, as shown 
in Fig. 4 of the drawings, in order the more easily and readily to 
remove and replace the cylinder and to enable the hopper to be 
constructed with more facility. ‘These sections are retained in posi- 
tion when placed together by ribs or tongues B B’, arranged sub- 
stantially as shown, which interlock and prevent any twisting apart 
of thesections. Crepresents the toothed distributing cylinder, retained 
in its position within the cylinder by its independant bearings, con- 
sisting of the bevel bearing D at one end and the bosses E E at the 
other. These bosses project from the inside of the hopper and the 
inner edge of the cylinder encircles and rests upon and revolves 
around them. ‘The cylinder is made of a peculiar form, as shown, 
the narrow bearing F for the driving shaft G being formed 
within it, and the rest of the cylinder being hollowed out 

to make it lighter and to allow of its having more 
172 ~— lateral play upon the shaft. This narrow bearing F is 

made larger than the shaft to allow the latter to pass loosely 
through the cylinder, and thus it will be seen that hopper and cyl- 
inder can alter their position considerably with respect to the shaft, 
and still the cylinder will be controlied by the revolutions of the 
shaft and not bind upon it. H represents the conduit or passage 
for the grain-or seed. It is arranged around the cylinder C, as 
shown, and as the cylinder revolves its teeth move the grain through 
the conduit to the oblique discharging orifice 11. This conduit H 
passes beyond the lowest point of the cylinder and then curves or 
inclines slightly upward, so that the grain cannot fall out from the 
conduit by gravitation, but must be moved, as it were, uphill before 
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it can reach the discharging orifice I I and be delivered into the duct 
JJ 

As shown in the drawings, the grain is discharged first at the 
ends of the orifice and last at the middle, an equal and regular sup- 
ply being delivered upon each side of the middle of the cylinder. 
The discharging orifice may have a double oblique face, as shown 
in the drawings, forming an angle at the middle, or it may be a 
simple face oblique to the face of the cylinder teeth. From the ori- 
fice the forked duct J J receives the grain and delivers it to coulter 
legs, by which it is deposited in the earth. Thus a single hopper 
and cylinder may be used to supply grain or seed to each pair of 

coulters, whereby but half the number of hoppers and eylin- 
173 ders become necessary. If preferred, however, a single duct 

may be used, in which case it becomes necessary to have a 
hopper and cylinder to each coulter. A side view of a coulter show- 
ing its position with respect to the hopper, cylinder, and duct is 
shown in Fig. 3. In sowing broadcast the coulters are to be dis- 
pensed with. I am aware that forked ducts have before this been 
used to convey the grain from the hopper and seed cylinder, and I 
therefore make no claim to the forked duct alone as of my invention. 

The shaft G, passing loosely through all the cylinders, may be 
driven by gearing from the driving wheel, or m, any suitable or 
convenient way. 

Having thus described the construction and operation of my im- 
proved distributing apparatus, what I claim therein as new, and 
desire to secure by letters patent, is— 

First. I claim the conduit or passage H, sssungell between the 
bottom of the hopper and the discharge, in combination with the 
oblique discharge I and the tooth- distributing cylinder ©, substan- 
tially as described and for the purposes herein specified. 

Second. I claim the combination of separate bearings of the cyl- 
inder with single shaft bearing on the cylinder, shorter than the 
cylinder and larger than the shaft, in the anner and for the pur- 
poses substantially as herein described. 

Third. I claim a distributing cylinder for seeding machines hav- 
ing a beveled bearing, substantially in the manner ‘and for the pur- 

poses herein specified. 
174 In testimony whereof I have hereunto subscribed my 


name. 
HIRAM MOORE. 
Witnesses: 


JOSEPH H. POST. 
R. C. KELLEY. 


(Here follows diagram marked p. 175.) 
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176 =(3) ComprLarnants’ Exurpir Exrenston or Moore Parent. 
Wm. W. Schlater, Special Examiner. 


Certificate of Extension. 


Whereas, upon the petition of Hiram Moore, of Ripon, Wisconsin, 
for the extension of the patent granted to him November 20th, 1860, 
for an “improvement in seed drills,” the undersigned, in accordance 
with the act of Congress approved the 8th day of July, 1870, entitled 
“An act to revise, consolidate, and amend the statutes relating to 
patents and copyrights,” did, on this nineteenth day of November, 
1874, decide that said patent ought to be extended: 

Now, therefore, I, John M. Thacher, Commissioner of Patents, by 
virtue of the power vested in me by said act of Congress, do renew 
and extend the said patent and certify that the same is hereby ex- 
tended for the term of seven years from and after the expiration of 
the first term, viz., from the fourth day of November, 1874, which 
certificate being duly entered of record in the Patent Office the said 
patent has now the same effect in law as though the same had been 
originally granted for the term of twenty-one years. 

In testimony whereof I have caused the seal of the Patent Office 
to be hereunto affixed this ninteenth day of November, 1874, and of 
the Independence of the United States the ninety-ninth. 

[L. s.] J. M. THACHER, 
Commissioner. 


Ex’d: H. M. H., E. A. M. 


mo ; » a) ? 
177 —s (2.) Compratnants’ Exnuipit “ Moore Patent or 1861.’ 
Wm. W. Schlater, Special Examiner. 


DEPARTMENT OF THE INTERIOR, 
UniTep States PATENT OFFICE. 
To all persons to whum these presents shall come, Greeting: 

This is to certify that the annexed is a true copy from the records 
of this office of the letters patent granted Hiram Moore March 26th, 
1861, No. 31819, for “ improvement in seed drills.” 

In testimony whereof I, E. M. Marble, Commissioner of Patents, 
have caused the seal of the Patent Office to be hereunto affixed this 
twenty-eighth day of May, in the year of our Lord one thousand 
eight hundred and eighty, and of the Independence of the United 
States the one hundred and fourth. 


[SEAL. | KE. M. MARBLE, 


Commissioner. 
Whole No. 31819. 
United States of America to all to whom these letters patent shall 


come : 


Whereas Hiram Moore, of Fond du Lac, Wisconsin, has alleged 
that he has invented a new and useful improvement in seed drills, 
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which he states has not been known or used before his application, 
has made oath that he is a citizen of the United States; that he does 
verily believe that he is the original and first inventor or discov- 

erer of the said improvement, and that the same hath not, 
178 __ to the best of his knowledge and belief, been previously known 

or used, has paid into the Treasury of the United States the 
sum of thirty dollars and presented a petition to the Commissioner 
of Patents signifying a desire of obtaining an exclusive property in 
the said improvement and praying that a patent may be granted 
for that purpose: 

These are, therefore, to grant, according to law, to the said Hiram 
Moore, his heirs, administrators, or assigns, for the term of seven- 
teen years from the twenty-eighth day of March, 1861, the full and 
exclusive right and liberty of making, constructing, using, and 
vending to others to be used, the said improvement, a description 
whereof 1s given in the words of the said Hiram Moore in the 
schedule hereto annexed, and is made part of these presents. 

In testimony whereof 1 have caused these letters to be made pat- 
ent, and the seal of the Patent Office has been hereunto affixed. 

Given under my hand, at the city of Washington, this twenty- 
eighth day of March, in the year of our Lord one thousand eight 
hundred and sixty-one, and of the Independence of the United States 
of America the eighty-fifth. 

[ SEAL. ] CALEB B. SMITH, 
Secretary of the Interior. 


Countersigned and sealed with the seal of the Patent Office. 
Ss. T. SHUGERT, 
Act’g Commissioner of Patents. 


179 ‘The schedule referred to in these letters patent and making 
part of the same. , 


To all whom it may concern: 

Be it known that I, Hiram Moore, of Brandon, in the county of 
Fond du Lac and State of Wisconsin, have invented certain new 
and useful improvement- in seed drills, of which the following is a 
full, clear, and exact description, reference being had to the accom- 
panying drawings, making part of this specification, in which— 

Figure 1 represents a top view or plan of my improved grain 
drill. 

Fig. 2 represents a side elevation, the driving wheel being re- 
moved. 

Fig. 3 represents a transverse section at the line 2 # of figure 1. 

Fig. 4 represents a longitudinal section through two of the hop- 
pers, etc. 

Fig. 5 represents a horizontal section through theend of the seed 
box and bevel gearing, showing the arrangement for throwing in 
and out of gear. 

My improvements relate more particularly to that class of seed 
drills in which the drills are so arranged asto drag behind the seed 
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box and to form furrows for the seed by displacing the earth by 
pressure, and not by ploughing it up, as in most seeding machines 
is the case. 

The object of my said improvements is, first, the more readily 
and easily to press the drills into the earth to any desirable depth, 

and atthe same time have them free to rise separately in pass- 
180 . ing over all obstructions, which often clog and sometimes break 

the drills now in common use, and also to raise them clear 
of the ground for convenience in backing the machine and in draw- 
ing it from place to place. 

Second. The more conveniently to alter and regulate the amount 
of grain or seed to be sowed over a certain amount of land. 

They consist, first, in a peculiar method of connecting the drills 
to the drill bar and main frame of the machine. 

Second. In a simple or complex lever caused to operate upon all 
the drills simultaneousiy by means of a drill bar to which the lever 
and drills are all fastened, and through which they ean be forced 
down to do their work or raised to any required height. 

Third. In a peculiar arrangement of gearing upon the driving 
wheel, whereby the amount of grain to be sowed per acre is easily 
and readily regulated, as hereinafter described. 

The construction of my improved seed drill is as follows: In the 
drawings A represents the main axle, carrying upon it the main 
supporting wheels B B’, the former of which is also the driving 
wheel. C represents the reach or perch by which the machine is 
connected to the front axle. It is firmly fastened to the middle of 
axle A and may be pivoted to the front axle by a ring bolt or in any 
convenient way. The horses may be attached directly to the perch 

if desired, but it will be found preferable to employ a forward 
181 axle and wheels, with pole or shafts attached, as the horses 

then have not to support the weight of the machine, but 
merely that of the pole, while the machine is held more firmly in a 
forward direction. 

The axle A I prefer to make of two planks set on edge in order 
to combine lightness and strength, and these planks are fastened 
firmly at each end to blocks D D’, the outer ends of which are fash- 
ioned into journals to receive the hubs of the wheels. Diagonal 
braces E E’ extend forward from the blocks D D’ which form the’ 
ends of the axle to the perch C, they being firmly fastened to both 
axle and perch. The main frame of the machine thus consists of 
the axle A, pereh C, and diagonal braces E EK’; but it may be con- 
structed in any convenient form. Across perch and braces is ar- 
ranged a long seed box, IF, as usual in seeding machines, and in the 
bottom,of this seed box are arranged hoppers G G, containing 
toothed distributing cylinders H H, operated by a long shaft I, com- 
mon to all the cylinders and driven by gearing from the driving 
wheel, as hereinafter described. 3 

These cylinders have separate bearings J J, so that if the shaft be 
removed they will still retain their respective positions in the hop- 

ers, and the shaft passes loosely through them, so that it may not 
ind and can be taken out and one or more of the hoppers and. 
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cylinders removed for repairs, ete., without disturbing the position 


of the rest. 
182 From the hoppers the grain is conducted through conduits 
K around the cylinders, and thence to the drills by means of 


forked ducts or funnels L L, whereby a single hopper is caused to 


supply grain totwo or more drills. If preferred, however, a single 
funnel or duct may be used, in which event a hopper becomes neces- 
sary to every drill. Beneath the seed box and main frame is hung 
the drill bar M, which is hinged to the diagonal braces on a line 
with the lower ends of the hopper spouts by means of hinges, as at 
N. It may, however, be hung in any desirable manner to the under 
side of the main frame. ‘To this drill bar are attached the drills O 
O, so arranged and formed as to drag or trail upon the ground in 
rear of the drill-bar without accumulating rubbish or becoming 
clogged. 

There are hollow tubes as shown, and have a cutting shoe, P, the 
sides of which form a sharp angle at the lower point to enter the 

earth more readily. The shi inks of these drills are attached to the 

drill bar M by spring connections QQ, as shown, formed of steel or 
other suitable material, and these springs are 1 rigidly attached at one 
end to the shank of the drill and at the other end rigidly to the 
drill bar for the threefold purpose, first, to prevent their moving 
laterally, that the seed may be planted in rows of equal distance 
apart. 

Second. That the drills may be flexible up and down, and 

thus conform to any unevenness of the ground and move 
183 over all rubbish and other obstructions which might other- 
wise break or clog them. 

Third. That by the use of a lever common to them all the drills 
can be forced into or raised out of the ground simuitaneously. The 
under side of the drill shanks are curved at their upper ends, as 
shown at R, in order to conform to the bend of the springs when the 
drills are pressed into the earth. The springs, thus having some- 
thing to bear against, are less liable to break, have more tension, and 
are more apt to retain their elasticity. By means of these springs 
the drills, as above stated, when pressed down into the earth, are 
enabled, separately, to rise and fall, to pass over obstructions, with- 
out disturbing the rest, as shown by red lines in Fig. 2. Funnels 
SS are arranged upon the upper ends of the drills ‘to receive the 
grain discharged from the hoppers through the ducts L L, and from 
them it passes into and down through the drill tubes and into the 
furrow formed by the shoe P. The arrangement for raising the 
drills and pressing them into the ground is as follows: 

To the drill bar M near its center is firmly fastened a lever, T, com- 
posed of two arms united by a rod. A single arm may be used, but 
I prefer a double lever, as the strain is more equally distributed. 
To the rod joining these arms, or, if a single lever be used, to its 
outer end, is pivoted a link, U, whose upper end is pivoted to one 

arm of an L-shaped lever, V, pivoted at its elbow W to the 
184 perch C of the machine, the upper end of V_ being within 
reach of the driver in his seat at X. Thus if the driver or 
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operator wishes to raise the drills clear of the ground he pulls the 
handle of the lever V towards him. ‘The other end of V is elevated, 
turning upon the pivot or fulcrum W at its elbow, and draws up the 
link U, which raises the end of the arm T, attached to the drill bar. 

Thus, as the arm T is rigidly fastened to the drill bar the latter 
must turn upon its hinges and raise the drills. The levers, drill 
bar, and drills will then be caused to assume the position shown by 
red lines in Fig. 3 and may be there retained by any suitable stop 
or catch. In the drawings a segment of a circle, Y, made of metal 
and having for its centre the pivot W, isshown fastened to the perch 
C between it and the lever V and pierced with a number of holes. 
A bracket, Z, upon the lever V clasps this segment and assists in re- 
taining the dower in its upright position and close to the metal seg- 
ment. This bracket has a hole in it corresponding in size and dis- 


. tance from the pivot W with the holes in the segment Y, and into 


this hole fits a pin or projection at the lower end of the rod a, which 
is bent as shown and pivoted ator near its centre to the lever V. A 
spring is arranged between the upper ends of lever V and rod a@ 
which presses the rod away from the lever, and consequently as the 

rod is pivoted to the lever the pin or projection at its lower 
185 _end is kept pressed into the hole in the bracket Z and into 

one of the holes in the metal segment X, thus retaining the 
lever V and consequently the drill bar and drills in any required 
position. If their position is to be altered the driver takes hold of 
the handles of both lever and rod and presses them together, thus 
throwing the retaining pin out of the hole in the segment. The 
lever is then moved until the pin comes opposite the desired hole in 
the segment. When the rod ais released the spring presses its 
upper end away from the lever V and thus throws the pin into the 
hole desired and the lever and drills are retained in their new posi- 
tion. 

My improved arrangement of gearing to alter and regulate the 
amount of grain to be sowed per acre is as follows: 

Upon the hub of one of the supporting wheels, as B, and inside 
the wheel I arrange a nest of helical gearing consi:ting of several 
series of spiral cogs, b b’ b®, of different pitch, whereby the ratio be- 
tween the velocities of the pinion ¢ and of the driving wheel B may 
be varied at pleasure. The pinion ¢ may be moved and held in 
gear with one or other of these series of cogs in any convenient way. 

I prefer to arrange it as shown in the drawings. The shaft d of 
the pinion ¢ has bearings in a block, e, having a metal ear, f, fastened 
to it. Holes g 9’ g*, corresponding in number to the number of 
series of spiral cogs upon the hub of the driving wheel, are bored in 

this metal ear. A universal joint in the shaft d,at h,allows the 
186 _ pinion ¢ to be shifted to one side or other in the are of a cir- 

cle. Thus, by means of a set screw, 7, the metal ear f may be 
clamped fast to the diagonal brace E of the main frame and the 
pinion ¢ held in gear with one or other of the series of cogs as de- 
sired. Any convenient number of these series of spiral cogs may 
be arranged upon the hub of the driving wheel. As the pitch is 
varied the number of cogs varies also. I prefer to arrange the first, 
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as b, with eight cogs, the second, b’, with ten, the third, J’, with 
twelve cogs, and so on. 

This shaft (7) carries upon it the bevel pinion &, gearing with the 
bevel wheel / upon the cylinder shaft I, and it has a bearing in a 
sliding bar, m, which, by a suitable combination of levers, is caused 
to slide back and forth by the driver in his seat X, carrying with 
it the bevel pinion & and thus throwing it into and out of gear with 
the bevel wheel /. By thus throwing these bevel wheels out of gear 
the machine can be moved from place to place without operating 
the cylinders and consequently without disturbing any grain. 

When the machine is to be used the seed box F is filled with 
grain or seed to be sowed. The amount to be sowed per acre is de- 
termined by setting the pinion ¢ in gear with one or other of the 
series of spiral cogs b b’ b* upon the hub of the driving wheel B. 
The bevel pinion & and bevel wheel / are thrown out of gear, and 
the drills are raised clear of the ground, by means of lever V, into 

the position shown by red lines in Fig. 3, and the machine is 
187 _ then ready to be drawn to the field. Upon arriving at the field 

where the grain is to besowed, the drills are lowered and pressed 
down by lever T to penetrate the surface of the ground to any de- 
sired depth, the bevel pinion & and wheel / are thrown into gear, 
and the machine is started. ‘The cylinders H revolving move the 
grain through the conduits K to the funnels or ducts L L, and by 
them it is delivered to the drills O O and deposited in the furrows 
made by the drill shoes P. 

Having thus described the construction and mode of operation 
of my improved grain drill, what I claim therein as new and desire 
to secure by letters patent is— 

First. I claim the combination of a hinged drill bar, a series of 
rigid shank trailing drills, and a corresponding series of springs to 
connect the shanks and bar, so that by turning the latter the drills 
may be pressed with more or less force into the surface of the ground 
(as the ground is harder or softer or a deeper or shallower furrow 
is required), or may be lifted above the surface, substantially as de- 
scribed. 

Second. I claim a series of trailing drills having rigid shanks 
connected to a hinged drill bar by springs that will resist lateral 
flexure to maintain the relative distances of the drills apart, while 
free to flex upward and downward to enabie the drills severally to 
conform to uneven surfaces, substantially as described. 

Third. I claim curves at the upper ends of the drill shanks, 
188 as shown at R,in combination with the springs, substan- 
tially as and for the purposes set forth. 

Fourth. I claim a lever, in combination with the hinged drill bar, 
and a series of trailing drills connected to the bar by springs, the 
arrangement of these parts being such that by turning the lever all 
the drills will be simultaneously forced into the earth or raised 
therefrom, and when forced into the earth the shank of each drill 
throughout its entire length will still be left free to play up and 
down to the extent which the elasticity of the spring will permit to 
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allow the drill to pass over obstructions and to conform to inequali- 
ties of the surface, substantially as described. 

Fifth. I claim arranging the mouths of the conduits on the drill 
shanks as nearly as may be in the line of the axis of motion of the 
hinged drill bar, so that raising and lowering the drills will change 
as little as may be the positions of the mouths of the conduits on the 
drill shanks relative to the positions of the lower ends of the hopper 
spouts, substantially as described. 

Sixth. I claim the combination of a removable driving shaft with 
a series of seeding cylinders having independent bearings, whereby 
said shaft can at pleasure be removed to allow any of said cylinders 
to be taken out for repairs without displacing the rest, substantially 
as described. 

Seventh. I claim a series of helical gear having teeth of varying 
number and pitch, in combination with a shifting pinion, for pur- 

poses substantially as described. 
189 In testimony whereof I have hereunto subscribed my name. 
HIRAM MOORE. 
Witnesses : 
JOSEPH H. POST. 
R. C. KELLY. 


Ex’d: ©. F., L. M. 


(Here follows diagram marked p. 190.) 


191 (4.) Comprarnants’ Exuipir Moore’s AssIGNMENT. Wm. H. 
Schlater, Special Examiner. 


DEPARTMENT OF THE INTERIOR, 
Unirep States Patent OFFICE. 
To all persons to whom these presents shall come, Greeting: 

This is to certify that the annexed is a true copy from the records 
of this office of an assignment recorded in Liber Q 18, page 269, 
and that said annexed copy has been compared by me with the 
original, and that it is a correct transcript therefrom and of the 
whole of the original. 

In witness whereof J, E. M. Marble, Commissioner of Patents, 
have caused the seal of the Patent Office to be hereunto affixed this 
28th day of May, A. D. 1880, and of the Independence of the United 
States the one hundred and fourth. 

[ SEAL. | kK. M. MARBLE, 


Commissioner. 


2 Liber Q, p. 269. 


This agreement, made this sixth day of October, A. D. 1874, by 
and between Hiram Moore, residing near Ripon, in the county of 
Fond du Lac and State of Wisconsin, party hereto of the first 
part, Charles W. West, of Cincinnati, in the county of Hamilton 
and State of Ohio, party of the second part, and John M. Westcott, 
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of Milton, in the county of Wayne and State of Indiana, party 
hereto of the third part, witnesseth : 

That whereas sundry letters patent of the United States heretofore 
have been granted to said Moore, which said letters patent are 
respectively numbered, entitled, and dated as follows, to wit : 

No. 30685, dated November 20th, 1860, and entitled “ improve- 
ment in seed drills,” and No. 31819, dated March 26th, 1861, and 
entitled “improvement in seed drills ;” 

And whereas the said Moore is justly indebted unto the said 
Charles W. West in the full sum of ten thousand dollars for money 
advanced to aid him, the said Moore, in perfecting his inventions, 
and is desirous of securing the repayment of the same; 

And whereas the said Westcott is desirous of acquiring an interest 
in the inventions and letters patent aforesaid and in any reissue, re- 
newal, or extension thereof: 

Now, therefore, know all men by these presents that for and in 
consideration of the premises and of the sum of five dollars, in 
lawful money, to me in hand (by the said West and Westcott before 

the execution hereof) paid, and of other valuable considera- 
193 tions me thereunto moving, I, the said Hiram Moore, do 

hereby assign, sell, and set over unto the said Charles W. 
West and John M. Westcott the entire right, title, and interest in 
and to the letters patent aforesaid and in and to the invention and 
improvements represented, shown, or described therein, including 
any renewal, reissue, or extension thereof, the same to be held and 
enjoyed by the said West and Westcott and their legal representa- 
tives as fully and entirely as the same would have been held and 
enjoyed by me had this assignment and sale not been made to the 
full end of any term or terms for which the letters patent aforesaid 
or either of them have been or hereafter may be granted, reissued, 
renewed, or extended. 

I hereby further agree to sign such lawful papers and do such 
lawful acts as may by the counsel learned in the law of the said 
West and Westcott be deemed necessary or expedient in order to 
obtain an extension or reissue of the patents aforesaid or to assert, 
maintain, or defend the rights secured by said letters patent. It is 
expressly understood, however, that the costs and charges of the 
proceedings aforesaid shall be defrayed by the said West and West- 
cott, as hereinafter provided. 

In consideration of the premises I hereby further make, constitute, 
and appoint the aforesaid Charles W. West and Jolin M. Westcott 
my true and lawful attorneys, in law and in fact, with power irrevo- 
cable, giving and granting to them full and exclusive and unre- 

served power and authority for me and in my name, place, 
194 and stead to assume and take upon themselves the entire 

and exclusive management and control of the aforesaid let- 
ters patent and of each and every of them, and to dispose of all the 
rights, title, and interests which I have under the same and under 
each and every of them for such price or prices, upon such terms 
and to such persons, and for such place or places as they, my said 
attorneys, shall deem proper, and in my name, place, and stead and 
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as my own proper act and deed to sign, seal, deliver, and acknowl- 
edge all such deeds and instruments of writing as shall be necessary 
or proper for the granting or licensing to others the said rights 
under the said letters patent and to each and every of them, and to 
ask, demand, sue for, and receive the price or fees or any part or 
parts thereof paid or payable for such grants or licenses, and in my 
name to execute and deliver receipts and acquittances therefor, and 
in my name to bring to account and reckoning, and to ask, demand, 
sue for, and recover and receive of and from all and any person or 
persons whomsoever who may have been or may be manufacturing 
or selling seed drills containing the improvements aforesaid or by 
any or either of them such reasonable price or fee for such use of 
said improvements or either of them as my said attorneys shall deem 
proper and reasonable, and on receipt or recovery thereof, or of any 
part or parts thereof,to execute in my name such good and sufficient 
receipts, releases, and discharges for the same as my said at- 
195 torneys shall deem proper, and to liquidate and discharge 
the same, and on the neglect or refusal of any such manu- 
facturer or manufacturers as aforesaid lawfully to account for the 
use of said improvements or of any or either of them, and to pay 
such reasonable price or fee for such use, and to agree to pay a 
reasonable royalty therefor, or for the right to continue the use of 
said improvements or of any or either of them, to take all such 
legal ways and means for securing and enforcing the payment 
thereof or to stop the unauthorized use of said improvements or any 
or either of them by action, suit, or otherwise, as they, my said at- 
torneys, may deem expedient, and in my name to prosecute, as they 
may deem expedient, all or any actions or suits, at law or in equity, 
or other proceedings before any tribunal against any person or per- 
sons brought by or under my said attorneys, and therein to proceed 
to judgment or to discontinue or to compromise the same as they, 
my said attorneys, shall deem expedient, hereby authorizing and 
empowering my said attorneys to substitute and appoint under 
themselves one or mure special attorneys to do or perform any act, 
matter, or thing which they themselves might lawfully do by virtue 
hereof, and generally to do, perform, and execute in my name as 
aforesaid all and whatsoever other acts, matters, and things that 
they may deem expedient and requisite or may be advised to doin 
and about the premises as fully and effectually to all intents 
196 and purposes as if [ myself were present and did the same, I, 
the said Hiram Moore, hereby ratifying, allowing, and con- 
firming and agreeing from time to time and all times hereafter to 
ratify, allow, and confirm as good and valid all and whatsoever 
the acts, matters, and things which my said attorneys, their substi- 
tutes, shall lawfully due or cause to be done in and about the prem- 
ises by virtue of these presents. 

And I, the said Hiram Moore, hereby covenant and agree with 
the said West and Westcott to do no act or thing to diminish the 
powers hereby conferred upon them or to hinder or embarrass them 
in the execution of this power, which is hereby intended and declared 
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to be irrevocable. I hereby revoke, annul, and disallow any and 
all powers of attorney heretofore given by me in this behalf. 

It is hereby agreed by and between the parties hereto that this 
agreement is to supersede and take the place of any heretofore made 
between said Moore and J. M. Westcott aforesaid, and that the entire 
right, title, and interest in the letters patent aforesaid has been, up 
to the execution of these instruments, vested in the said Hiram 
Moore. 

The said John M. Westcott for his part agrees at his own costs 
and charges to procure the extension of said letters patent of Nov. 
20th, 1860, now pending, if practicable, including the expenses 

already incurred as well as those which hereafter may be 
197 incurred in said behalf, which sum is to be paid absolutely, 

whether said extension be granted or not, and in no event is 
any part of said sum to be reclaimed from or refunded or repaid by 
said Moore or to be deducted from the sum or sums collected under 
said patent. 

It is hereby covenanted and agreed by and between the parties 
hereto as follows: That from the sum or sums collected under the 
letters patent aforesaid from sales, royalties, or settlements or from 
any other source shall first be deducted the costs, charges, and ex- 
penses of collecting the same, including all litigation expenses, save 
those of the extension application, and then the net profits or receipts 
shall be divided among the parties hereto as follows: To Hiram Moore 
or his legal representatives, one-fourth part; to C. W. West or his 
legal representatives, one-fourth part; to John M. Westcott or his 
legal representatives, one-half part. In case of loss or failure to realize 
any profit under said patents all litigation or expenses aforesaid are 
to be paid by said Westcott, it being expressly understood by the 
parties hereto that under no circumstances are said Moore or West 
to incur any obligation or be under any liability for said expenses. 

It is further agreed that John M. Westcott is to make no charge 
for his own time spent in this behalf, nor is said West to make any 
charge for his services. It is also expressly understood that said 
Moore’s interest is to continue during and throughout the extended 

term of the patent of Noy. 20th, 1860, should such extension 
198 be granted. 
The parties hereto hereby agree in good faith to perform 
the covenant between them made. 

In testimony whereof the parties hereunto have affixed their hands 
and seals this day and year first above written. 

HIRAM MOORE. [seat.} 
C. W. WEST. SEAL. 
J.M. WESTCOTT. [seat 


Signed, sealed, and delivered in presence of— 


WM. D. BALDWIN. 
MARY F PALMER. 
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STATE OF WISCONSIN, “- 
County of Fond du Lae, f° 


At Ripon, in said county, before me personally came, this seventh 
day of October, 1874, the above-named Hiram Moore and acknowl- 
edged the foregoing instrument to be his act and deed to the intent 
and for the purpose herein set forth. 

In testimony whereof I hereunto subseribe my name and affix my 
notarial seal this seventh day of October, 1874. 

[SEAL.] J. J. FOOTE, 
Notary Public, Wisconsin. 
Recorded Oct. 17th, 1874. 
Ex’d: C. F., L. J. 


199 (5.) CompLAINANTs’ Exurpir DereNpDANTs’ Apmission. Wm. 
H. Schlater, Special Examiner. 


United States Circuit Court for the District of Indiana. In Equity. 


Joun M. Wesrcorr et al. 
vs. 4314. 
SQurrE Rupes et al. 


It is stipulated and admitted by the defendants in the above- 
entitled cause that the device marked “ Complainants’ Exhibit De- 
fendants’ Hopper with Seed Cups and Driving Shaft” is. a correct 
representation of the hopper with seeding cups and driving shaft 
attached which the defendants have embodied in grain drills and 
seeding machines made by them at the town of Liberty, in the 
county of Union, in said district of Indiana, and sold by them at 
said town and elsewhere between: the dates of each of the letters 
patent sued upon in this case and the bringing of this suit and fur- 


ther proof of the fact is waived. 
RUDE BROTHERS. 


SQUIRE B. RUDE, 
For himself and JOHN R. RUDE anpb 
GEORGE W. RUDE, 
Co-respondents. 
200 UNITED STATES OF AMERICA, |. 
State of Indiana, County of Wayne, { - 


I, William H. Schlater, a notary public in and for said county, 
appointed as a special examiner under the 67th rule in equity, as 
amended, in the cause stated in the caption to the annexed notice, 
do hereby certify that the foregoing examination was had, in pur- 
suance of the annexed notice, at the law office of H. C. Fox, Esq., 
No. 226 Main street, in the eity of Richmond, county of Wayne, 
State of Indiana, upon Saturday, the 12th day of June, 1880, at 10 
o’clock a. m., both parties to this suit being represented. 

I further certify that the complainants presented and offered in 
evidence the exhibits hereto attached, marked (1) Complainants’ 
Exhibit “ Moore Patent of 1860;” (2) Complainants’ “ Exhibit 


“ 
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Moore Patent of 1861 ;” (3) ) Complainants’ Exhibit “ Extension of 
Moore Patent ;” (4) Complainants’ Exhibit ‘“ Moore pine pony stall 

(5) Complainants’ Exhibit “ Defendants’ Admission,” and (6) Com- 
amen Exhibit “ Defendants’ Hopper with Seed Cups and Driv- 
ing Shaft,” which is also made part hereof. 

I further certify that I am not of counsel nor attorney nor rela- 
tive of either of the parties to this cause nor in any manner inter- 
ested in the event of the same. 

In testimony whereof I have hereunto set my hand and 
201 affixed my notarial seal this 12th day of June, 1880. 
[SEAL. | WM. H. SCHLATER, 


Notary Public and Special Examiner. 


Fees: 

Jacob S. Moore, witness, $2.00, p’d by J. M. Westcott ; Sh’ff Jar- 
rell’s fees, $1.50 ; 8. P. Page, service subpoena, $1.50; Wm. H. Schla- 
ter, special examiner, $5.00; in all, $10, paid by John M. West- 
cott. 


202 Law offices of Wood and Boyd, counselors in patent causes, 
S. E. cor. Fourth and Main streets. 
CINCINNATI, Onto, Feb’y 9th, 1881. 
Arthur Stem, Esq.. city. 

Dear Sir: Mr. Westcott has informed us that you have served 
notice on him to take testimony in the Rude case on Saturday. He 
wants our Mr. Boyd to attend to it. Mr. Boyd does not expect to 
be home until Monday next, and it will be an accommodation to 
Mr. Boyd to postpone the notice to that time, and we think Mr. 
Boyd will accept notice to that effect on his return. 

Please reply by bearer. 

Yours truly, WOOD anv BOYD. 
| E. 


United States Circuit Court, District of Indiana. In Equity. 


JOHN M. Westrcorr et al. ) 
vs. 4314. 
Squire Rupeetal. J 


Introduction of documentary evidence on behalf of the defendants 
under the 67th rule in equity, as amended, before Jeremiah 

203 =F. Twoleig, special examiner under said rule, at Cincinnati, 
Ohio, this fourteenth day of February, 1881. 

Present: Edward Boyd, Esq., of the firm of Wood and Boyd, on 
behalf of the complainants, and Arthur Stem, Iisq., of Stem and 
Peck, on behalf of the defendants. 

Counsel for complainants objects to the character of the office above- 
named and to the introduction of any evidence at this time. 

Counsel for defendants states that but for the negotiations looking 
to a settlement this testimony would have been offered some time 
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since; that pending said negotiations one of the defendants, Mr. 
Westcott, stated that he was willing that at any time the defendants 
could go on at any time and take any testimony that they saw fit. 

Counsel for defendants here offers in evidence a certified copy 
from the Patent —, at Washington, of an abstract of title of letters 
patent granted Hiram Moore November 20th, 1860, No. 30685, and 
of letters patent granted the same March 26th, 1861, No. 31819, and 
marks the same Defendants’ “ Exhibit Abstract of Title.” 

Counsel for complainants further objects to the same as incom- 
petent for any purpose. 

Counsel for defendants also offers tn evidence a certified copy from 
the records of the Patent Office of the assignment of letters patent 
granted Hiram Moore November 20th, 1860, No. 30685, and letters 
. patent granted same March 26th, 1861, No. 31819, from 
204. Hiram Moore to Chas. M. West and John M. Westcott, said 

assignment being dated October 6th, 1874, and marks the 
same Defendants’ “ Exhibit Moore Assignment.” 

Counsel for defendants also offers in evidence certified copy from 
the records of the Patent Office of the assignment from John M. 
Westcott to Isaac Kinsey and Aaron Morris of an interest in the 
above-named letters patent dated November 10th, 1874, and marks 
the same “ Defendants’ Exhibit Westcott Assignment.” 

Counsel for defendants also offers in evidence certified copy from 
the records of the Patent Office of an assignment from Isaac Kinsey 
to Lovell L. Lawrence of Richmond, Indiana, and the Wayne Agri- 
cultural Company of an undivided one-twelfth interest in said let- 
ters patent dated February 4th, 1879, and marks the same “ Defend- 
ant’s Exhibit Kinsey Assignment.” 


STATE OF OHIO, j ee 
County of Hamilton, | ~ 


I, Jeremiah F. Twoleig, a notary public in and for the above- 
named county and State, duly commissioned and qualified, and 
appointed special examiner in the above-entitled cause, do hereby 
certify that the foregoing documentary evidence was offered in the 
case before me on February 14th, 1581, on behalf of the defendants; 
that the complainants, by Edward Boyd, Esq., were present when 

the same was offered ; that the complainant, John M. West- 
205 _—cott, was notified of the examination, but did not appear for 

the reason expressed in the letter from Wood and Boyd, at- 
tached to this deposition. 

I further certify that I am not counsel, attorney, or relative of 
either party or otherwise interested in the event of this suit. 

Witness my hand and seal this 21st day of February, 1851. 

[SEAL. | JEREMIAH F. TWOHITG, 


Notary Public and Special Examiner Herein. 
i 
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DEFENDANTS’ Exnuipits Westcorr AssIGNMENT AND Moore As- 
SIGNMENT. J. F. Towlig, Spec’l Ex’er. 


206 DEPARTMENT OF THE INTERIOR, 
Unrrep STATES PATENT OFFICE. 


To all persons to whom these presents shall come, Greeting : 


This is to certify that the annexed is a true copy from the records 
of this office of two (2) assignments recorded in the volumes as- 
stated on the margin of each copy respectively, and that said annexed. 
copies have been compared by me with the originals, and that they 
are correct transcripts thereof and of ~ whole of said originals. 

In testimony whereof I, E. M. Marble, Commissioner of Patents, 
have caused the seal of the Patent Office to be hereunto affixed this 
fourth day of February, in the year of our Lord one thousand eight 
hundred and eighty-one, and. of the Independence of the United 
States the one hundred and fifth. 

[ SEAL. ] EK. M. MARBLE, 


Commissioner. 
Liber M 22, p. o74, D. 


Whereas heretofore, to wit, Oct. 6th, 1874, Hiram Moore, of Fond 
du Lac county, Wisconsin; Charles W. West, of Cin., Ohio, and 
John M. Westcott, of Milton, Ind’a, entered into a contract and 
article of agreement in relation to certain improvements in grain 

drills, for which letters patent have been issued to said Moore, 
207 No. 30685, dated Novy. 20th, 1860, and No. 31819, dated 
March 26th, 1861, in which agreement, amongst other things, 
the said Moore assigns and conveys to said West one-fourth and ‘to 
said Westcott one-half and retains for himself one-fourth of said 
interest contained in said letters patent for said improvements in 
said grain or seed drills. In said agreement said Westcott on his 
part agrees at his own cost and charges to procure the extension of 
said letters patent of Nov. 20th, 1860, including expenses already 
incurred, as well as those that may hereafter occur, in said behalf, 
to be paid whether said extension be granted or not, and in no 
event is said sum or any part thereof to be reclaimed from or re- 
funded by said Moore, and that from sums collected under said 
letters patent from sales, royalties, or settlements or from any other 
source shall first be deducted the costs, charges, and expenses of 
collecting the same, including all litigation expenses save those of 
the extension application, and then the nett profits or receipts shall 
be divided among said parties—to said Moore one-fourth, said West 
one-fourth, and said Westcott one-half part. In case of loss or 
failure to realize any profit under said patents, all litiga- 
208 tion expenses aforesaid are to be paid by said West- 
cott, said Moore or West to be under no liabilities for 
said expenses. Said Westcott is to make no charge for his 
own time spent in this behalf, nor is said West to make any charge 
for his services. Said Moore’s interest is to continue during and 
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throughout the extended term of the patent of Nov. 20th, 1860, 
should said extension be granted; and whereas, in consideration of 
the foregoing, Isaac Kinsey and Aaron Morris, of Milton, in Wayne 
county, Ind’a, are desirous of obtaining an interest in said letters 
patent, they hereby agree- to and with said John M. Westcott, of the 
same place, to severally take an equal interest with him in the 
same: 

Therefore this article of agreement witnesseth: That said John M. 
Westcott hereby agrees to and with said Isaac Kinsey and Aaron | 
Morris and does hereby set over and assign to each of them one- 
third part of his said one-half interest, retaining one-third part him- 
self in said letters patent; and said Kinsey and Morris, fully under- 
_ Standing the original agreement mentioned, do hereby agree to and 
with said Westcott, jointly, as set forth in said agreement and shall 

be equally entitled —and receive one-third profit or proceeds, 
209 if any, in said half interest and in all things pertaining 

hereto, to be governed by this and the original contract and 
agreement. 7 | 

In witness whereof we have hereunto set our hands and affixed 
our seals this 10th day of Noy., 1874. 

J. M. WESTCOTT. [seat. 
ISAAC KINSEY.  [SEAL. 
: AARON MORRIS. [seat. 

Recorded Feb. 4th, 1878. 

Ex'd: E. A. M., L. J. 


Liber Q 18, page 269. 


This agreement, made this sixth day of October, anno Domini 
one thousand eight hundred and seventy-four, by and between 
Hiram Moore, residing near Ripon, in the county of Fond du Lac 
and State of Wisconsin, party hereto of the first part; Charles W. 
West, of Cincinnati, in the county of Hamilton and State of Ohio, 
party hereto of the second part, and John M. Westcott, of Milton, 
in the county of Wayne and State of Indiana, party hereto of the 
third part, witnesseth : 

That whereas sundry letters patent of the United States heretofore 
have been granted to said Moore, which said letters patent are re- 
spectively numbered, entitled, and dated as follows, to wit: No. 
30685, dated November 20th, 1860, and entitled “ improvement in 
seed drills,” and No. 31819, dated March 26th, 1861, and entitled 

“improvement in seed drills ;” 
210 And whereas the said Moore is justly indebted unto the 
said Charles W. West in the full sum of ten thousand dollars 
for money advanced to aid him, the said Moore, in perfecting his 
inventions and is desirous of securing the repayment of the same; 

And whereas the said Westcott is desirous of acquiring an interest 
in the inventions and letters patent aforesaid and in any reissue, re- 
newal, or extension thereof: 

Now, therefore, know all men by these presents that, for and in 
consideration of the premises and of the sum of five dollars in law- 
ful money to me in hand (by the said West and Westcott, before the 

13—187 
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execution hereof) paid, and of other valuable considerations me there- 
unto moving, I, the said Hiram Moore, do hereby assign, sell, and 
set over unto the said Charles W. West and John M. Westcott the 
entire right, title, and interest in and to the letters patent aforesaid 
and in and to the invention and improvements represented, shown, 
or described therein, including any renewal, reissue, or extension 
thereof, the same to be held and enjoyed by the said West and West- 
cott and their legal representatives as fully and entirely as the same 
would have been held and enjoyed by me had this assignment 
211 and sale not been made to the full end of any term or terms 
for which the letters patent aforesaid or either of them have 
been or hereafter may be granted, reissued, renewed, or extended. 

I hereby further agree to sign such lawful papers and do such 
lawful acts as may, by the counsel learned in the law of the said 
West and Westcott, be deemed necessary or expedient in order to 
obtain an extension .or reissue of the patent aforesaid or to assert, 
maintain, or defend the rights secured by said letters patent. It is 
expressly understood, however, that the costs and charges of the pro- 
ceedings aforesaid shall be defrayed by the said West and Westcott, 
as hereinafter provided. 

In consideration of the premises I hereby further make. constitute, 
and appoint the aforesaid Charles W. West and John M. Westcott 
my true and lawful attorney in law and in fact, with power irrevoca- 
ble, giving and granting to them full and exclusive and unreserved 
power and authority for me and in my name, place, and stead to 
assume and take upon themselves the entire and exclusive manage- 

ment and control of the aforesaid letters patent and of each 
212 and every of them, and to dispose of all the rights, title, 

and interests which I have under the same and under each 
and every of them for such price or prices, upon such terms and to 
such persons and for such place or places as they, my said attorneys, 
shall deem proper, and in my name, place, and stead, and as my 
own proper act and deed, to sign, seal, deliver, and acknowledge all 
such deeds and instruments of writing as shall be necessary or 
proper for the granting or licensing to others the said rights under 
the said letters patent and to each and every of them, and to ask, 
demand, sue for, and receive the price or fees or any part or parts 
thereof paid or payable for such grants or licenses, and in my name 
to execute and deliver receipts and acquittances therefor, and in my 
name to bring to account and reckoning and to ask, demand, sue 
for, and recover and receive of and from all and any pergon or per- 
sons whomsoever who may have been or may be manufacturing or 
selling seed drills containing the improvements aforesaid, or by any 
or either of them, such reasonable price or fee for such use of said 

improvements or either of them as my said attorneys shall 
213 deem proper and reasonable, and on receipt or recovery 

thereof or of any part or parts thereof to execute in my name 
such good and sufficient receipts, releases, and discharges for the 
same as my said attorneys shall deem proper, and to liquidate and 
discharge the same, and on the neglect or refusal of any such manu- 
facturer or manufacturers as aforesaid lawfully to account for the 
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use of said improvements or of any or either of them and to pay 
such reasonable prices or fee for such use and to agree to pay a 
reasonable royalty therefor, or for the right to continue the use of 
said improvements or of any or either of them, to take all such 
legal ways and means for securing and enforcing the payment 
thereof or to stop the unauthorized use of said improvements or any 
or either of them by action, suit, or otherwise, as they, my said at- 
torneys, may deem expedient, and in my name to prosecute, as they 
may deem expedient, all or any actions or suits at law or in equity 
or other proceedings before any tribunal against any person or per- 
sons brought by or under my said attorneys, and therein to proceed 
to judgement or to discontinue or to compromise the same, as they, 

my said attorneys, shall deem expedient, hereby authorizing 
214 and empowering my said attorneys to substitute and appoint 

under themselves one or more special attorneys to do or per- 
form any act, matter, or thing which they themselves might law- 
fully do by virtue hereof, and generally to do, perform, and execute, 
in my name as aforesaid, all and whatsoever other acts, matters, and 
things that they may deem expedient and requisite or may be ad- 
vised to do in and about the premises as fully and effectually, to all 
intents and purposes, as if I, myself, were present and did the same, 
I, the said Hiram Moore, hereby ratifying, allowing, and confirm- 
ing and agreeing from time to time and all times hereafter to ratify, 
allow, and confirm as good and valid all and whatsoever the acts, 
matters, and things which my said attorney- or their substitutes 
shail lawfully do or cause to be done in and about the premises by 
virtue of these presents. 

And I, the said Hiram Moore, hereby covenant and agree with the 
said West and Westcott tu do no act or thing to diminish the powers 
hereby conferred upon them or to hinder or embarrass them in the 
&xecution of this power, which is hereby intended and declared to 

be irrevocable. 
215 I hereby revoke, annul, and disallow any and all powers of 
attorney heretofore given by me in this behalf. 

It is hereby agreed by and between the parties hereto that this 
agreement is to supersede and take the place of any heretofore made 
between said Moore and J. M. Westeott aforesaid, and that the 
entire right, title, and interest in the letters patent aforesaid has 
been, up to the execution of these instruments, vested in the said 
Hiram Moore. 

The said John M. Westcott for his part agrees, at his own cost and 
charges, to procure the extension of said letters patent of Nov. 20, 
1860, now pending, if practicable, including the expenses already 
incurred, as well as those which may hereafter be incurred in said 
behalf, which sum is to be paid absolutely whether said extension 
be granted or not, and in no event is any part of said sum to be re- 
claimed from or refunded or repaid by said Moore or to be deducted 
from the sum or sums collected under said patent. 

It is hereby covenanted and agreed by and between the parties 
hereto as follows: 


? 
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216 That from the sum or sums collected under the letters 

patent aforesaid from sales, royalties, or settlements, or from 
any other source, shall first be deducted the costs, charges, and ex- 
penses of collecting the same, including all litigation expenses save 
those of the extension application, and then the nett profits or receipts 
shall be divided among the parties hereto as follows: To Hiram 
Moore, or his legal representatives, one-fourth part; to C. W. West, 
or his legal representatives, one-fourth part; to John M. Westcott, or 
his legal representatives, one-half part. In case of loss or failure to 
realize any profit under said patents all litigation or expenses 
aforesaid are to be paid-by said Westcott, it being expressly under- 
stood by the parties hereto that under no circumstances are said 
Moore or West to incur any obligation or be under any liability 
for said expenses. 

It is further agreed that John M. Westcott is to make no charge 
for his own time spent in this behalf, nor is said West to make any 
charge for his service. It is also expressly understood that said 

Moore’s interest is to continue during and throughout the 
217 extended term of the patent of Nov. 20, 1860, should such 
extension be granted. 

The parties hereto hereby agree in good faith to perform the coy- 
enant between them made. 

In testimony whereof the parties hereunto have affixed their 
hands and seais this day and year first above written. 

HIRAM MOORE. — [sEAt. 
C. W. WEST. SEAL, 
J. M. WESTCOTT. |[SEAL. 


Signed, sealed, and delivered in presence of— 
WM. D. BALDWIN. P 
MARY F. PALMER. 


STATE OF WISCONSIN, | poe 
County of Fond du Lae, § ~~’ 


At Ripon, in said county, before me personally came, this seventh 
day of October, A. D. 1874, the above-named Hiram Moore and 
acknowledged the foregoing instrument to be his act and deed to 
the intent and for the purpose herein set forth. 

In testimony whereof I hereunto subscribe my name and affix 
my notarial seal this seventh day of October, A. D. 1874. 

[SEAL. | J. J. FOOTE, 
Notary Public, Wisconsin. 


Recorded Oct. 17th, 1874. 
Ex’d: H. M. H., E. A. M. 
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218 Circuit Court of the United States for the District of Indiana. 
In Equity. (Seal.) 


JoHn M. Westcorrt ef al.) 
V8, 


» No. 4314. 
SeurRE Bb. Rupe et al. i 


The complainants will take notice that the defendants will ex- 
amine witnesses in the above-named cause, under the 67th rule in 
equity, as amended, before J. F. Twohig, Esq., special examiner, at 
the office of Stem & Peck, No. 75 West Fourth street, Cincinnati, 
Ohio, on Friday, the 25th day of March, 1881, beginning said ex- 
amination at 10 o’clock a. m. of said day and continuing from day 
to day until completed. 
| STEM & PECK, 

: Solicitors for Def’ts. 
Endorsed. 
STATE OF INDIANA, } 

County of Wayne, § 


On Wednesday, the twenty-third day of March, A. D. 1881, I 
served the within notice on John M. Westcott, one of the complain- 
ants herein, by delivering a copy of the same to said John M. West- 


cott personally. 
C. B. WALKER. 


88 - 


Subscribed and sworn to before me this 22d day of March, A. D. 
188}. 
[SEAL. ] SAMUEL A. FORKNER, 
Notary Public. 


219 + Circuit Court of the United States for the District of Indiana. 
In Equity. 


JoHnN M. Westcorr ef al. ) 
vs. > No. 4814. 
SeurRE Rupe et al. 


Examination of witnesses on behalf of the defendants under the 
67th rule in equity, as amended, pursuant to the annexed notice. 


Present: Edward Boyd, of Wood & Boyd, for the complainants, 
and Arthur Stem, of Stem & Peck, for the defendants. 

By request of parties it is ordered that these depositions be taken 
by question and answer. 


SqurrE Rupk, a witness produced on behalf of the defendants, 
being first duly sworn, deposeth and saith, in answer to interroga- 
tories propounded to him by Arruur Srem, Esq., of counsel for the 
defendants, as follows: 


Question 1. State your name, age, residence, and occupation. 
Answer. My name is Squire b. Rude; Iam 47 years of age; I 
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reside in Liberty, Indiana, and by occupation am a manufacturer of 
agricultural implements. 

Q. 2. State whether or not you are one of the defendants in this 
suit. 


Ans. lam. 
220 Q. 3. Please state whether you have seen and understood 


the construction of Complainants’ Exhibits Rude’s Seeding 
Device. | 

Ans. I have seen it. I am not positive that I understand it. 

Q. 4. State how long it has been since you manufactured seeding 
machines like that exhibit. 

Ans. I not being positive that I understand the exhibit, I will say 
not since 1876. As Iam not positive that I understand the con- 
struction of that exhibit, we having made a number of different 
styles of drill, was the reason that I state that we have not to my 
knowledge made any since 1876. 

Q. 5. You are sure, are you, that you have made none of that par- 
ticular stvle of machine since 1876? 

Objected to. 

Ans. I am. 

Q. 6. Have you a feeding device constructed like those now manu- 
factured and sold by you? If so, please produce it. 

Ans. [ have, and here produce the same. 

Counsel for defendants offers the same in evidence and marks the 
same “ Rude’s seed cup.” 

Q. 7. State how long you have been manufacturing seeding ma- 
chines like this exhibit. 

Ans. At least thirty days. 


221 Ques. 8. State whether since you began manufacturing this’ 


machine vou have manufactured or sold any other kind. 

Ans. We have not. 

Q. 9. State whether or not you intend to manufacture or sell any 
other kind. 

Ans. We do not. , 

Q. 10. State whether within the past five or six years you have 
manufactured or sold any grain drills so constructed that the shaft 
could be removed at pleasure to allow any of the cylinders to be 
taken out for repairs without displacing the rest. 

Objected to. 

Ans. Not intentionally. 

Q. 11. Do you know that you have done so unintentionally? 

Ans. I do not know that we have. 

Cross-examination by Epwarp Boyp, Esq., for complainants: 

X Q. 1. Are you manufacturing seed cups for J. L. Gilchrist & 
Co., of Connersville, Ind ? 

Ans. We have been. 


X Q. 2. When ? 
Ans. I could not tell you—back 20 or 30 days. 


ee 
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X Q. 3. Have you seen their circular describing the feed you made 
for them ? 

Ans. I have not. 

X Q. 4. Was the feed like the Exhibit “Rude’s Feed Cup?” 
222 Ans. No, sir. 
X Q. 5. What was the difference? 

Ans. That cylinder was aimed to be the same size clear through ; 
the mouth part of the same size as the corrugated part. 

X Q. 6. How did the seed cups differ, if at all, from those you have 
been making for your own trade within the past month ? 

Ans. First and foremost, the Gilchrist feed cup on the right-hand 
side, when looking at it from the discharge orifice, is the same size 
as the circumference of the outer opening of the rosette. The Gil- 
christ cup was not lugged together, as shown in the exhibit. The 
orifice of discharge 1s higher on the right than on the left. 

X Q.7. How did the shaft bearings of the Gilchrist feed roll differ 
from Exhibit Rude’s Seed Cup? 

Ans. The difference was the bearing in the Gilchrist was at one 
end instead of both ends. 

X Q. 8. You have stated that you have made a number of differ- 
ent styles of drills since 1876. Will you describe these with refer- 
ence to the seed cups and feed roll and offer exhibits of the same, if 
you can? 


223 Question objected to, not in cross-examination, and counsel 
states that, desiring to have at the examination the exhibit 
offered by the complainant-, he telegraphed to complainants’ counsel, 
at Indianapolis, yesterday morning to send it down; that is has not 
arrived, and he has had no reply whatever. 
Counsel for complainant- replies that long since defendants’ coun- 
sel was informed that the exhibit referred to was in the hands of the 
clerk of the court and not under the control of complainants. 


Ans. What I meant by that was that as we had made a number 
of different devices I did not think we had made any since 1876 like 
this exhibit offered by complainants in evidence. It would be diffi- 
cult for me to describe the different styles of drills we made since 
1876. 

X Q. 9. Describe the one made for your own trade last year. 

Ans. The one that we made for our own trade last year was un- 
like Exhibit Rude Seed Cup for the followifig reasons: 1st, the open- 
ing or orifice was higher on the right than on the left; 2nd, the 
cylinder or feed roll was cored out, allowing it to bear at one end on 

feed shaft, the opposite in the rozette. 
224 X Q. 10. For how many seasons had you used the feeding 
device like that of last year’s? 

Last two questions objected to by defendants’ counsel for the rea- 
son before stated. 7 


Ans. Iam unable to answer the question. Probably two or more. 
X Q. 11. The casting for the Exhibit Rude Seed Cup before it was 
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dressed had the orifice of discharge higher on the right than on the 


left, had it not? 
Ans. That Iam unable to say. I did not put this box together 


and did not send it. The way we are easting them now is as near 
like the exhibit as we can get them—just draft enough to get them 
out of the sand. 


Re-examination : 

R. Q. 1. Did you ever make any castings for J. L. Gilchrist & Co. 
prior to this season ? 

Ans. No, sir. 

R. Q. 2. Have you ever shipped any castings for feeding devices 
to Gilchrist & Co? 

Ans. We have not. 

R.Q. 3. Do you, under your arrangement with Gilchrist & Co., 
make simply the iron-work for their drills, or do you put them up 
complete ? 

Ans., We put them up complete and ship ina “knockdown.” 
225 R.Q.4. How many drillsdo you suppose you made during the 

time that you made a drill described in answer to cross- 
questions 11 and 12? 


Question objected to. 


Ans. I couldn’t tell—not many. 


Recross-examination: 
R. X Q.1. Do you ship the Gilchrist drills on orders received from 
them ? 
Ans. We do not. We build them a certain number of drills on 


contract. 

R. X Q. 2. How are these to be shipped ? 

Ans. I said awhile ago in a “knockdown” shape. 

R. X Q. 3. Upon whose order and to whom are they to be shipped ? 

Ans. To John L. Gilchrist, at whatever time he has room or sees 
proper to receive them. I mean by that that there is no specified 
time for shipping. . 


Re-examination : 
R. Q. 1. Is it in your contract with Gilchrist that these drills shall 
have been put together or painted and finished ” 
Ans. No, sir. 
R. Q. 2. Are they to be shipped, simply the iron and wood work, 
without having been put up at all? . 


Objected to as leading. 


Ans. They are. 


B. RUDE. 
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226 Also at the same time and place Joun L. Rite, a witness of 

lawfull age, being first duly sworn, deposes and says,in an- 
swer to interrogatories propounded to him by Arruur Stem, Esq., 
of counsel for defendants, as follows, to wit: 


Q. 1. State your name, age, residence, and occupation. 

Ans. My name is John L. Rite. Iam 41 years of age. I reside 
in Brownsville, Union county, Indiana, and by occupation I am 
an inventor, and I am also connected with the firm of John L. 
Gilchrist & Co., Connersville, Ind. 

Q. 2. State whether or not you are the inventor of the seeding 
device proposed to be manufactured by the firm of John L. Gil- 
christ & Co. 


Objected to. 


Ans. Iam. 

Q. 3. State whether that company has ever sold any seed drills of 
any kind.. 

Ans. None. 

Q. 4. State whether they have received any orders for any. 


Objected to. 


Ans. None. 

Q. 5. Had they ordered any machines made in accordance with 
your patent ? | 

Objected to. 


Ans. They ordered of Rude Bros., of Liberty, Ind., to make the 
iron-work of 100 ten-horse drills and the wood work in the 
227 white (unpainted) for same. 
Q. 6. Were these drills ever completed and delivered ? 

Ans. Part of the work has been delivered and part is still at the 
shops of Rude Bros., Liberty, Ind. 

Q. 7. Have any of the seeding devices been delivered ? 

Ans. No, sir. 

Q. 8. Why not? 

Objected to. 


Ans. Because they have not been made. 

Q. 9. Why were they not made? 

Objected to. 

Ans. Because we intend to change the seeding device so it will 
not embrace any of the claim of tle Moore patent of Nov. 20th, 1860. 

Q. 10. Did you order Rude Bros. to stop the manufacture of the 
seeding devices? 

Objected to: 


Ans. I did. There ought to be an explanation to that answer. 

Q. 11. Give the explanation. 

Ans. Rude Bros. have varied the patterns several times for the 
14—187 
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purpose of getting in proper shape, and last week they first got them 
in shape to make the castings, when I stopped them from making 
the seeding devices. 

Q. 12. Have you devised the changes referred to in answer 9? 


228 Objected to. 


Ans. I have. 

Q. 13. Describe the device to be put into those machines as 
changed. 

Objected to. 


Ans. The feed wheel will have the smooth and fluted portion of 
the same diameter with a bearing on each end of the feed wheel in 
which the shaft will operate, the bearings being similar in construc- 
tion to that shown in Exhibit “ Rude’s Seed Cup,” and the dis- 
charge orifice will be parallel to the ribs or arms upon the periphery 
of the feed wheel. 


Cross-examination by Mr. Boyp: 


Q. 14. You are the traveling salesman for John L. Gilchrist & 
Co., are you not? 

Ans. I will be. | 

Q. 15. Have you one of the circulars issued by them relating to 
the drill they intend to manufacture ? 

Ans. The drill will be made as shown in the circular, with the 
exception of the feeding device, which will be changed as herein 
stated. I have the circular. 

Q. 16. Please produce the circular, to be marked by the examiner 
“Gilchrist drill.” 

Ans. I here produce same and mark it “Complainants’ Exhibit 
Gilchrist Drill.” 


Re-examination : 

229 Q. 17. Does J. L. Gilchrist & Co. propose to manufacture 
their own drills aside from the 100 contracted for with Rude 
Bros. ? 

Ans. They do, with the exception of the iron work, which they 
propose to buy of Rude Bros. 

(. 18. What were those 100 drills ordered for? 

Ans. As samples. 

Q.19. When will the new feed or seeding device probably be 
ready to put on? 

Ans. Some time next week. 

JOHN L. RITE. 

STATE OF OHIO, 

Hamilton County, | 


P 88 . 


I, Jeremiah F. Twohig, a notary public in and for the county and 
State above named, duly commissioned and qualified, and appointed 
special examiner in the above-entitled cause to take testimony in 
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behalf of the defendants, at Cincinnati, Ohio, do hereby certify that 
the above-named Squire b. Rude and John L. Rite were by me first 
severally sworn to testify the truth, the whole truth, and nothing but 
the truth, and that the depositions by them subseribed were reduced 
to writing by me in the presence of the witnesses, respectively, and 
subscribed by them in my presence and read over to them 
230 & 231 before they signed the same; that I am not counsel, attor- 
ney, or relative of either party or otherwise interested in 
the event of this suit, and that said depositions were taken at the 
time and place specified in the notice hereto attached. 
In testimony whereof [ have hereunto set my hand and official 
seal this 8th day of April, A. D. 1881. 
[SEAL. | JEREMIAH F. TWOHIG., 


wd 
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Circuit Court of the United States for the District of Indiana. 
In Equity. [Seal.] 


Joun M. Westcorr ef al. ) 
vs. . No. 4314. 
Squire Rupe etal. 4} 


The complainants will take notice that the defendants will exam- 
ine witnesses in the above-named cause, under the 67th rule in 
equity, as amended, before J. F. T'wohig, Esq., special examiner, at 
the office of Stem & Peck, No. 75 West Fourth street, Cincinnati, 
Ohio, on Friday, the first day of April, 1851, beginning said exam1- 
nation at 10 o’clock a. m. of said day, and continuing from day to 
day until completed. 

STEM & PECK, 
Solicitors for Def'ts. 

Received copy M’ch 29, 1881. 

WOOD & BOYD, 


or Compl'ts. 


Cireuit Court of the United States for the District of Indiana. In 
Equity. 


Joun M. Wesrcorr et al.) 
v8. + No. 4314. 
Seutre B. Rupe et al. J 


Examination of witnesses on behalf of the defendants, under the 67th 
rule in equity, as amended, pursuant to the annexed notice. 


Present: Edward Boyd, of Wood & Boyd, for the complainants, 
and Arthur Stem, of Stem & Peck, for the defendants. 
233 By request of parties it is ordered that these depositions be 
taken by question and answer. 


SquirE B. Rupe, a witness produced on behalf of the defendants, 
being first duly sworn, deposeth and saith, in answer to interroga- 
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tories propounded to him by Arruur Stem, Esq., of counsel for de- 
fendants, as follows: 


Question 1. State your name, age, residence, and occupation. 

Answer. My name is Squire Lb. Rude; I am 47 years of age; I 
reside in Liberty, Union county, Indiana, and am by occupation a 
manufacturer of agricultural implements. 

Q. 2. State whether the defendants have shipped to J. L. Gilchrist 
& Co., of Connersville, Indiana, any seed cups or seeding devices for 
grain drills. 

Objected to because the witness has been fully examined in refer- 
ence to this matter in his former deposition. 

Ans. They have not. 

Q. 3. State whether they are manufacturing any seeding devices 
for said Gilchrist & Co. under the contract referred to by you in 
your former depositions. 

Same objection. 

Ans. They are. . 

Q. 4. Have you one of the seeding devices being manufactured by 
the defendants for said Gilchrist & Co.? If so, please produce the 

same. 
234 Ans. I have, and offer it in evidence as “ Defendants’ Ex- 
hibit Gilchrist Seed Cup.” 

Q. 5. State whether the defendants have supplied or will supply 
said Gilchrist with any seeding devices differing in any respect from . 
this exhibit. 

Ans. We have not supplied and will not supply them with any 
differing in any respect from the said exhibit. 

Q. 6. Who got up the design for this Gilchrist seed cup so far as 
it contains anything novel ? 

Objected to as immaterial and because it does not appear that it 
contains any novel feature. 


Ans. John L. Rite, I believe. 


Cross-examination by Epwarp Boyp, Esq., for complain- 
ants: 

Q. 7. The exhibit just offered has been made since you testified 
here a week ago to-day, has it not” 

Ans. It has. The castings that compose exhibit were made this 
week. 


Re-examination: 


Q. 8. When were the patterns for the castings made ? 
Ans. Ido not know. We were stopped building the style first 
furnished and furnished this pattern instead. | 
Q.9. What do you mean by “ style first furnished ?” 
235 Ans. I mean the particular form of seed cup furnished us 
as pattern when the contract was made. 


.$. B. RUDE. 
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Also at the same time and place Jesse P. FuLGHAM, a witness pro- 
duced in behalf of the defendants, who, being first duly sworn, de- 
poses and says, inanswer to interrogatories propounded to him by 
ARTHUR SteM, Esq., as follows, to wit: 


Q. 1. State your name, age, residence, and occupation. 

Ans. My name is Jesse P. Fulgham; I am 51 years of age; I re- 
side in Richmond, Wayne county, Indiana, and am by occupation 
a designer and pattern-maker. 

(). 2. State whether you have had any opportunity of becoming 
familiar with the principles of mechanics, theoretically and practi- 
cally, and more particularly with reference to the various forms and 
improvements in grain drills; and, if so, what. 

Ans. I have had an experience of thirty years in machine shops 
as machinist, pattern-maker, and designer of improvements in ag- 
ricultural implements, and for the past sixteen years have been en- 
gaged exclusively in manufacturing and designing improvements 
in grain drills. 

Q. 3. State whether or not vou are familiar with the inven- 
tion described and claimed in letters patent No. 30685 granted 
Hiram Moore Nov. 20th, 1860, for improvements in seeding 

machines. 
a00.lCOt«’«Aaee. 3 Oe. 

Q. 3. Please look at Defendants’ “ Exhibit Rude Seed Cup,” 
and state whether the same, in your opinion, infringes any of the 
claims of said ietters patent, and give your reascns for any opinion 
you may express. 

Objected to as incompetent and immaterial and improper at this 
stage of the proceedings. 


Ans. In my opinion this exhibit does not infringe the first claim 
of the patent referred to, for the reason that it has no oblique dis- 
charge orifice, which is one of the elements of the combination in 
said first claim. Further, it does not infringe the second claim of 
said patent, for the reason that it has not the separate bearings 
within the cup for the cylinder, one end of said cylinder having its 
bearing directly on and being supported within the cup by the 
shaft instead of being supported on the cup; and, further, that it 
has not a shaft bearing within the cylinder shorter than the cylin- 
der, which are two of the elements in the combination making the 
second claim. It does not infringe the third claim of said patent, 
for the reason that the cylinder has no beviled bearing within or 
upon the cup, as described in the third claim of said patent. 


237 Answer objected to by complainants’ counsel as incompe- 
tent. 


Q. 4. Please answer the same question with reference to the Gil- 
christ cup, and give your reasons for any opinion you may express. 


Objection to last question repeated by complainants’ counsel. 


Ans. This cup (the Gilchrist) does not, in my opinion, infringe on 
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any of the claims in in the said patent of Hiram Moore, noted above, 
for the same reasons given in my previous answer. 


Objection to third answer repeated as to the above. 


Q. 5. To what class of drill feeds do these Exhibits Rude Cup and 
Gilchrist Cup belong ? 


Objected to as immaterial. 


Ans. They both belong to the class of adjustable force feeds. 
Q. 6. Please explain a little more fully what you mean by “ ad- 
justable,” & state what are the essential characteristics of said class. 


Same objection. 


Ans. I mean by “adjustable” that class of feeds in which the 
quantity of grain sown is regulated by sliding a fluted or ribbed 
cylinder or feed wheel through one side of the cup or sliding a hol- 
low cylinder or ring over the ribs of said wheel, thereby exposing 

to a greater or less extent the ribs or teeth of the cylinder to 
238 the grain within the cup, said cup having a large converging 

channel behind the cylinder from the hopper bottom to the - 
bottom of the feed wheel, and from which point the grain is ele- 
vated to the discharge orifice. 

Q. 7. In this class of feeds, to which Exhibits Rude’s Seed Cup 
and Gilchrist Cup belong, what means or devices are necessary in 
order to shift the fluted wheel in and out through the side of the cup 
to increase or diminish its feeding capacity ? 

Objection repeated. 


Ans. In the best feeds of this class a scalloped or toothed ring is 
placed in the side of the cup through which the wheel slides to pre- 
vent the egress of grain, though in some specimens of this class a 
hollow cylinder is provided, sliding over the wheel, said wheel being 
held stationary in the opposite side of the cup, and in others a ring is 
carried over the flutes or ribs of the feed wheel or cylinder and in 
still others the wheel passes into a chamber in one side of the cup. 

Q. 8. In feeds of this class is it necessary to change the speed of 
the driving shaft in order to sow a greater or less amount of grain? 

Ans. It is not—the change being made by exposing a greater or 

less portion of the rib or toothed feed wheel or cylinder to the 
239 ~=grain within the cup. 
Q.9. What class of feeds is shown and described in the 
Moore patent above referred to? 

Ans. The non-adjustable gravity feed, in which the quantity is 
changed by rotating the cylinders or feed wheels at a greater or less 
speed. 

Q. 10. Referring once more to Exhibits “Rude Seed Cup and Gil- 
christ Cup,” what is the practical length of bearing of the fluted 
feeding cylinder upon the shaft, with reference to the length of said 
fluted portion ? 


Last objection repeated. 
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Ans. When feeding at its greatest capacity the practical bearing 
of the wheel upon the shaft is at least one-half the length of the 
cylinder, increasing as its capacity is diminished or as the wheel is 
slid out through the side of the cup, until at its smallest capacity 
the practical bearing of the wheel is entirely on the feed shaft. 


Counsel for the complainants objects to the witness being coaxed 
to give a further answer to the question, it having been read to him 
several times and he having answered off the record several times 

that according to his understanding of the question his answer 
240 ~—siscorrect, notwithstanding being told by the counsel for def’ts 
that he did not seem — understand the question. 


Answer continued. In other words, the practical bearing of the 
cylinder on the shaft is as above stated, but the shaft bearing within 
the cylinder & its hub or sleeve is double the length of the evlinder. 


JESSE P. FULGHAM. 


Adjourned till 10 a. m. to-morrow, April 2nd, 1881. 
J. F. TWOHIG, Examiner. 


APRIL 2NpD, 1881—10 a. m. 
Met pursuant to adjournment. 
Same parties present as before, and the examination is further 
adjourned till Monday morning next, April 4, 10 o’clock. 
Counsel for complainants objected to the adjournment. 


J. F. TWOHIG, Examiner. 


Monpbay, Apr. 4, 1881—2 p. m. 
Parties met. 


Isaac Kinsey, a witness produced and sworn in behalf of the de- 
fendants, deposes and says, in answer to interrogatories propounded 
to him by ArtHuuR Stem, Esq., as follows, to wit: 


Q. 1. State your name, age, residence, and occupation. 

Ans. My name is Isaac Kinsey. Iam 5% years of age. I 
241 ~—reside in Milton, Indiana, and by occupation I am a farmer, 
and engaged in other business besides. 

Q. 2. I now ‘show you defendants’ exhibit, being an assignment of 
an interest in letters patent granted Hiram Moore from J. M. 
Westcott to Isaac Kinsey and Aaron Morris, & ask you if you are 
the Isaac Kinsey named therein. 

Ans. I am. 

Q. 3. Please state the circumstances under which this contract and 
assignment was made. 

Objected to. 


Ans. In the fall of 1874 John M. Westcott was treasurer, Aaron 
Morris superintendent, and I was president of the Hoosier Drill 
Company, manufacturing drills at Milton, Wayne county, Indiana. 
We learned that Hiram Moore, of Wisconsin, had a patent for seed- 
ing purposes, for use in grain drills, that was thought to be valua- 


112 SQUIRE B. RUDE ET AL., &¢., VS. 


ble. We consulted together and arranged for J. M. Westcott to visit 
Moore and see what arrangements he could make with Moore for 
this patent for the Hoosier Drill Company. Westcott went for that 
purpose and reported to us that he had made arrangements for the 
Hvosier Drill Company to own and control one-half of it. In a 
short time he returned to Wisconsin to have the papers 
242 properly executed so that the company could make their ar- 
rangements accordingly. On his return, much to,our sur- 

prise, he had the papers made out in his own name, and told us that 
Moore preferred to take him to the company, but that he was will- 
ing to assign to Morris and myself one-third of the one-half which 
he held, one-sixth being my proportion of the patent. Soon after 
he did so, the contract being—Moore, one-fourth; C. W. West, of 
Cincinnati, one-fourth, and J. M. Westcott one-half of the patent 
assigned from Moore. 

Answer objected to by complainants’ counsel. 

Q. 4. You say in your last answer, “Soon after he did so.” State 
what he did. 

Objected to, it already being in evidence that what he did was in 
writing. 

Ans. He had the assignments drawn up and we three signed it. 

Q. 5. Is this assignment exhibit the assignment drawn up and 
signed by you three? 

Ans. This is the one. 

Q. 6. Had you at that time full confidence in Mr. Westcott and 
did you or not entrust this matter entirely to him ” 

Ans. Yes. 

Q. 7. What did you understand from Mr. Westcott was to be con- 
veyed to you by this assignment? 


243 Objected to for incompetency. 


Ans. That I was to have one-third of his half of the patent. 

Q. 8. Did you consult an attorney about the assignment or did 
you take Mr. Westcott’s word for what it conveyed ? 

Ans. We left the matter entirely with Mr. Westcott. 

Q. 9. Who paid the expenses of Westcott when he went up to 
Wisconsin and bought the interest in this patent ? 

Ans. It was our understanding that the Hoosier Drill Company 
paid it, as they paid all expenses that were incurred by the com- 
pany. 

Q. 10. Has Westcott ever paid any of the royalties collected under 
these patents to you or to Mr. Morris? 

Ans. He has not. 

Answer objected to as hearsay. 

Q. 11. Have ever any royalties been collected by Westcott ? 

Ans. Yes. 

Q. 12. State whether West or Moore have ever received any por- 
tion of these royalties, so far as you know. 
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Objected to as calling for hearsay. 


Ans. It is my understanding that Moore or his heirs have received 
seven hundred dollars and Charles W. West, of Cincinnati, the same 
amount. 
244 Q. 13. Has the Hoosier Drill Company ever paid any roy- 
alties under this patent, so far as you know ? 


Objected to as immaterial and because witness does not appear to 
have any means of knowing. 


Ans. I think not. 

Q. 14. When did your connection with the Hoosier Drill Com- 
pany cease, and who is now its president ? 

Ans. In the fall of 1876. John M. Westcott is president at this 
time. 


Adjourned till 10 o’clock to-morrow morning, April 5th, 1881. 
J. F. TWOHIG, Examiner. 


Apr. 5ru, 1881—10 o’clock a. m.* 
Met pursuant to adjournment. 
Same parties present as before. 


Cross-examination by Epwarp Boyp, Esq., counsel for com- 
plaiuants : 
Q. 15. Mr. Kinley, will you please sign your deposition ? 
Ans. | will. 


Redirect examination : 
Objected to, as there cannot be any redirect where there is no cross 
examination. 
Q. 16. Please state whether or not you sold any part of your in- 
terest in the Moore patents ; &, if so, to whom you sold them. 
Ans. I sold one-half of my interest in the Moore patents to 
245 L. L. Laurence, president of the Wayne Light Co. of Rich- 
mond, Indiana. 


Objected to by complainants as not being the best evidence and 
being incompetent and immaterial. 


ISAAC KINSEY. 


Subscribed in my presence this 5th day of April, A. D. 1881. 
J. F. TWOHIG, Lraminer. 


Also at the same time and place CHartes W. West, a witness 
produced on behalf of the defendants, being first duly affirmed, de- 
poses and says, in answer to interrogatories propounded to him by 
ARTHUR Stem, Esq., as follows, to wit : 


Q. 1. State your name, age, residence, and occupation. 
Ans. My name is Charles W. West; I am 70 years; I reside in 
Cincinnati, Ohio, and am out of business. 
15—187 
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Q. 2. State whether or not you went to Wisconsin in‘the vear 
1874 to meet Mr. Westcott, to negotiate with Hiram Moore for the 
purchase of his patents on seed drills. 
Ans. I was in Wisconsin that year & I met him there. 
Q. 3. Did you and Mr. Westcott at that time buy certain interests 
in the Hiram Moore patents ? 
Ans. Mr. Moore conveyed to Mr. Westcott & myself an 
246 interest in those patents—to myself one-fourth and to Mr. 
Westcott one-half. I suppose the document itself. will show 
the facts about it. 
Answer objected to as not being the best evidence. 


Q. 4. Whom did you understand at that time that Mr. Westcott 
was buying the half of the patent for, or for whom was he acting, 
as you understood it? 


Question objected to because, Ist, it does not appear that Mr. 
Westcott bought a half interest in the patents, and, 2nd, because 
the witness’ understanding is not competent, but should state the 
facts. 


Ans. I understood that Mr. Westcott was acting for the Hoosier 
Drill Co. of Milton, Indiana. 

Q. 5. State whether during the negotiations or conversations with 
you Mr. Westcott so informed you. 


Objected to as calling for a conclusion instead of the facts of the 
conversation. 

Ans. I can’t state that definitely, but that was the impression I 
got at that time from the conversations with Mr. Westcott and Mr. 
Moore. 

Q. 6. State whether or not, at or about that time, you sent to 
Milton, Indiana, to make any enquiries or investigations about the 
character and standing of the men who composed the Hoosier Drill 

Company. 
247 Ans. My impression is that I wrote to a friend in Dublin, 
Indiana, but previous to this time. 

Q. 7. State whether you have ever received any money as your 
share of the royalties collected under these Moore patents; «, if 
so, how much. 

Objected to as immaterial and irrelevant. 

Ans. Yes,sir; I have; five hundred dollars at one time and two 
hundred dollars at another time. 

Q. 8. State whether you remember having signed the bill of com- 
plaint in this suit of Westcott and West against the Rude Brothers. 


Objected to as irrelevant and immaterial and as not being the 
best testimony. 


Ans. Well, I don’t recollect. I may have done so. .Mr. Westcott 
and myself talked about the suit, but I don’t recollect. 


Cross-examination waived. 


C. W. WEST. 
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C. W. West recalled in the afternoon. 
The counsel for compl’ts was notified, but declined to attend. 


—. Please state what the consideration given for your one-fourth 
interest in the Moore patents was. 
Ans. Ten thousand dollars. 


248 Q. Did the assignment to you from Moore cancel all in- 
debtedness from Moore to you ? 
Ans. Yes. C. W. WEST. 


STATE OF OHIO, me 
Hamilton County, § °”’ , 

I, Jeremiah I. Twohig, a notary public in and for the county and 
State above named, duly commissioned. and qualified and appointed 
special examiner in the above-entitled cause to take testimony on 
behalf of the defendants in Cincinnati, Ohio, do hereby certify that 
the above-named Squire B. Rude, Jesse P. Fulgham, Isaac Kinsey, 
and Charles W. West were by me first severally sworn (the said 
Kinsey being affirmed) to testify the truth, the whole truth, and 
nothing but the truth, and that the depositions by them subscribed, 
as above set forth, were reduced to writing by me in the presence of 
the witnesses, respectively, and were subscribed by the said witnesses 
in my presence and read over to them respectively before they signed 
the same, and were continued from day to day as above set forth; 
that [ am not counsel, attorney, or relative of either party or other- 
wise interested in the event of this suit, and that said depositions 
were taken at the time and place specified in the notice hereto at- 


tached. 
249 In testimony whereof I have hereunto set my hand and 
official seal this Sth day of April, 1881. | 
[SEAL. ] JEREMIAH F. TWOHIG. 


250 In the Circuit Court of the United States for the District of 
Indiana. In Chancery. 
Joun M. Westcorr ef al., P|’ffs, 
vs. No. 7266. 
WAYNE AGRICULTURAL Company et al., Def’ts. 

Testimony taken December the 2nd, A. D. 1881, on the part of the 
complainant- in the above-entitled cause, at the business office of 
Henry Reinstedler, No. 1124 Broadway, in the city of St. Louis and 
State of Missouri, by Andrew M. Sullivan, special examiner in 
chancery, appointed by the United States circuit court for the dis- 
trict of Indiana to take testimony in said cause in pursuance of 
the notice and order of said court hereto attached. 

Present: Henry C. Fox, Esq., counsel for complainants, and 

Arthur Stem, Esq., counsel for defendants. 

Henry Retnstepier, being by me duly sworn, testified as fol- 
lows, to wit: 
Direct examination by Henry C. Fox, Esq.: 
Ques. 1. What is your name, age, residence, and place of business ? 


es 


mm 


the number of consignments of drills made to you by Rude Bros. 
in 1879? 
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A. Henry Reinstedler: aged thirty-eight; I live at St. Louis, 
Missouri, and my place of business is No. 1124 Broadway. 
Q. 2. What is your occupation ? 


251 A. Merchant, engaged in the sale of farm machinery. 
Q. 3. Are you acquainted with a firm of Rude Bros., en- 
gaged in manufactory of wheat and corn drills at the town of Lib- . 


erty, Indiana? 

A. Yes, sir. 

Q. 4. Have they an agent in the city of St. Louis, Missouri; and, 
if so, who is he, if you know ? 

A. H. Reinstedler—myself. 

Q. 5. Have you a business house in the city of St. Louis? And, 
if so, give the number and street. 

A. Yes; Nos. 1124 to 1128 Broadway. 

Q. 6. How long have you been acting as the agent of said Rude 
Bros. in St. Louis? 

A. I have been their agent since January, A. D. 1878. 

Q. 7. What line of goods have you been engaged in selling for 


them ? 


A. Wheat drills, corn drills, and cultivators. 
Q. 8. Are these drills known by any name in the market ; if so, 


what is it? 


A. Yes; the “Improved Indiana ;” they have always been known 


as such since I have been acting as agent. 


Q. 9. How many kinds of seed drills have you handled for them 
since you have been agent? 


252 A. Two kinds—one and two horse. 


Q. 10. Have they or have they had any other agent in 


Illinois that you are aware of since you have been acting as their 
agent? 


A. None. | 
Q. 11. Can you state when you received your first consignment 


of seed drills from the Rude Bros. ? 


A. In March, 1879, A. D. 

Q. 12. Were they one or two horse drills, or both? 

A. They were two-horse drills. 

Q. 13. Can you by referring to your books, or from memory, state 


A. Five or six. 


Q. 14. Give the date of each consignment and the number and . 
kind of drills in each consignment. : 


A. I cannot tell that without referring to my invoice books, and 


it will take me several hours to look them up. 


Q. 15. Will you permit me to have an inspection of your books 


as far as your accounts or statements with the Rude Bros. are con- 
cerned, for the purpose of ascertaining what they show with regard 


to the number of one and two horse drills that have been 


o3 consigned to you by the said Rude Bros. in each of the years 


A. D. 1879, 1880, and 1881, respectively ? 
A. I have no objections. 
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Q. 16. Will you exhibit to me the entries and memoranda made 
with regard to your business with the Rude Bros. ? 

A. I will so soon as my book-keeper can make the examinations. 

Q.17. While that examination is being made, I will ask you to 
state whether you know Rude Bros. had an agent in this city prior 
to your appointment in 1879, of which you have spoken ? 

A. I do not know whether they did or not. I think I introduced 
their drill here in 1879. 

@. 18. What has been since 1879 and what is now the extent of 
your agency for them, with respect to territory? 

(Objected — by defendants’ counsel as irrelevant and immaterial.) 


A. In 1879 I had all of Missouri and Southern Illinois; in 1880 
I had the same territory, with the exception of two tiers of counties 
in Western Missouri; in 1881 I had the same territory as in 1880. 

Q. 19. What portion of the State of Illinois do you include in the 
expression of the southern part? 

A. South of the Vandalia railroad. 
254 Q. 20. In furnishing goods received of the Rude Bros. to 
purchasers throughout the territory of which you have spoken 
as being covered by your agency, did they pass through your house 
— in St. Louis and were they delivered by you directly ? 
They did, and were delivered by me directly ; my books will 
ace the goods. 

Q. 21. Did you order consignments to different parts of your terri- 
tory direct from the Rude Bros.’ 

A. Yes, sir; in several cases. I sold parties a half a car-load of 
goods to several parties on the same line of road, and in that ease I 
booked the order and shipped the same to one of the parties, charg- 
ing the same upon the books and keeping the account of them my- 
self and letting the first consignee distribute the goods to the others. 

(. 22. You may now state if you can give the numbers of each 
consignment of drills made to you in 1879; if so, you may state the 
number. 

A. lean. March 18th, 1879, one two-horse drill; A pril 12, 1879, 
thirty-eight drills; May 15, 1879, thirty-eight drills; July 15, 1879, 
thirty-eight drills; Aug. 1, 1879, thirty-eight drills; August 97, 

1879, thirty-six drills; Sept. 15, 1879, thirty-two drills. 
255 + All above, viz., 211 drills, were two-horse drills. 
Ques. 23. State the number consigned to you in 1880. 

A. February 14th, one drill; April 6, nineteen drills; April 10th, 
forty-two drills ; May 2 22nd, forty- two drills: June 2nd, forty three 
drills; June 26th, forty-two drills; August 9th, thirty-two drills; 
August 23rd, forty -three drills; September 10th, forty-two drills ; 
Septem ber Lith, forty-two drills ; October Ist, one drill ; October 4th, 
two drills. These were all the two-horse drills, viz. three hundred 
and fifty-one, received in 1880. The following are all the one-horse 
drills received in 1880, viz: August 3rd, twelve drills; August 9th, 
18 drills; September 7th, four “drills ; Septem ber 9th, five drills ; 
making a total of thirty-nine one-horse drills received in 1880. 

Q. 24. State the number received in 1881. 


ia <n = 
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A. I have not examined the books for this, but I have received 
about three hundred in 1881. 


Here plaintiffs’ counsel hands to witness plaintiffs’ exhibit marked 
by me “ Plaintiffs’ Exhibit Seed Cup A 1,” and propounds the follow- 
ing question : 


Q. 25. I will ask you to examine this exhibit and state if you 
know what it is. 
256 A. It is a feed cup for a one-horse drill. 

Q. 26. You may state if the one-horse drills which you re- 
ceived from the Rude Bros. of which you have spoken had seed cups 
attached like this. 

A. I can’t say that they had. 

Q. 27. Can you say that they had not? 

A. That I can’t say. 

Q. 28. What idea do you intend to convey when you say that vou 
can or cannot say whether the one-horse drills you received from 
Rude Bros. had or had not seed cups similar to this? 

A. I did not examine the one-horse drills to see what kind of seed 
cups they had on them, and hence don’t know. 

Q. 29. How many of the drills you received in 1881 were one- 
horse drills? 

A. About sixty-five, and the balance were two-horse drills. 


Plaintiffs’ counsel here hands to witness an exhibit which I have 
marked “ Plaintiffs’ Exhibit Seed Cup B No. 1,” and propounds the 
following question : 


Q. 30. Now, I would like. for you to examine this exhibit and state 
if you know what it is. 

A. It is a feed cup for an Improved Indiana two-horse drill. 

Q. 31. Were similar seed cups used upon all the two-horse 
257 ~— drills consigned to you by the Rude Bros., of which you have 
spoken ? 

A. No, sir; they were not. In 1879 and 1880 the drills used this 
feed cup like the Exhibit “ B No. 1.” 

Q. 32. How did those differ from the feed cups used upon the 
drills in the year 1881 on the two-horse drills? 

A. Part of the two-horse drills of 1881 used a seed cup in which 
the discharge orifice ran square across instead of obliquely. 1 have 
noticed the difference also with respect to the bearing of tne feed 
roll upon the driving shaft, but cannot describe it accurately. 

Q. 33. What proportion of the two-horse drills received by you in 
1881 had seed cups like exhibit marked “ seed cup B No. 1?” 

A. Probably from one hundred and twenty to one hundred and 
twenty-five. 

Q. 34. In what consignments in 1881 did you receive the drills 
referred to in vour last answer? 

A. In the three first consignments. 

Q. 35. When did you first receive drills containing seed cups like 
those of exhibit marked “ Defendants’ Exhibit Seed Cup B No 2?” 
A. There was one sample drill in the third consignment of the 


, 
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year 1881. I think the balance were like Defendants’ Exhibit B 
No. 2. 

258 Q. 36. Had all the two-horse drills that you had received 
prior to the third consignment from the Rude Bros. in the 

year 1881 seed cups like exhibit marked “ Plaintiffs’ Exhibit Seed 

Cup B No. 1?” . 

A. They had. 

Cross-examination by A. Stem, Esq., counsel for defendants: 

Cross-ques. Strictly speaking, are you the agent of the Rude Bros. 
or are you simply a dealer in farm machinery who buys wherever 
he sees fit? 

(Objected to as irrelevant and as calling for a conclusion of the 
witness and not a statement of facts by plaintiffs’ counsel.) 

A. I am simply a dealer in farm machinery. 

Cross-Q. Are you able to say whether the one-horse drills bought 
by you had seed cups like Exhibits “A No. 1” or “A No, 2?” 

(Objected to by plaintiff- because it neither contradicts or explains 
anvthing in witness’es examination-in-chief.) 

A. I cannot tell anything about it. 

C. Q. As a practical and experienced dealer in farm machinery, 
is there any particular advantage in constructing the seed cup and 
feed wheel like the one shown in “ Exhibit A 1” over the construc- 
tion shown in A “ No, 2?” 

209 (Objected to by plaintiff- because irrelevant and not perti- 

nent to any issue before the master for the purpose for which 
this testimony is being taken and no proper foundation laid to show 
the competency of the witness.) 

A. I don’t think there is. 

C. Q. Can you sell one just as readily and for just as good a price 
as the others ? 

(Objected to because irrelevant and the answer would be no test 


of the utility or value of the invention.) 

A. Yes. I could make no difference in price. 

C. Q. Can you swear positively that all the two-horse drills re- 
ceived by you from the Rude Bros. prior to the third consignment 
in 1881 had the oblique discharge and the short bearing for the 
cylinder, like Exhibit B No.1. Did you notice the drills carefully 
enough to be sure of this? 

A. Yes, sir; they were like that. 

C. Q. How long have you been engaged in the sale of grain drills 
and other agricultural machinery ? 

(Objected by plaintiff- as irrelevant.) 

A. Twenty years. 

C.Q. Are you familiar with the construction and operation 
260 of the various grain drills manufactured and sold in this sec- 
tion of the country ? 
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(Objected to by pl’ff- as irrelevant and not a proper cross-examina- 
tion.) 

A. Yes, sir. 

C. Q. State whether you find any more difficulty in selling grain 
drills with the straight discharge and the bearing at both ends of 
the cylinder like Exhibit B No. 2 than those with the oblique dis- 
charge and short bearing like B No. 1? 


(Objected to by plaintiff- as being irrelevant and as improper. 
cross-examination, not being pertinent to the matters testified to in 


chief.) 


A. They sell equally as well and for the same price. 

C. Q. Has either the oblique discharge or the short bearing any 
advantage whatever in the market over the straight discharge and 
double’ bearing ? 

(Objected to for same reasons as last question.) 


A. I can see none. 


C. Q. Can you get any more money for the one than from the 
other ? 


(Objected to for same reasons as last question by pl’ff-.) 


A. No, sir. ; 
261 C. Q. When did you first notice the difference between the 
constructions shown in these Exhibits B 1 & B 2? 

A. When my attention was called to it by the Rude Bros., about 
the time of the shipment of the sample drill, in 1881, I may say I 
did — notice the difference between the straight and oblique dis- 
charge until pointed out to me to-day. 

ve-examination by Henry C. Fox, Esq., for pl’ffs: 

Q. Did you ever make any practical test as to the relative merits 
of seed cups with straight and oblique discharge orifices ? 

A. I never have. 

Q. Can you tell what effect oblique discharge orifices will have in 
discharging grain different from that of straight discharge orifices ? 

A. It would have no effect at all. 

Q. Will they discharge grain in the same manner ? 

A. Precisely the same. 

(. Did you ever make any practical test as to which would sell 
best in market—grain drills with oblique discharge orifices and 
straight discharge orifices—by representing to purchasers their rela- 
tive merits? 

A. No, sir; because I did not know there was a difference. 

262 Q. Did Rude Bros. ever notify you by letter or otherwise, 

during the three years during which you have been handling 

their goods, that they had changed the feed cups on their drills; if 
so, when and how often ? 


(Objected to by defendants as irrelevant and not proper subject 
for redirect examination.) 
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A. Yes, sir; in the year 1881, when they sent that sample drill, 
about the month of June,and once or twice afterwards. The notice 
in the month of June was the first one I received. 


H. RENSTEDLER. 


Here plaintiffs’ counsel offers in evidence plaintiffs’ exhibits 
marked Seed Cup B No. 1 and exhibit marked Seed Cup A No. 1; 
also defendants offer in evidence defendants’ exhibits marked Seed 
Cup A No. 2 and B No. 2. 

And it was also agreed between the said counsel representing par- 
ties to this action that the plaintiff- and defendant- shall take into 
and keep in their possession the exhibits above offered in evidence 
by them, respectively, subject to the order of either at any time and 
at the trial. Commissioner to take this testimony and the notice 
by law required is waived by defendants’ counsel. 

ANDREW M. SULLIVAN, 


Special Examiner. 


263 Inthe United States Circuit Court for the District of Indiana. 


JOHN M. W ESTCOTT ef al, 
VS. 


WAYNE AGRICULTURAL CoMPANY ef al. 


I, Andrew M. Sullivan, specially appointed by the said court to 
take and certify the testimony of the witnesses to be examined in the 
above-entitled cause, do certify that on the 2nd day of December, 
A. D. 1881, at the business office of Henry Reinstedler, No. 1124 
Broadway, in the city of St. Louis, Missouri, complainants produced 
before me as a witness on their behalf Henry Reinstedler and none 
other, and the defendants produced no witness; that said witness 
was first sworn by me to testify the whole truth of his knowledge 
touching the matters in controversy between the parties to said cause, 
and that thereupon he was examined in my presence and in pres- 
ence of counsel representing the parties hereto, to wit, Henry C. Fox, 
Esq., counsel for complainants, and Arthur Stem, Esq., counsel for 
defendants; that by my determination said examination was by 

question and answer; that the testimony of said witness 
264 upon said examination was taken down by me in writing In 

his presence and in the presence of both of said counsel, and 
afterwards it was read over to said witness by me and was thereupon 
signed by him; that the objections made by said counsel respect- 
ively to testimony were noted by me, and all appear in said deposi- 
tion ; that in the course of said examination divers exbibits were 
deposited with me by both parties in connection with the testimony 
of said witness, all of which were marked for identification by me, 
and thereupon it was agreed between the said counsel representing 
the parties to this action respectively that the plaintiff- and defend- 
ants should take into and keep in their possession the said exhibits 
offered in evidence by them respectively, subject to the order of 
either at any time and at the trial; and, further, that the commis- 
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sioner to take this testimony and the notice required was waived by 
defendants’ counsel; that I have herein noted all objections made 
by counsel concerning this deposition ; which deposition, with notice 

and order of court appended, is hereby returned into court. 
265 In testimony whereof I have hereto set my hand this 5th 

day of December, A. D. 1881, at the city of St. Louis, Mis- 
souri. 

ANDREW M. SULLIVAN, 


Special Examiner. 


| In the Circuit Court of the United States for the District of Indiana. 
| November Term, 1881. 


JoHN M. Westcorr ée al. 
vs. Chancery No. 7266. 
WAYNE AGRICULTURAL Co. et al. 


Before Hon. Walter Q. Gresham, judge. 


Noy. 28ru, 1881. 

Come now the complainants, by H. C. Fox, Esq., solicitor, and 
upon his motion it is ordered that Andrew M. Sullivan, of the city 
of St. Louis, Missouri, be, and he is hereby, appointed special ex- 
aminer in chancery in this cause, and is empowered to cause to 
come before him, at the office of Henry Reinstedler, No. 1024 to 
1028 Broadway, in said city, upon proper notice given to the de- 
fendants, the witnesses of the complainant-,and to take their deposi- 
tions in writing and return the same, duly certified, into this court, 
addressed to the clerk thereof at Indianapolis. 
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Unirep States oF AMERICA, District of Indiana: 


| 266 I, Noble C. Butler, clerk of the circuit court of the United 
States within and for said district, do hereby certify that the 
above and foregoing is a full and true copy of an order this day 
made and entered in said court. 
Witness my hand and the seal of said court, at Indianapolis, in 
said district, this 28th day of November, 1881. 
[SEAL. | NOBLE C. BUTLER, Clerk. 


267 In the Circuit Court of the United States for the District of 
Indiana. November Term, 1881. , 
Joun M. Westcorr et al. ) | 
Us. Chancery No. 4314. | 
SeuIRE B. Rupe et —. i 
Before Hon. Walter Q. Gresham, judge. 


DECEMBER 191H, 1881. 
Come now the complainants, by H. C. Fox, their solicitor, and 
upon his motion it is ordered that Thomas D. Evans, of the town of 
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Silsby. Union county, Indiana, be, and he is hereby, appointed spe- 
cial examiner in chancery in this cause, and is empowered to cause 
to come before him, at his office in said town of Silsby, upon proper 
notice given to the defendants, the witnesses of the complainants, 
and to take their depositions in writing and return the same, duly 
— into this court, addressed to the clerk thereof at Indian- 
apolis. 


UNITED States oF AMERICA, District of Indiana: 


I, Noble C. Butler, clerk of the circuit court of the United States 
within and for said district, do hereby certify that the above and 
foregoing is a full and true copy of an order this day made and 
entered in said court. 

Witness my hand and the seal of said court, at Indian- 
268 apolis, in said district, this 19th day of December, 1881. 
NOBLE C. BUTLER, Clerk. 


Circuit Court of the United States for the District of Indiana. 


Joun M. Westrcorr et al. 
VE. No. 4314. 
SqurRE B. Rupe et al. 


Before the master. 


The defendants will take notice that the complainants will ex- 
amine witnesses in this cause, under an order herein, at the office of 
the agent of the C. H. & IL. R. R., at Liberty, in the county of Union, 
in the State of Indiana, on Thursday, the 29th day of December, 
1881, beginning said examination at 10 o'clock a. m. of said day, 
and continuing from day to day until completed. 

WOOD & BOYD, 
Solicitors for Complainants. 

Received copy Dec. 23d, 1881. 

STEM & PECK, 
Solicitors for Def’t-. 


In the Cireuit Court of the United States for the District of Indiana. 
November Term, 1881. 


Joun M. Westcorr et al. ) 
Us. Chancery No. 4314. 
SeurRE B. Rupe et al. { 


Before the Hon. Walter Q. Gresham, judge. 
269 To John L. Groves, sheriff of Union county, Indiana, and as 
special officer to serve this subpeena: 


You are commanded to summons Henry C. Ham to appear be- 
fore me, at my office, to be that day in the depot of Cincinnati, Ham- 
ilton and Indianapolis Railroad Company, in the town of Liberty, 


em 


—— ne, 
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Union county, Indiana, at nine o’clock a. m. of the 29th day of De- 
cem ber, 1881, next, then and there to be examined in behalf of the 
plaintiff- in a certain action pending in the circuit court of the 
United States for the district of Indiana, wherein John M. Westcott 


et al. is plaintiff- and Squire B. Rude et al. is defendant, and have 
you then and there this writ. 


[SEAL. | THOMAS D. EVANS, 
Notary Public for said County and Special Examiner 
in Chancery in the Above-Entitled Cause. 


Endorsed. 


This writ is returned served on the within-named witness, Henry 
C. Ham, by reading to — and in his hearing this 26th day of De- 
cember, 1881. 

J. L. GROVE, 
Sheriff, U. C. 


270 =In the Circuit Court of the United States for the District of 
Indiana. November Term, 1881. 


JoHN M. Westcott et al. vs. Squire B. Rupe et al. 
Before the Hon. Walter Q. Gresham, judge. 


To John L. Groves, sheriff of Union county, and as special officer to 
serve this subpoena: 


You are commanded to summon Henry C. Ham to appear before 
me instanter and bring with him the books of his office, as agent of 
the C., H. & D. R. Company, known as the freight forwarding books 
of said office for the years 1868, 1869, 1870, 1871, 1872 , 1873, 1874, 
1875, 1876, 1877, 1878, 1879, 1880. & 1881, to produce s said books on 
the examination now in progress before me as special examiner, said 
examination now being held in the office of the C.,H. & IL. R. R. 
Company in said town, in the case of John M. Westcott et al. vs. 
Squire B. Rude et al., now pending in the United States cireuit court 
for the district of Indiana, and herein make you due return of this 
writ. 

Dec. 29, ’81. 


THOMAS D. EVANS, 
Notary Public & Special Examiner of said County 4 
for this Cause. 
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271 Cireuit Court of the United States for the District of Indiana. 
In Equity. 


JOHN M. Westcorr ef al. 
vs. No. 4314. 
SeuIRE B. Rupe et al. 


Examination of witnesses on behalf of the complainants under the 67th 
rule in equity, as amended, pursuant to the annexed notice. 


Present: Henry C. Fox and John M. Westcott, for the complain- 
ant-, and C. M. Peck, of counsel for the respondents. 

By request of parties it is ordered that the depositions be taken 
by question and answer. ; 


Henry C. Ham, a witness produced on behalf of the complain- 
ant-, being first duly sworn, deposeth and saith, in answer to inter- 
rogatories propounded to him by Henry C. Fox, Esq., of counsel 
for the complainants, as follows: 


Question 1. State your name, age, residence, and occupation. 

Answer. Henry C. Ham is my name; my age is 37; residence, 
Liberty, Union county, Indiana; occupation, railroad agent of C., 
H. & D., C. H. & Ll. Company. 

Question. How long have you been acting as the agent of the 
railroad company and at what points ? 

Answer. I have been agent at Liberty, Indiana, since September 

10th, 1873. 
272 Question. Are you acquainted with the defendants in this 
action ? 

Answer. I am acquainted with Squire B. Rude, John R. Rude, 
and George W. Rude. 

Question. State, if you know, what business they have been en- 
gaged in since you have been agent, and where their principal place 
of business is and has been. 

Answer. They have been engaged in the manufacture of agricult- 
ural implements and planing- mill business, and some years ago 
built some houses in connection with their planing-mill work. 
Their principal place of business is and was Liberty, Union county, 
Indiana. 

Question. State under what name they have been doing business, 
if you know. 

Answer. Under the firm name of Rude Brothers. 

Question. What kind of farm implements have they been en- 
gaged in manufacturing ? | 

Answer. A sulky corn plow, one-horse corn drills, and one and 
two horse wheat drills or grain drills. 

Question. State what name they have called their wheat drills, if 
you know. 

Answer. Part of the time it was called “ Indiana” and part of the 
time the “ Improved Indiana.” 

Question. When did they first commence making wheat drills, to 


your recollection? 
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273 Answer. As near as I can recollect in 1874. Iam notsure 
about this and may have missed it a year. 

Question. Were you ever in their employ ? 

Answer. Yes, sir. 

Question. When did your employment begin and when did it 
cease ? 

Answer. I can’t give dates. I think I began some time in 1874 
and worked for them, keeping their books here and at the shops, 
altogether something of two years. 

Question. In what capacity did you work for them ? 

Answer. Book-keeper. 

Question. Did you make all their record entries for them ? 

Answer. While keeping at the depot I did not. I merely posted 
from their blotters. When I worked at their office I made all the 
entries myself. 

Question. Did you make the entries of shipments of drills made 
by them during the time you was in their employ ? 

Answer. I made the entries while I worked down at their office. 
While I worked here at the depot I did not. 

Question. Give the best impression you have of the length of time 
you made entries of the shipment of drills for them. 

Answer. I made all the entries of all the shipments made by them, 

I think, for something over a year. 
274 Question. In what vear was that ? 
Answer. It was in either 1874 or 1875, and I cannot tell 
which. 

Question. State your best impression that you have of the num- 
ber of wheat drills that was entered by you and shipped by them 
during that time. 


Objected to by counsel for defendants as irrelevant, for the reason 
that it already appears in evidence that the defendants made sev- 
eral styles of drills, only one of which has been found by the court 
to infringe the complainants’ patent, and it not appearing that the 
machine inquired about of their witness belong to the infringing 
style of drills. 


Answer. I don’t remember particularly. I could not tell; 
might have been ten or a hundred; I have no distinct recollection 
of any. 

Question. Has there been any wheat drills delivered to you for 
shipment since you have been agent of the railroad company by the 
Rude Bros. ? 

Answer. Yes, sir. 

Question. Have you, as agent of the company, made any entry 
in the books of your office of such delivery and shipments ? 

Answer. Yes, sir. 

Question. In what kind of a book or record have you made 
275 such entries, and have you those books now in your posses- 
sion ? 

Answer. The record is in what we call our freight-forwarding 
book, and to the best of my knowledge they are in my possession. 
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Question. Whereabouts do you keep them ? 

Answer. In the freight office of the company. 

Question. Whereabouts is that office in relation to the place where 
you are now sitting? 

Answer. It is in the next room there north. 

Question. How many of those books have you in your possession 
that contain entries of shipment of wheat drills made — the Rude 
Bros. ? 

Answer. There is, I suppose, from seven to ten books. It would 
take about that many to cover the time. 

Question. Have you made entries of all shipments of such drills 
made by you as agent in those books? 

Answer. I have not made all the entries myself; some have been 
made by clerks, and if the books are all here the entries are all in 


the books. 


Question. Have you the freight-forwarding books belonging to 
the office for the years 1868, 1869, 1870, 1871, 1872, and 1873? 
Answer. I don’t know. Part of them are here, 1 know. Some 
time after I came here I had orders to send in all over six 
276 ~—s years old, and I gathered up a lotand sent in. 
Question. Iask you to produce the freight-forwarding book 
for the year 1874. 


Objected to by counsel for the defendants for the reason that the 
books are not the property of the witness, and that they have not been 
shown to contain data from which the number of infringing drills 
could be ascertained; also for the further reason that it would dis- 
close to complainant-, who is present, the entire private business of 
the defendants, who are rival manufacturers, and also because there 
is no order of court compelling the witness to produce the books in- 
quired about; and counsel for defendants instructs the witness that 
he may, if he chooses, decline to produce the books, except under an 
order of court. 


Answer. I decline to furnish the books, because I have instructions 
from the general freight agent to furnish only such books as are 
mentioned in the subpeena. 

Complainants here called for a subpana duces teeum upon witness 

to produce the hooks as set out in the subpcena, which I issued. 
277 ‘The service upon the witness was then waived by defendant-. 

Defendant- objected to the issuance of subpeena and to the 
production of the books and any evidence from them until it is 
shown that the books contain data from which the number of in- 
fringing machine — factory in contradistinction to. other and non-in- 
fringing machines be shown. 

Complainant-, John M. Westcott and Squire B. Rude, were both 
present at the time the subpcena was issued, together with their re- 
spective counsel. 


Question. Can you state from memory the number of wheat drills 
that has been delivered to you by the Rude Bros. for shipment since 
you have been agent, as above stated ? 
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Ans. I cannot. 
Question. Can you state the character or kind of the seed cups on 
the drills that have been delivered to you for shipment as aforesaid ? 


Objected to by defendants as vague in the employment of the 
term, kind, or character in contradistinetion to construction, as this 
controversy relates wholly to details of construction of the seed 
mechanism and not generally to its kind or character, when by 
those terms is understood either force feed or gravity feed or some 
other generic distinction. 


278 Answer. I don’t think Ican. There has been different kinds, 
is all I know. 

Question. Can you by examining the entries in the freight-for- 
warding buoks tell the kind of seed cups used on the drills shipped 
at the different times when the entries were made? 

Answer. No, sir; I cannot. 


Whereupon counsel for defendants report this objection to the 
production of the books or any testimony from them as furnishing 
no evidence relevant to this controversy. 

Question. I now ask you to produce the freight-forwarding books 
for 1880. 

Answer. The books here shown are from July Ist, 1880, to the 
present time. 

Question. Turn to those books and find the first shipment of drills 
by the Rude Bros. as shown in this book. 

Answer. On July 2nd, 1880, they shipped two drills separate and 
a lot in a car, and don’t say how many, billed as agricultural im- 
plements, more or less. 

Question. To whom were they shipped, and where ? 


Objected to by counsel for defendants, as it does not appear that 
these particular drills were infringing drills and as going into the 
defendants’ private business without any right. 


079 Answer. One was to D. H. Lubker, Brownstown, Indiana; 
one to A. W. McKinney, Red Key, Indiana. The lot, more 
or less, went to Mansfield, Ohio. 
Question. Where is the next entry ? 


Same objection by defendants’ counsel. 


Answer. The next shipment is July 6th, 1880. 
Question. How many drills and to whom was this shipment? 
Answer. To M. Stevens & Son, Shelbyville, Indiana, 1 drill ; to E. 
Cord & Co., Terre Haute, Indiana, 12-8 hoed drills and 3—5 hoed 
drills; to C harles Samoniel, B rook ville, Indiana, 1-S hoed drill; 
Griffith and Sauter, Ghent, Kentucky, 1-8 hoed drill and 1-5 hoed 
drill; to Thompson & Fisher, Greensburg, Indiana, 1-8 hoed drill. 
Question. Where is the next entry and what does it show? 
Answer. July 7, 1880, to Lake & Cobal, Pemberville, Ohio, 11 
og -hoed drills; to D. H. Lubker, Brownstown, Ohio, 1-8 hoe 
rill, 
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Question. Where is next entry and what does it show? 


Counsel for defendants repeat their former objection and, for ad- 
ditional reason, state that the machines now inquired about were 
sold after the expiration of one of the patents here in 
280 ~=controversy, and their connection with the unexpired patent 
has not been shown. 
It is now agreed that at the close of this e xamination the defend- 
ants’ counsel may present any and all objections they desire to the 
questions and answers herein given. 


Witness says: On July 8,1880, we shipped to Philips & Bro., Leb- 
a Ind., 3-8 hoe drills; to Harry Johnson, Metropolis, Ilinois, 
-$ hoe drill; to Levi Bros., Paducah, Ky., 1-8 hoe drill; July 9th, 
to E KE. Carmine, Shelbyville, Ind., 6-5 hoe drills; July 10th, to 
Stoopman «& Pittsbaugh, Peru, Ind., 4-8 hoe drills; to Lumden & 
Devoe, Monticello, Ill., 1-8 hoe drill; to Haywood Bros., Blooming- 
ton, Ill., 1-8 and 1-5 hoe drill; H. C. Porter, Farmer City, Ill., 1- 
and 1-5 hoe drill; to Henry Shultz, Edemire, Mo., 1-5 hoe drill ; 
to A. D. Brooks, Kerndalville, Ind., 2-8 hoe drills: on July 14, ’80, 
to J. F. McCracken, Huntsville, Ala., 1-8 hoe drill; on July 16, ’80, 
Tinsley & Martin, Crawfordsville, Ind., 1-5 hoe drill; on July 17, 
80, to D. C. Hume, Griggsville, Ill., 1-5 hoe drill; on July 19, ’80, 
J. W. Fenton, Oxford, Ohio, 1-8 hoe drill ; on July 20, ’80,one lotagri- 
cultural implements to H. P. Wetsell, agent, Indianapolis, for 
281 H. Reinstedler,Saint Louis, Mo. ; to Miller & Guthrie, Martins- 
ville, 1-8 hoe drill; toJ. ‘Tl’. West, Bowling Green, Ky., 1-5 hoe 
drill; to A. Bruner, Defiance, Ohio, 1-8 and 1—5 hoe drill ; to Gordon & 
Bros., Antwerp, Olio, 1-8 hoe drill; to H. Klinger, Bradford, Ohio, 
1-8 hoe drill; on 21st July, 80, to John Lands, Carmine, Ills., 6-8 
hoe drills; on July 21st, Johnson & Heilowell, Leesburg, Ohio, 1-8 
hoe driil; to David Cotwell, Uniontown, Ky., 1-8 hoe drill; to 8. 
T. Royalty, Goleenda, I1]., 1-8 hoe drill; to D.Shordan, Fort Wayne, 
Ind., 1-8 hoe drill; on July 22, S80, O. C. Griffith & Co., Conners- 
ville, Ind., 1-5 hoe drill; on 22d July, 1880, O. H. Giddings, Dan- 
ville, Ill., 3-8 hoe drills; to C. E. Merrifield, Indianapolis, Ind., — 
& 3-5 hoed drills; to D. H. Parks, Decatur, Ll., — hoe drills; 
J. N. Meiers & Co., Auburn, Ind., 5—S hoe drills; to Adam C nly, 
Geneva, Ind., 6—S hoe drills; Seeley X Loyd X Co. Pills tield, Lll., 
5-3 hoe drills; on July 23d, ’80, Halfield & Palmer. care of J. C. 
Buckles & Co., Cincinnati, 1-8 hoe drill; on July 24, ’80, to Bal- 
lenger & Smith, Vincennes, Ind., 1-8 hoe drill; to A. S. Copps, 
Illiopolis, Ill., 1-S hoe drill; to Mitchell & Bros., Carmi, Ill, 5-8 
hoe drills: to W. H. Coftin, Oakland, Ill, 5-8 hoe drills: on 
282 = July 26, ’80, to B. Hinkley, Charleston, Ils.,1-5 hoe drill; 
on July 27, one ecar-load agricultural implements to I. B. & 
W. R. R. for ©. H. Giddings & Co., Danville, Il. ; on July 28, ’80, to 
B. Judy, London, Ohio, 1-5 hoe drill; July 29, ’80, John Lands, 
Carmi, Ill., 6-8 hoe drills.; C. E. Merrifield, Indianapolis, Ind., 2-3 
hoe drills; to Wilson & Thompson, Muncie, Ind., 4-3 hoe drills; 
to J. N. Myers & Co., Auburn, Ind., 6-5 hoe drills; Lesh & Buckley, 
Bluffton, Ind., 5-8 hoe drills; to Porsinger, Adams & Co., Marva, 
17—187 
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[ll., 1-8 hoe drill; to Hubeth, Levy & Co., Huntington, Ind., 1-8 
hoe drill ; Mayall & Kelly, May sville, Ky., 3-5 hoe drills; on July 
30, ’80, to George Foltz, Lipsic, Ohio, 1-8 hoe drill; on July 31, ’80, 
to E. H. McKallip, Equi — I1]., 6—S hoe drills ; to W illiam Kinder- 
man, Booneville, Ind., 1-8 hoe; ‘ie MacJohnson, Owensboro’, 
Ky., 1-8 hoe; on August 3, 80, Mayer & Wheeler, Flora, Ind., 4-8 
hoe drills; Eli Smith, Albany, Ind., 1-8 hoe drill; G. H. Mussem- 
man, Sunman, Ind., 1-8 hoe drill; Miller & Daily, Powers’ Sta- 
tion, Ind., 1-8 & 2-5 hoe drills; on August 4, ‘80, to Post 
& Benton, Taylorsville, Ind., 12-5 hoe drills; on August 4, 
to J. C. Liggett, Ripley, O., 3-5 hoe drills; on August 5, to 
James Maltens, Osceola, Ill., 3-8 & 1-5 & 1-8 hoe drills; on 
Aug. 5, 80, P. D. Demene, Roseville, Ill, 1-8 & 1-5 -e- 

285 = drill; to T. S. Gordon, Winchester, Ind., 1-8 and 1-5 and 1- 
hoed drills; Aug. 6, by . oe we. R.. to Mitchell ig 
Cresman, Ill., 1-8 hoe drill: Aug. 7, ’80, to Strickland & Hill, Sulli- 
van, Ill., 2-5 hoe drills; to Ely Bros., Mason City, Lll., 1-5 hoe drill; 
— Robert Morris, New Lisbon, Ind., 1-5 hoe drill; Aug. 9th, 1 car 
of agricultural implements, H. P. Wetsell, agent, Indianapolis, Ind., 
for H. Rheinstedler, St. Louis, Mo.; Stultzman & Pettebaugh, Peru, 
Ind., 1-5 hoe drill; to James Malters, Arcola, Lil., 2-8 hoe drills; 
to John Taylor, 1-5 hoe drill; Aug. 10, Mayers & Wheeler , Blora, 
Ind., 6-5 hoe drills; Tinsley, Martin & Co. Crawfordsville, Ind., 3 
hoe drills; W. H. Coffin, Oakland, Ill., 3-8 hoedrills; toJ. V. Myers 
W Co., Auburn, Ind., 4-8 hoe drills; Aug. 1], Hayward Bros. & Co., 
Bloomington, Ill., 3-5 hoe drills; Ebal ‘eeters, Goldsmith, Ind., 1-5 
hoe drill; Aug. 11, ’80, Mansfield & Jones, Rockport, Ind., 1-8 hoe 
drill; J. W. Fenton, Oxford, 1-5 hoe drill; Aug. 12, 80, Mitchell 
Bros., Cresman., Ill., 1-8 hoe drill; P. Hinkley, Charleston, I1].,11-8 
hoe and 5-5 hoe drills: 2. Griffith & Co., Connersviile, Ind., 1-5 
mee: on August 13, Sorrell & Vanader, Tolono, Ill., 3-5 hoe; A. 8. 
Capps, I[lliopolis, Ill., -—) hoe; H. Ramsey, Louisville, Ky., 1-8 
hoe and 1-5 ts August 14, Tinsley, Martin & Co., Craw- 
284  fordsville, Indiana, 1-5 hoe; Jolin Shelly, Lebanon, Ind., 1-5 
hoe; George b. Gibson, Rising Sun, Ind. ., 2-8 hoe; Cole & 
Gibson, Deshler, Ohio, 2-8 hoe: Aug. 16, A. A. Clarke & Co., Colfax, 
Ind., 2-5 hoe; Lillard & Phillips, Zenia, Ind., 1-3 hoe; Haywood 
Bros. & Co., Bloomington, Ill., 3-5 hoe; O. P. Griffen & Co., Con- 
nersville, Ind., 1-5 hoe: W alter Painter, Bellefontaine, Ohio, 1-5 
hoe; August 17, H. P. Wetsel, Indianapolis, for Harmon & Bros., 
Evansville, Ind., agricultural implements; August 17, J. G. Bryson, 
Brazil, Ind., 2-8 hoe; Aug. 17, Thomas 8. Gordon, Winchester, Ind., 
1-5 hoe; Aug. 18, ’80, Tinsley & Martin, Crawfordsville, Ind., 4-3 
and 2-5 hoe drills; Wm. Carver, Alexandria, Ind., 1-8 and 1-5 hoe 
drill; Perry & Jamison, Rushville, Ind., 3-8 hoe drill; Lucus & 
Stevens, Columbus, Ind., 2-5 hoe drills; O. P. Guffis & Co., Conners- 
ville, Ind., 1-5 hoe drill; August 18, ’80, J. T. Littlejohn, Madison, 
Ind., 1-8 hoe drill: 19th August,’80, Charles Laremore, Knox, Ind., 
i-8 hoe drill; J. W. Fenton, Oxford, Ohio, 2-8 hoe drills ; August 20, 
80, M. Nixon, Veedersburg, Ind., 3-4 hoe; Tinsley & Martin, Craw- - 
-fordsville, Ind., 1-5 hoe drill ; Hayward Bros. & Co., Bloomington, IIL, 
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2-5 hoe drills; C.C. Merrifield, Indianapolis, Ind.,5—5 hoe drills; 
285 August 21, Perry & Jameson, Rushville, Ind., 3-8 hoe drills; 

C. E. Merrifield, Indianapolis, Ind., 5-3 hoe drills; M. Nixon, 
Veedersburg, Ind., 8-3 hoe drills; A. S. Capps, Illiopolis, II]., 2-5 
hoe drills; J. H. Thurston, Alexandria, Ind,, 1-5 hoe drill; Au- 
gust 23, James Malters, Arcola, IIl., 1-8 hoe drill; Luecus & Stevens, 
Columbus, Ohio, 3-5 hoe drills; S. EF. Roberts, Richmond, Ind., 1-5 
hoe drills; Alexander Site, Ridgeville, Ind., 2-5 hoe drills; August 
24, H. & Wm. Bell & Ca., Knightstown, Ind., 3-3 hoe drills; P. B. 
Demaree, Rossville, Ill., 7-S hoe drills & 1-5 hoe; W. A. Coffin, 
Oakland, IIl., 2-8 hoe drills; August 25, H. P. Wetsel, agent, Indi- 
anapolis, Ind., for H. Rheinstedler,St. Louis, 1 caragricultural imple- 
ments, more or less; J. G. Bryson, Brazil, Ind., 1-8 hoe; Strickland 
& Hill, Sullivan, Ill, 6-5 hoe drills; R. A. Clarke, Colfax, Ind., 4-5 
hoe drills; R. S. MceColley, Tontognee, 1-8 hoe drill; Charles Wam- 
erschumacker, Otterville, Ohio, 1-9 hoe drill; August 26, P. B. 
Demeree, Rossville, Il]., 2-8 hoe and 1-5 hoe drill; McKinney & 
Moore, Bunker Hill, 1-S hoe; Madlin & Ice, Newcastle, Ind., 2-5 

hoe; Thomas B. Hunt, Ashland, Ind., 1-5 hoe; Lucas & 
286 Stevens, Columbus, Ind., 3-5 hoe; Schlich & Pearson, Cold- 

water, Ohio, 2-S hoe; Thomas 8S. Gordon, Winchester, Ind., 
1-8 hoe & 2-5 hoe; Jacobs Bros., Columbus, Ohio, 1-8 hoe, 1-5 hoe, 
and 1-3 hoe; August 27, Ely Brothers, Mason City, Il!s., 2-5 hoe; 
A. S. Capps, [lliopolis, Ill., 2-5 hoe; Wilson & Thompson, Muncie, 
Ind., 3-3 hoe; J. W. Fenton, Oxford, Ohio, 1-8 hoe; August 28, 
'80, Perry & Jamison, Rushville, Ind., 3-8 hoe; August 30, E. B. 
Demaree, Rossville, Ill, 2-8 hoe; C. H. Giddings & Co., Danville, 
[1l., 4-5 hoe; Tinsley, Martin & Co., Crawfordsville, Ind., 1-5 hoe 
and 2-7 hoe; F. Clenenger, Union City, Ind., 1-S hoe; A. W. Me- 
Kinney, Red Key, Ind., 1-5 hoe; August 3lst, 1880, Lucus & 
Stevens, Columbus, Ind., 5-5 hoe drills; Cole & Gibson, Holgate, 
Ohio, 1-9 hoe; Miller & Dailey, Powers Station, Ind., 2-5 hoe 
drills; J. W. Fenton, Oxford, Ohio, 1-8 hoe; September Ist, H. 
P. Wetsel, agent, Indianapolis, Ind., for H. Rheinstedler, St. Louis, 
1 car-load of agricultural implements; R. Bryson, Worthington, 
Ind., 5-8 hoe drills; Tinsley, Martin & Co., Crawfordsville, ind., 
3-8 hoe drills; A. J. & E. T. Ice, Neweastle, Ind., 2-5 hoe; Norris 

Bros., Rushville, 1-5 hoe drill; September 2, James Matters, 
287 Arcola, lll., 1-8 hoe; Perry & Jamison, Rushville, Ind., 2-8 

hoe; T.S. Gordon, Winchester, Ind., 3-5 hoe; September 3rd, 
1881, J. S. Kellogg, Wabash, Ind., 1-8 hoe and 1-3 hoe; C. E. Mer- 
rifield, Indianapolis, 6-3 hoe drills; Charles E. Karmire, Shelbyville, 
Ind., 5-5 hoe drills; Post & Barton, Taylorsville, Ill., 1-5 hoe; J.C. 
Hoover, Hamilton, Ohio, 1-5 hoe; Samuel Kline, College Corner, 
1-8 hoe; J. W. Fenton, Oxford, Ohio, 4-5 hoe; September 4th, Fran- 
cis & Davis, Panora, lowa, 1-5 hoe drill; James Malters, Arcola, LIL., 
1-5 hoe; Wilson & Thompson, Muncie, Ind., 2-5 hoe and 1-5 hoe; 
O. P. Griffith & Co., Connersville, Ind., 1-8 hoe; September 6, F. D. 
Vorhis, Neoga, Ills, 1-5 hoe & 1-3 hoe; James Akers, College 
Corner, Ohio, 1-5 hoe; September 7, Persinger, Adams & Co., Marva, 
9-5 hoe; T. B. Demaree, Rossville, Ill., 1-8 hoe & 1-5 hoe; Wil- 
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son & Thompson, Muncie, Ind., 3-5 hoe & 2-3 hoe; R. Morris, 
New Lisbon, Ind., 3-5 hoe; September 7, J. W. Fenton, Oxford, Ohio, 
1-8 hoe; Lucus & Stevens, Columbus, Ohio, 5-5 hoe; September 8, 
N. Nixon, Veetersburg, lnd., 2—5 hoe; A.S. Capps, [lliopolis, I1l., 3-5 

hoe; Lumsden & Deor, Monticello, [l., 1-5 hoe; Charles Lar- 
288 amore, Knox, Ind, 1-8 hoe; 8. Ward. Monticello, Ind., 1-8 

hoe; H. P. Wetsell, agent, Indianapolis, 1 car-load agricul- 
tural implements; September 9th, Archie & Twillie, Marshall, Ils., 
4-8 hoe and 4-5 hoe; Cook & Conger, Eaton, Ohio, 1-5 hoe; Sep- 
tember 10th, I. 8. Winger, Toledo, Ohio, 1-S hoe; September 11th, 
Post & Barton, Taylorsville, Ill., 4-5 hoe drill; R. Bryson, Worthing- 
ton, 4-8 hoe; J. 8. Kellogg, Marion, Ind., 1-8 hoe; September 13, 
Tinsley & Martin, Crawfordsville, Ind., 2-3 hoe; A.S. Capps, Illiop- 
olis, Ill., 83-5 hoe; Ely Bros., Mason City, Ill., 1-5 hoe; C. P. Griffith, 
Connersville, Ind., 1-5 hoe; Perry & Jamison, Rushville, Ind., 1-8 
hoe; George W. Vanarsdell, Adams, Ind., 1-8 hoe and 1-5 hoe; 
Rude Bros., Dayton, Ohio, 1-8 hoe; September 14, R. Bryson, Worth- 
ington, Ohio, 1-9 hoe; J. W. White, Zanesville, Ind., 1-9 hoe; Sep- 
tember 15, J. H. Kelley, Winnemac, 1-9 hoe; O. P. Griffith, Con- 
nersvilie, 1-S hoe and 1-5 hoe; Lucus & Stevens, Columbus, Ind., 
3-0 hoe; J. W. Fenton, Oxford, Ohio, 1-8 hoe; September 16, 
Wm. 8. Gray, Dillsborough, Indiana, 1-8 hoe; Cole & Gibson, 
Holgate, Ohio, 1-8 hoe; J. W. Fenton, Oxford, Ohio, 1-8 hoe; 
September 17, H. C. Wetsell, agent, Vandalia, for H. Rhinsted- 

ler, St. Louis, Mo., one car-load of implements; Jno. W. 
289 Neughberth, Nelson, Ind., 1-8 hoe; R.S. MeColley, Fontogone, 

Ohio, 1-8 hoe; September 18, J. D. Bryson, Brazil, Ind., 2-8 
hoe; Loyd & Biddinger, Harrison, Ohio, 1-8 hoe; Phillips Bros., 
Lebanon, K., 2-S hoe; September 20, Fayward Bros. & Co.. Bloom- 
ington, Il]. 1-5 hoe drill; O. P. Griffin & Co., Connersville, 1-8 hoe; 
Henry Bell, Philadelphia, Penn., 1-5 hoe; D. H. Lubker, Browns- 
town, Ind., 1-8 hoe; September 21, E. Cord & Co., Terre Haute, Ind., 
1-8 hoe; I. D. Vorhis, Neoga, Ill., 1-5 hoe; September 22, J. S. 
Kellogg, Springfield, Ill., 1-8 hoe; September 23, H. Rheinstedler, 
St. Louis, Mo., car agricultural implements, more or less ; September 
22, C. E. Merrifield, Indianapolis, 1-8 hoe; October 1, H. Rhinested- 
ler, St. Louis, Mo., 1-8 hoe; October 14, Henry Bell, Philadelphia, 
Penn., 3-5 hoe; November 24, J. W. Fenton, Oxford, Ohio, 2-5 hoe; 
January 25, 1881, D. G. Taylor & Son, Sandusky, Ohio, 1-9 hoe 
drill; March 5, ’81, H. H. Orendorf, Canton, Ill., 1-9 hoe; March 
7, Lake & Gable, Pemberville, Ohio, 2-8 hoe; H. Ramsey, Louisville, 

Ky., 1-8 hoe; March 8, Dueff McKane & Co., Pittsburgh, Pa., 
290 1-8 hoe; March 11, Bruner & Wheeler, Defiance, Ohio, 2-8 

hoe; March 22, 81, H. Rhinestedler, St. Louis, Mo., 1 car- 
load agricultural implements; March 3ist, J. M. Carter, Grand 
Rapids, Ohio, 1-9 hoe drill; April 2, Hubbard and Fay, Bainbridge, 
Ind., 1-8 hoe; April 4, Trumbull, Reynolds & Allen, Kansas City, 
Mo., car-load of agricultural implements; April 7, J.S. Deemer & 
Sons, Wiltshire, Ohio, 1-8 hoe; Erb & Marshall, New Bremen, 
Ohio, 1-8 hoe; April 7 or 8, April 18, one car-load of drills to H. 
Rhinestedler, East St. Louis, Ill. I don’t know what kind of drills 
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they are. April 15, to R. P. Gregor, Grand Rapids, Ohio, 1-9 hoe; 
April 20, Sohn & Reutsechler, Hamilton, Ohio, 1-8 hoe; April 23, 
Roberts & Nicksell, 1-8 hoe (Monticello, Ind.); S. F. Andrews, 
Hebron, Ind., 1-8 hoe; April 23, D. B. Husted, Osborne, Ohio, 1-8 
hoe; April 27, Cox & Randells, M: iud Station, Ohio, 1-5 & 1-3 hoe 
drill; May 3, to C ’. H. Giddings & Co., Danville, IIL, one car-load of 
drills. I don’ t know the kind. May 5, George Benedick, Portland, 
Ind., 2-8 hoe drills; May 7, to Kingman & Co., Peoria, IIl., 1 car 
of drills. I don’t know the kind. May 12, Trumbull, Reynolds & 

Allen, Kansas City, Mo.,1 car of drills. I don’t know the kind. 
29) May 14, R. A. Clarke, Colfax, Ind., 5-8 hoe drills; H. D. Car- 

lan, Noblesville, Ind., 1-8 hoe; C. Hinckley, Charleston, IIL., 
1-8 hoe & 1-5 hoe; Wm. Feighner, Marion, Ind., 2-8 hoe; May 14, 
Miller & Albrand, Seymour, Ind., 1-8 hoe; May 17, Beck & Toan, 
Plymouth, Ind., 1-9 hoe; J. O. Bruner, Wanatoh, Ind., 2-8 hoe; 
Freeze & Jordan, Bremen, Ind., 1-9 hoe, which is lost; MeWilson 
& Sons, Valparaiso, Ind., 1-8 hoe; John J. MeGavock, Nash- 
ville, Tenn., 10-8 hoe; May 18, - attv & Merrill, Patricksburg, Ind., 
4-8 hoe; Maudlin & Iee, ‘New Castle, Ind., 1 -8 hoe and 2-5 hoe ; 
I’. P. Burge, Salina, Ohio, 1-8 hoe; May 19, Walther on a —3 
hoe; May 21, Myer & Wheeler, Cutler, Ind., 1-5 hoe drill; Myer & 
Wheeler, Flora, Ind., 1-5 hoe; Dunnington & Co., Cloverdale, Ind., 
1-8 hoe; May 25th, Myers & Brooks, Auburn, Ind., 10-8 hoe drills ; 
J. K. Pleasants, Vevay, Ind., 5-8 hoe drills; May 26, Johnson, 
Edgerton, Ohio, 1-8 hoe; B. F. Wortkorter, Glendorf, Ohio, 1—S hoe; 
May 26, Rupe & Johnson, Fort Recovery, Ohio, 1-8 hoe drill ; B. 
W. Williams, Veeredem, Ohio, 3-8 hoe drills; Auwer & Netler, cor 
phos, Ind., 1-8 hoe ; May 27, i: © Hughes, La Grange, Ind., 1-9 
hoe; Henry Hothroup, Metropolis, Il., 1-5 hoe drill ; oW m. “dlrs 
Bridgeport, I1]., 1-5 hoe drill; May 51, A. W. McKinney, Red Key, 
Indiana, 1-8 hoe drill. 


292 Adjourned ; ‘and, by agreement of parties, this examination 

is continued from day to day, under my order, until the wit- 
ness finishes the examination of all the books deseribed in the sub- 
poena, when the parties are to appear before me again, on the 10th 
day of January, 1882, and finish this examination. All this done 
this December 29th, 1881. It is further agreed that the witness, H. 
C. Ham, may write out from this time his own statement, as under 
oath, and sign it, and it shall become a part of this examination 
without objection. 


On this the 10th day of January this examination is continued 
until the 13tb of January. 
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EK. Cards & Co. 
o. Mm. BOY ...- 
J. B. Banks 
Armstrong & Co. 
M. N. Messick 
Mitchell Bros. 


303 (eo. Shultz , 
J. C. Leggett 
Jacobs Bros. 
Wm. Swottord 
J. Dickerson __- ‘. 
Jncobs Bros. o @ 
N. W. Jones 
Samuel Kain 
Hoover & Son 
(’. Richardson & Son 
GS. & MR. Ayeger ...- 
Columbus Lake 
Thon & Reutchler 
Chas. E. Karmire 


L. Johnson 


Geo. Ischler 


Mecking & Co. 
Seeley , Loy d & Co. 
Hoover & Son 

H. Parham 

De Longe & Co. 

D. Lilleard 

N. W. Jones 

C. E. Karmire 
Jobn Hughley 

A. M. Hall 


Havenbaugh Bros.. 


CO. Late ' — ~ ee 


Frank Lee 
J. Wilder & Co. 
©. Z. Yoder 


804 I. S. Wenger 
Rude Bros. 
A.d. @& B&B. I. lee 
Thos. B. Hunt 
Seeley, Loyd & Co. 
Jacobs Bros. a 
Seeley, Loyd & Co. 
Kilgore, Shirk & Co. 
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Jacobs Bros. 
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J. C. Leggett 
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Chas. E. Karmire 
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U pp r Sandusky, U). 
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Tokomo, Ind. 
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Chrisman, Ill. 
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Ripley, QO. 
Columbus, O. 
Walton, Ind. 
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Columbus, QO. 
Gregesville, Il. 
Hamilton, O. 
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Shelbyville, Ind. 
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Meir 
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Lee’s Landing, Ky. 
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Samuel Kain... -- 
Seeley, Loyd & Co. 
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Lloover & Son 
J. A. Wenger ‘ ~~ 
Jncobs Bros. “ 
Hampton & Bucher 
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Chas. E. Karmire 
M.S. Mever ; 


Frank Fox Se OE 


Joseph W. Sample 
Lou. Rusk... aN a 
Elza M. Jennings ._.-. 


A. W. Hamilton - a 


lloover & Son : ? 


‘ . 


A. Hazan ‘iki 
W.S. Harter - 

Hoover & Son 

Ranger & Hagenbaugh 
RK. S. Beeson & Son 
Seeley , Loyd & Co. »« 
Giinsscock, Grimes & Co. 
©. M. Seott 


Martin, Linsley re 


——_—— a © 


S. M. Young 
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Wim. Swafford 
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‘“ 98 | Geo. E. Daniels .-- 
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Washington, * eRe ana 4 
ee 
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| Varnon, AP sauaesiiealtata acini 4 
Ena: 
| Shelbyville, * RGN RR) 
Hender rson, Ky. ee | 
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1880. | | | 
June 7! J.K. Pleasant.__- raat V OURS y Eicnsienpgnitweiiniiieninal . l 

« « | Overbacker & Caldwell______| Southworth, Ind. .........<, |] 

= Cole & Gibson ____-. - -<| Holgate, wg oamren onenlemeninn ~ 

“« 8] V.H. Parks eri =| Een IER e 5 

« «@ | De lene & On.......<- ...| Lexington, Ky. -eenene] 10 

“ 10 | H. P. Wetsel, ag’t for J. G. | Terre Haute, ae Sy 

Bryson. ' 
“6 ¢ | Jno. W. Neighbert- Milan, Tee enee l 
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DF Be Ce ccticttalen es | Geneva, cee 
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| Th 
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as DF I Oe GD o.nncecnncn! SGI, Bs once eee 
“+ | Wm. Snyder si isin .| Fowler, Se aie 


l 
>. mee Lewis Stevens ._...___.. vot CARON cinnamon | 2 

“ 161 John W. Littlejohn ..--.| Madison, oe TROD l 

“ 18) H. P. Wetsel, ag’t for Buck- | Mackinaw, Ill. -..-.--- a 3 

ley X Brock. 

May 14 Peter Staley --- ee eS soainianei l 
oe pe ae ee ar UT ee l 

: Re Fe ge ae, 
‘“ 18 | McKinney & Moore -_-- a een l 

“6 | Tyler, Horning & Co... ..| North Manchester, Ind.___-_-| l 
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ai © , Fee NN marc vee l 
és ‘* | Patterson & Tomlinson Logansport, BONG wine net ae l 
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illouil—_/t oto. 


OE cece se Femi, l 
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1880. | | 
ars 86 1 6. Ths TOMO Wcccccccccces| BH. MOS, D. cncwcnsenesees oo r 
oe Pee Or PS cecal SO. © kien onceos e.4 
Oe © Ge Se Grids nccdonccncant CR © anne setitbens ee eee 
1880. | 
aa aetS. B. Men ....... <.| Spee, £0. ....cccccccemem| 3 | 
‘6 Oe , ii nicest De, Be cece idesbiamial 1 ~ 
‘ 23 | King, Kendall & Vo. .....~- RE ae ae eer 4 
Oe Fr BTR bcks cccnne ime ccnl WO, ind. onan emis 2 | 
“ = Lewis & Stevens _______.-.__| Columbus, nent 64 
eo TRI CMRE em, Ni) RNR RAEN Bement = 4 
co « TJ. RR. Mill ae SO, BINS i. cicnie ote ean 4 
‘ 28 | H. P. Wetsell, ag’t V and: lia I . | 
cs 4 line, for Archer & Tully. | 
‘« 29 |) J. R. Wilson. — MR EE a 4s 
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= FD a ee Gee on cee! Se. oe ee ea 4 
eo tee 6 FF nnn ccun Be gh ern ane » 
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ee Oe Fe Ee Sawesaeneccees OURO: CP ctettinnd ee 
.. * W veswanger & Shafer_____- ee GD, i... This ametiiain ban naniesaas ] 
ee ee ee iio ec cccneeicccae C  Eee. TE ec - 
1879 | 
Sept. 23 | J. C. Buckles & Co. forJ. J. | Nashville, Tenn. ~-....---.~-| E 4 ; 
McGavock. | 
‘“ 961 J.C. Buckels & Co. for J. J. | é 6 ee ae a 4 = 
MeGavock. 
FT 6 I FAO hihi cctencwnnel FOUR: ED sciatic 4 
L880 
Feb’y 2 | Deer, Mansur & Co. ._-. ented Cie, FO ici cation oS 
OP ae es i, a, I l 
- = M. H. & J. H. Wagner rol SUOODOSE TRUK, Bike ance cnc 
‘ 19 | Ainsworth & Bonebright....| Des Moines, lowa.__. ~~... l 
‘ 24 |) Johnson & Burke......_...-..| Edgerton, O me eum ales l 
eS te ee icici css ccs t SOO, Gk oki i et l 
—_wne 282i oe. 0. Baenes & Oo. ....<«. ee ] 
OA ne SOD sc sicin'tn cccesiee cnc sn kk ~ RS eens etn ee l 
LRRO. 
M ‘eh 16 | 311 Beckley & Brock.._.-.| Mackinaw, IIl.----- cole I I 
a € I’. Schoil & Co. - re a ee ] 
“so 94 Dayton Malleable lron Co. Dayton, J ae" a Poe e l 
ae Archer & Son- am sie OT, TOU oi l 
S i Bay, R ice & Sher NT aca. CR i l 


- i oe Ss. Gilbert___. ntrmnieg GE, SOE. cicinenien ' | 
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ae BS ee ee Dunkirk, egg Ie NE EER l 
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Api 61 &. Ff. Wetsell, ag’t V andu- Gg 8 ee ees * 
| lia line, for H. Rhinestedler 
“ 61} Beckles & Brock____-_. .| Mackinaw, Il. .-.....- ee I 
“ 10; H. P. Wetsell, ag’t Vanda- | E. St. Louis, Ill..__. ._-. : * 
lia line, for H. Rhinestedler. 
* 13 | Blackieage & Faikner ....../ Anderson, Ind. ............| 8 
«6 | Ruben Thompson -__-....-.| Muncie, cg Eee SCN Sie a 
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Westcott & Co. .__.- 
J. G. Bryson - 
H. Rhinestedler 
W. J. Snyder -.-.- 
Beardsley & Sears - 
W. J. Snyder 
7 eee 
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| Shultsman & Pillbaugh 


John G. Bryson 

i eee ae 
D. H. Lubker.-__-. 
J.C. Leggett ...- 
J.J. MeGuavock___- 


$12 
R. Bryson___-. 

C. E. Karmere ._.. 

H. Khinestedler 

S. H. Rhodehamel 

S. B. Shaw 

C. E. Karmere 

P. Bryson... _- ; 

C. E. Karmere 

W. H. Hill 


G. B. Gia .... 


H. Rhinestedler _. 


J.C. Buckles & Co. for J. J. 


MeGavock. 
eg 
J.C, Perry : 
R. A. Clark 
F. Shafer AN Bro. 
W. H. Hill 
Hoover & Son 
Seeley, Loyd & Co. 
H. A. Rhodenhamer 
S. B. Shaw 
| Beardsley & Seurs 
Stutesman & Pillsbau 
Rn. A. Clark @& Vo: ... 
Caleb Hagemire ._-. 
P. B. Dutton - 
Jacob Bros. _ 
W. H. Hill 
J. G. Bryson 
Beardsley & Sears 


~“- « 


F. P. Dowell. 

P. Hinkley --.- 

J. G. Buckles, contr. 
McGavock. 

H. A. Rhodenhanne 

Seeley, Loyd & Co. ._- 


Martin & Linsley —--- 


J. D. Seott : 
A. ©. CAPPS .cncs<n- 
P. A. Clark 
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Deane, Bu a ousted 
' 
2 ee SS ee ere 
Clay Clie, SG i iinectanns 2 
Shelbyville, SE SE a 
= 86. Lets Sees seine --| 4 
Sidney, Ae eimai oe emeane 2 
Bet. Cavett Biiciieeatie 2 | 
Shelby ville, Ind in wicactincaiiten aisle 
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Shelbyville, a | ewonse 
Cincinnati, O. Se 
ai 8 —— = -~@e oo | oa ape — 
Risin Gua s BAG canbe 


| 1 
Nashville, Tenn. ae stile 2 


Craig, Mo. 
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Colfax, > ect ete ediie ieee 
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Lufavette, if ieee on , 2 
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Colfax, * eieonua y 
Pemberv ile, Ee Rae , 9 hoe. | 

( I 
New Bloomington, O. - aamesnee 
| e ! ee eemenre me Ser ser 
Cincinnati, * Rao es Z 
RS a Sees eens 3 | 
Luatuyette, CS ase penne | 
Hartford City, Ind. - ; ‘ ae 
Charleston, Ill.....- pe ae 
PROV, BONE jane wowden 
Sidney, Oi. ccunisiabindwnows l | 
PORNO, Bik ie cine eee 
Crawfordsville, Ind. — omnomwe| 
Farmer City, Ill. ....-- ~---|------| 
[lliopolis, Fd — 2 
Olona, Bi = 4 

e 


No. of | No. of 
5 hee 8 hoe. 
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me 
Date. To whom shipped. To what point. No. of No. of 
| 8 hoe. 5 hoe. 
179. | 
Aug. | I BEG cic ccnncnt RRIF, BRB x occ neimnaiininclvduien 3 
‘* | Robert Bryson ......... ._| Terre Haute, Ind. iden nk dik aiaa ca | ¥g 
« 4 | PB. Hinkley —.-—-- na | Charleston, Ill._......-__- iy pee 
: | | 
Oe OR Ac: Tits RE ‘Sandestin cinerea nibs | Mattoon, nadie MTS pe SI: 5 
BM PRS BB, wee seein. noc.t Golenees, ©. .... ec 2 _- 
‘“ 16 | Seeley, Loyd SEES Oe ERR momeroneton ene, SRS or 3 
se EE LS TE OE EE Re a an EEE 2 
os Ww. A. Caldwell_._- ape ville, Se " . 1 | 
We Oo ENG me ee 4 
7 Oe FOE Pee rcndnnnnedniment meee Ok.. ~ ane 4 
oe Re, a ED Rctecenndieest BRs Bibecnncnsnadienen nisl 5 
Fike Swan ecchaiinnscn need: UO, naacnccsehinman l 
= © | 2, Beet @ BiWiecinoce FI I, oc tintdininionntbinas 4 
I Bale Ti SIE cc cciierecicie cal SARUUNR, EP iciscins <imatviscwe a wtiiuionatingh’ 
‘* 622 | Elliott, Kelley & Co._.....-- PUTIN, TOUR. cnccnconmivemensl fl 
ee 2 ee ae NS ckincene ined SERIO ENG, ccemcsiavicadineent Ss 
co AO ES Ei Ee 6 saith aiden “ieee tee | 2 
oe * TE. Beet ..... Se ts I, Bk edie cc wo 
« « | J.C. Buckles & Co. mn contr. Nushville, Tenn. ..--- © eee oy 
for J. G. MeGavock. | 
eb ay is ees wc IEE, Bile seccccticcsstaaue oo 
eth RY mn er Arcola, M sea ae 
Oe Se ale iinet dmnctnnl Os Di notndcenaminn wt 
1879. | | 
Soni Sit =O B. Ghew.........- . = Snare bot > 
‘“ 26 Beardsley & Sears __..| Lafayette, Ind. -. eS re 
o 6 OB, Roeniios........... sit MOE  cictucmmeneeiichansn 
ae EO RR A aE 75" 
wtlnels 2 5 1. RRR Taylorsville, PRR a Bets Aa Ge 
July 29 | Beardsley & Sears _......---| Lufayette, ORE nS eI SG 
*“ 30 | Hoover & Sons_._____- sh Genders litiintsicecrncdees Sect’ 1 
Aug. 2 | Caldwell & McConnell_____- | Manchester, II. wissliwiils: ainsi Mamaaaiaei ee 
ig oO Se | eS nmenpEN, OnUneL sa! l 
o « | myers & WW eeeer.........+] Flom, © amciciinaed tae — 
‘“ 66 1d Jucobs Bros... -- ssid chilies MUU TEI csc iesniivcthtiesta ccesaaeiMibiame ac oe 
oS ee Se bes deacon PNT, SER. sersisessnvinconds intoorinaad Lew dinedl l 
« « | Linsley & Martia....... ual TIM a inienin winta etna a 
igi 2 Rn ey en mime SNe es 6 
- Pi i cae pide a BO, Biansniseasinad 2 4 
yen EN a we ae oe 
| (ee eg ee gt | eee.) mn evee 1 
| Min ¥ £a=—eee | ll Dl ee 
aie OR OO EEN 6 8 
Oe Ol, CE oc dceienmin _ Ripley, M | aha encuseeelenmaiit oe 
| te Se | eee PI, Eiittnipcitvntsenad’ a. © 
rr we ais SE caeeckeadcceids EUs: wake cca wee oe 
i ea, Ol, cite cm ecdiencial Se, Oe... i aa 
| ma © | Beardsley GBean...........) Latyette, “ .......... me . 
ie I | Craig, ee oe | 
— J. D. Inskip...............-| Bellefontaine, Bi... deiceill icipsisd i iilatieatie l 
| e354 I i cs aca Shelbyville,  apeeeoeta piel rey 
oe Wad. lell, Caldwell & Co. . inn Te Se 
“ 14) Geo. W. ‘Hazellrigg shaplinins onli BO, TOE, iccsncacccct- & 
Pe © BUR. hednnecent CN, ™ hktccccuen t 4 | | 
fo ogg & wt Clark _. SEE SSE ASE LER Colfax, gf eee 4 | 
*Ag’l imp. | 
+ Car ag’l imp. 


JOHN M. 
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i 


No. of | No. of 


Date. To whom shipped. To what point. “Fg ay 
1879. | 
Aug.14 | 315 Stutsman & Pillsbaugh| Peru, Ind.......... . ~~ ._-. 2 
July 18 Hoover & Sons. __ ~~ Hamilton, | EES wdionale 2 
wae fey 0 Eee ee ae 
- « Mikesell & Luase hea Wabash, use ae l 
ees OD Fe ities eines I, TN il ee 
. «| dL. Johnson- sri ‘intiade tees: I a 
‘. « | Wheeler & Robinson. ae ee ee l 
oe 6b a Ee ROT BE osicctatsceininineniints saad l 
- ee. | Colfax, et a ML I 
ef be Be CORRE cde ten cecnns| BOCA ING iccevewns | 
Fe 8 IE BE ecetsbeteiennd vant Qs BEM oc ecienaadeninn 5 
- ig © eee " OWN, BU cicnmiinineee 5 
‘* 23 | Murry & Fughmer ----- se SS SR 8 
“| Roger Metzger ee EER oe l 
ae fae: = OU eee SU RRO eee l 
OT Fhe We CE cdcntccenaceson) GUIIITEE, 20h eteebnin ste 2 
of Be ak ete dene cnn. | ORI Be ie eee 2 
- * ee ere 3 
“« @i ©. B. Merree....s.-. -| SRGIMAPONS, ERE. ..ccnccoss 3 
eT ee Sei icedaciiccccceues| SOE OMe 5 
Se Dh, Te I a in winincinaelt GO, FF. oi a | l 
" & . ee oe RE nee ope ial lee 3 
‘ 26 | See ley, Loyd & CO ie a po emer, See. Me 5 
6 6h ae Fe Ried emnennenct SR i oe l 
© Oe ft ae Bes Secdacseccoeh act Cy eee 2 
8 | Be FE is ccc etioecs| UCR: Bde l 
oS TT ii inteeetebinene | BeOwints Pe ii ie i 8 5 
oe % fT OZ. We. Be. cumoce sh SOOO hiniiciteeiee a. 3 
1874. | 
Aug. 4; Whittenberg & Hamilton | COMSIRROE, TA nines dciwecnes beenas 4 
TT 6 éé éé : és ge eee, mes. S ~ 
wer Ge OS 0 CS fe wo | OURO Bitte ttedt Bede l 
1874. | 
Aug. 8 | 316 Morgan,Greene & Co._| Indianapolis -............../.....- 6 
= % D. W. Fairbanks PROMOTE, GI citnaininiidcin bt ecicee 1 
© FD TBA OG. BOOP onncs cece necns] COR, Fe ee oy 1 
“« $81 8. D Deeeinetes .........)| Greemensiee Se ce 1 
“ Dennett, care Regan & Mou- DEROCEEN, Ei innciinwadinnienboaneiil 6 
chaut. ‘ 
13. Grubb, Martin & Co.___- CHOWHRIOEISTI TE nctcc somelaneens 3 
sh Ball & Culbertson... ....-.. Knightstown, see RA ES BIE ] 
6 | We Peinecccuce os) Ky. OPERATOR CONN. STS i 1 
“ 1418. M. Young a me Be 5 Sg 2 St 3 
se 48 - D. Duddington.--_- .. - Greencastle ee ee 2 
“ 15 We BOD .cccccce cece, | Wie “ Pe es rE 8 
ie - L. Thompeon ............| Homer, Ill. . Basten 1 
‘oa Richard Verbryck - a emme | ae Mason Co., 1 siininieliial 2 
“¢ 18 | J. W. I i cs coos] WIRURNNN, BNGictienmsaccloan: © 
“ | Withenberg & or ee ee Se 7 
SS . 2 Td. Se Sk eceiocccccens| FORRES. ccc S ndbaail l 
ets ee peenyetie, © cosncsemeel rae 1 
“* 20) Wm. Hamilton ioe Franklin, a ee el Ln 6 
CO TE, & ee ee cccnccenens] GUROE, Gi cnciseee ue ae, 1 
ae fe ere Beaarteth, **-«. .nsnsiiieibnaanes eal 1 
.: 0) ee et ieee © oo ee 1 
“a 6 | Goomer @ TOG. ..ccocncu.s) FOS EUG, FE cccouccensl SO 
0 $6. FR a eenet meeeeiien Cn 1 
JuneSd | G, Be. BOMReiws cncees -c| Derre Haute, Ind. ......<<+- sitiiodew 1 
Dl B.D Pico c coe oo. | GRE, ncdiccines eee 1 
© © | Bo ek csimencdionss QO OO fae os 7 1 
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No. of | No. of 
. . . » . 
To whom shipped. | To what point. 8 hoe. |5 hoe. 


bd 
a 
- 
cr 
® 


i 
oe — — a 


| Campbell & Horton... .---| ee gl ee) a, Se Gra 


July 1 | 1 
es Be PO occ wssncent io Thorntown, wa ee iinsitiianalonal 1 
ats 2 Sy 0 i ees | Ridgeville, 6 visi Ganeea ena wneiid ] 
Oe 22, Oe oo cncntiendcnnnt gee, ©... .wecncsassetoielee 4 
ee i ot will Golan | Farmland, Ind. are i a | l 
187 ' : 

July 18 | 317 Leedy Bros. & Co. .....| Carthage, Mo...~--- eo ] 
“ 21 | SB. M. Youne.........| Terre Haute, in6. 2... .cocccce snes 6 
“4% ) Withenberg & Hampton Cincinnati, O. Sto wend| awmme “a 
ae SES Mie SEE Terre Haute, Ind. ..-- : Rit 
- 8 id. woe shop mes ‘| Winchester, ie ae niieianlinds’ b 
wa Lat S| See ser | 4 alii acess ra. 2 
ane Seow | Howsier Drill Co. ee er ee. eee nr mel ~- ===! ] 
oF PW. BR. BOR ncn ccncnss| FOUMKUR, ae ~-- |---| 6 
mw. % | Dap. Gholer....... | Ried CNN O.. noctthimasdiuddicnin os 
“646 | Wim. M. Mitchell & Co. ..-| Richmond, Ind. .- .- r j------| 2 
‘ 27 | Edson & De Groot .___-_-- a dal ] 
‘<* 98 | Holnaus& McCollum........| Seymour, Ind. ......... 5 aoe ro 
ae few a ee enn | nee Piae. 2 
wien. '¢ "){ Reaper Ee ee ee ee MnnneNe ‘ie 
* 3s t Ches. Bamonal ......c«..-..| Brockville, 6 sijeaiiesipiiaiaiaiiea 4 l 

mae. 3 5 Ged. MORONS .n00c0e60% _.--; Furmland, S iste a 
is i TN Sin ec cenit whet Meir, © Aca cuiibemeinn i | 2 
atin: ‘i & ee ai _| Winchester +s siete clomampal 6 
“o. « Squire Packer_........-.--.| Richmond, oe iniiidieiidpiiaiaas l 
1873 | 

euly 22 | Bagvle & Bishon............| Mt. Bummll, Ine. ...2 0.0 = Piper 1 
ee 2 eee BF OM, 6c ck sence Kokomo, 6 sonia Diana’ l 
=. © _ roe eh ER Be. LUND ~-| 4 
Ao.)  ¢ - ee i oe ‘4 tiimme7n$p wa: 4 
e @ 4 £096 & DAVIE 20.20 ccnen go A a eee, ee 
a 2... 4. pee ene oe l 

Aug. 6 | Corry, W Sea Si Pear, l 

7 12 | tude Bros. Bi aati ‘sah eniia ih ee ae Indianapolis, Ind. ene an * 
Py TBR Mes MOON ce cc nen nne) MNMER, TER gnicnacdencndbnnnies l 
PO 2 Be IR. cic ccc owes A 3 Me | Mane are Sen Sv amENED ON ene l 
«22 1C. BH. Bearden .... Pe | REO ee Eker l 
tet he Sey a rane = OF a datenant divkanes anand abeeenebons ] 
1873. | 

oe tore )6|6f. ee. w......| Clncinnath, Cin ccicncecnndc sii l 
és ‘é 1D. Ss. ‘é - : sé ‘6 ree NEA l 
“6 |G. W. Duckwell Caner ‘4 gl OR ee Cree. eNOS: l 
PO TF INR BION in cictwiion sé gf Ora manne Me l 
‘“ 6% | Mose Duckwell alii ites e a ge ie o See 1 
ee TO OE RS MEY ONS 
oe 2 Cee Ge Be. «ce cou cummin Shelbyville, ON Saree ree pa Scena ] 
Fe EE ee ron nenncens) MES A ciscedk celecmsiinndaeat Ss 
“6% |) Davis & Hammond . Dayton, gg a AFORE Eas Rel l 
- St ie Bem eerer .....ca....| ata. “. PORE LBS Sao SR 1 
ath f o>, [nummy sé sie CORREO SN aoe 1 
Pe Ey Bs OER. pc cccwe bs 6. ae 1 
‘ 23 | John Appleton_-__- i oiecoans UN a l 
‘“ 26 | James Bowman -_. ; ..| Oxford, eh iis one ] 
ita de & Oy “a 6 cg REE Cane UR, ENS PS | 
gt ECE ag ce ae 6 hl ME AS ED ar an 4 
“6% | Thomas, L. & Co. » coeianiinitmns ta OG OP aaah cickiia si ctaisietapiads Ravih acacia 6 
me FB. ay SOM ee Eg AM ates Se) ee ] 
oe. Penn . fedicialinneieislibindacselaa ‘i “ e ts, eee ] 
ss 27 | ie & Davidson sce cain ingles I UI teks oe 


*Car grain driils. 
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Date 
1873. 
Aug. 2 
- w 
‘sé 9G 
sé ss 
‘« 30 
Sept. 2 
ss +. 
ts 5 
rr 

ss ts 
+s ss 
1873. 
Sept. 4 
“ & 
si y 
iw 6 
“7 
sé Ll5 
<. 2 
1872. 
Sept. 12 
“« 14 

. s 
“ 18 
a 
1873. 
Apr. 30 
Muy 4 
“« 30 
July 12 
~ 16 
oa“ 
" 
~ 
ss ts 
‘a sé 
“us 
1873. 
July 23 
ss ss 
ss sé 
“2 
“2 
ss sé 
1872. 
July 29 
i ts 
sé 4% 


To whom shipped. 


a 


T. W. Tigpinest :........... 
M. Applegate ----- si 
eS Oe On a, access 


Hearsly & Sales ....-.--- 
ee rd 
Loyd & Davidson -.-....-.-- 
D. Lilliard Ria oes : 
he ae ara 


Engle & Bishop._......-...! 


| Smith & Pearce .... 


319 


| Smith & Penn. 


a 


Le vd & Davidson 


ee ON Se er 
N. W. Jones oe ae 
Geo. Harrison ‘ 
Wm. Chamberlain... _--- — 
_- # Lip ypincott 
D. Lilliard “ 
Patrick Carmiec +hael eee 
Hauck, Spene er & Co. .— 
Carey, Withenberg & Hamp- 

ton. 


—— ee ee 


Wm. Grear__--_. ee at 
i aes 
KE. Coe . 
W. R. Lewiston_._. a 
NS TRE NE 
Houck, Spe neer & C a 
BOG BOOB. ccc cetions 


Variety Lron Works --- 
Burber Bros..........-- 
Hershley & Snyles. i 
M.S. Dennett 
W. A. Hamilton 
Ebal Teeters te elas 
Hershley X Saylor sin taisdiee wih iicimatiiansen 
Holmes & Jones... .-- 

i 
Wilcox & Co. 


r. bi Laycock 
CO. Jone 7 « 
G. “4 Shields. 


——— oe ee me ee ee 
es 


——— ——— 


320 R. Marks 
S. Wileoxon 


Cary, Witherberg & Co. ___- 

M. 8S. Dennett, care John 
Rogers. 

Cosel, Ws @ Bircdicanncen ae 

: 

Houck, Spencer & Co._..~-- 


Charles Hurst ois 
Lugurden & Harden ._-. - 


Gen eee 


—_—_—_-— 


Fry & Flint_..--- a) 


, No.of No.of 

To what point. reste | 5 hoe. 
ge Re OE ers) Se 3 
Claimant. Oh i i ] 
IR a wore cas 3 
Ko A Se eee | 2 12 
Pountaiatowm, 50G: siceccccilecwouk< l 
FeO s ARs teed tad ein oe 2 
a: ee arene pave liianaied l 
Puenslondl. TG. a 1 
Winchester, OO hae a 6 Pe ae 3 
eT Oe Re PRT, se ils 3 
Pittsfield, we  saaigesieentetinnsiienainiakeani As tesugeanemen 2 

| 

mebeee. Gi ui incite eit ae Peas l 
ee SS re See l 
| RE ee, oi ane 3 
Bont Zaey: ihe ec ce on 1 
Beotnmess,  ™ vcniiwaed sana Ss sinealil 6 
Pana, ae eR ae i eae 3 
Meir, i a l 
Muncie, ig yh a at ee 1 
Indianapolis, glee OTe eR CRIES l 
Clncineeth: Gio oS 2 
| Connersville, ind oe ae meen, Ee nee ] 
; “anemones Ee 
Brownsville, dieiiddea ts Mca . 
rT ‘6 re A ae l 
Indianapolis, ee 2 
‘ Rushville, se a Ee oe 
Hamilton, O....—- " Tis eines | 1 
Oxtord, ‘ > meetin Nintiasel: 2 
Falls City, I ee. Fe ] 
Maysville, Ky wom ine ee Os Le atene 4 
Frankiin, Ind. item ese Pye 1 
Tipton, OS gern cag ae a l 
Falls City, Neb....... = ae 1 
Sevmour, OS San . 3 
Connersville, ' ‘elias l 
Austin, ge OE Pe ie l 
New Castle, oe ee . ] 
Higgensport, | ree! l 
66 “See 1 
ns ss ee es | 
Commerevilee: IPGssncuccnnss l 
Muncie, ue" a l 
CRONE, Tissier | : 6 
bs 6 sae ‘ ai & 
é ep Ee ee 1 
EE 2 
ee ee ee 6 
Re es ee Ae See l 
Colfax, Penge alia 1 
Vienna, gi Oe Ona l 
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i 
/ | Yy 
Date. | To whom shipped | To what point prsed grey 
| | Heh 
| | 
1872. | | oe 
Ps 6 F CO0008 D008. ..nncennnicnccdncy GOO, Qisesanscdannncsbenan 1 
= © | eeoepe Geeter..........-..4.) GERM, oe baci aiuniaenida casted 4 
Pe EE Re an nnviun enndapel a6 y ane nihmimntinbitemaln "ll 
Ee © IG TD, TNE oss vite nl PUR, MRE ccticnnecnnies  scigetihalid 
add a Houck, Spencer & Co.......| Indianapolis, Ind.....-.-.-.}.----.}. 1 
‘© 22 | Thomas, Ludlow & R. .__-_-_-!| Springfield, * ae ep initi—ouuaie. we 
— 2S | enced ReGpete.......ccnnne | Muncie, | Seas Pepeareceeanes Sree Sona l 
at CRU Pee ee | Brownsville, ge re ELE ] 
‘6% | - Wm. Churchill. ............| Rushville, gh ee! Se: 
vet i ae fl llUh ft ae sl geen ee tmiom—_—a_ 2 
«“« <« | Smalle & Bierce_. 3 _| New Castle, a none 3 
.. * | Houck, Spencer & Co... int , ~~ sitions 
a ltt | Griffins, 4S smccewenne| oonwe| l 
Hien 4) eae | as pr ns Rae 7 
ee Fees Ge Acces meeceel CUNONOTE, © ncnecctemicoumen 5 
eee Be ae fe piensa ediliaibaes 2 
nh en. ge ene ae he l 
"@ | os NE, ik cnicicmet See ak, = Sinica Reidel l 
‘ 69 | Smith & Spencer. on sf gn es ae ea 2 
Aug. ao" Houck, Spencer & Co. vineuaizal eee, § * encniniinteoned | 
oO PRO, CE ncicncccccnme canal 5 paint inane l 
‘+ « | Bone & Double ... ........--| Shelbyville, a pees ee 
2 Si inidintcintonenenngt Sy Vecominnne tom samolananmn 2 
o21 Comes now the parties, and this examination is now pro- 


ceeded with this January 15th, 1882. 


Question. Have you prepared a statement of the number of drills 
that have been shipped by the defendants from the freight-forward- 
ing books in your office, as per agreement of the parties hereto at 
the date of the adjournment on the 29th day of December, 1881 ? 

Answer. I have, as far as I had the books; all the books called for 
in the subpcena were not there. 

Question. State the books that are missing, as near as you 

Answer. I think the statements by me commence late in 187], 
and this is the oldest book I had. The older ones have been re- 
turned to the company. I have the books from that time to the 
present, and my statement covers that entire period. 

Question. Are you the custodian of those books, as the agent of 
the railroad company ? 

Answer. I am. 

Question. Have you included in your statements the entries of 
receipt and shipment of all drills made by the railroad company for 
the Rude Bros.,as shown by and included in the said books, during 

the time above mentioned ? 
322 Answer. I have, to the best of my knowledge, errors ex- 
cepted. 

Question. Did you examine all the said books for the time men- 
tioned, with a view to making such statements, and are there any 
omissions, to your knowled- or belief? 


-_- 


7-4, 


mee 


—— 
EE spices 
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Answer. I examined all the books and every item in the books, 
and there are no omissions, to my knowledge. 

Question. Have there been any shipments of drills by the Rude 
Bros. during the time mentioned of which you have knowledge 
that are not included in said statement ? 

Answer. None, that I know of. 

Question. Were the items in the statement copied from the books, 
and are they correct ? 

Answer. They were copied from the books, and to the best of my 
knowledge and belief they are correct. 


Cross-examination by Mr. Stem, counsel for defendants : 


Question. Have you ever seen and examined the letters patent 
sued on in this case? 

Objected to by counsel for plaintiff- because the same is not a 
proper cross-examination and is not responsive — the examination-in- 
chief and is irrelevant and immaterial. 


Answer. I do not know what they are even. 

Question. Do you know the construction of the feeding devices 
and other operating parts of these various drills shipped by ‘the Rude 
Bros. ? 


323 Objected to by. counsel for plaintiff- for the reasons given 
to the previous questions. 


Answer. I believe I do. 
Question. Were they all alike, with the exception of the difference 
in the number of hoes? 


Objected to for the reasons above by counsel for the pl’ff-. 


Answer. No, sir: I think they have made three different kinds 
of feed that I know of. They may have made more. 

Question. Can you state whether any of these drills had the feed- 
ing cylinder cored out so as to have a bearing upon the driving shaft 


shorter than the cylinder? 
Objected to for the aforesaid reasons by counsel for the pl’ff-. 


Answer. I think the first drills they made were that way. I am 
not certain. Some of the others were supported at one end bya 
shaft and the other end upon a rosette; the last or other ones I 
don’t know how they were supported. 

Question. How many, if you know, of these drills were con- 
structed with the bearing of the cylinder on the shaft shorter than 
the cylinder itself? 

Objected to by the plaintiffs’ counsel for the reasons given to the 
other questions. 


Answer. I don’t know; I can’t state any number, for those 
324 that had the rosette the bearing on the shaft was shorter 
than the cylinder. 
Question. How large a proportion of these drills, if you know, 
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were constructed with the bearing of the cylinder in the shaft 
shorter than the cylinder itself? 


Objected to by counsel for the plaintiff- for the reasons given to 
other questions. 


Answer. It was a very small proportion of the eight-hoed drills. 
Of the five hoed I can’t say anything. 

Question. Were any of these drills constructed with an oblique 
discharge ; if so, how many and what proportion ? 


Objected to by pl’ff-’ counsel for the reasons stated to the other 
questions. 


Answer. I cannot state, for I don’t know. 
Question. How many, if you know, were constructed with a re- 
movable shaft ? 


Objected to by plaintiff- for reasons above given. 


Answer. I don’t know. 
Question. State whether any of these drills were shipped back to 
the Rude Bros. 


Objected — by plaintiff- for reasons above given. 
° > 


Answer. Yes; there was. 
Question. Can you state how many ? 


Objected to for reasons given above by plaintiffs’ counsel. 


Answer. I cannot. 
325 Question. Will any of the freight books in your possession 
show the number of drills shipped back to the Rude Bros.? 


Objected to by plaintiffs’ counsel, and it is here agreed by coun- 
sel for plaintiff- and defendant- that the same objection shall be made 
to al] questions unless otherwise indicated. 


Answer. The freight-receiving books will show all the drills they 
have received during the dates of those books, and I think I have 
all the books between the dates given, from 1872 to the present time. | 

Question. Were these drills that were shipped back the same that 
had been shipped away by the Rude Bros. ? 

Answer. They were their manufacture and were the same kind — 
driils shipped away, and I know some of them were the same. 

Re-examination : 

Q. Did you examine all the drills that have been shipped, as 
showu by your statement, for the purpose of examining the cylin- 
ders on the driving shaft, and do you now remember the kind of 
bearings that were used on those drills ? 

Ans. I did not. 

Q. Have you paid particular attention to the bearings and feed- 
ing devices on the drills manufactured by the Rude Bros. during 
the time mentioned ? 
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Ans. I don’t know that I have paid particular attention all 
326 thetime. I have examined their feeds a great many times, 
though, and studied them. ; 
Question. Will you examine the freight-receiving books and as- 
certain from them and make to the examiner under oath, a state- 
ment of the number of these drills shipped back and that character, 
with the dates as shown by the books? 
Answer. I will. 


It is here agreed by the counsel hereto that the witness may pre- 
pare the statement above called for and submit it to the examiner 
when completed and attach it-as part of this deposition when duly 
verified by the witness, the examination to be continued until 
January 27th, 1882. 


J. M. Westrcorr vs. Rupe Bros. et al. 
Liperty, March 14th, 1882. 


Comes now again the parties, by their counsel, and the taking of 
this evidence is by agreement continued and all irregularities in 
adjournment, etc., is waived. 


Henry C. Ham, witness, says: 


Question. State whether or not you have prepared the statement 

from the books of the railroad company asked for in the last ques- 
tion. 
327 Answer. No; I have not. 
Question. Why not” 

Answer. Because I did nut have all the books mentioned. 

Question. Why did you not have the books, and where are thev ? 

Answer. I suppose the books were sent to the general freight 
office—they are not about this office—and I so reported to Mr. Evans, 
the examiner. 

Question. Please state, from your own knowledge, as near as you 
can, how many of these drills shipped from here by these defend- 
ants were returned to them through this freight office. 


Objected to as not being proper cross-examination, and as irrele- 
vant and immaterial. 


Answer. I was not here at all the time that these drills were 
shipped away from here. Since | have been here I would think there 
was between two and three hundred; I am pretty sure over two 
hundred; there might be three hundred. 

Question. When did you take charge of this office‘ 

Answer. In September, 1873. 

Question. Then, to the best of your knowledge, between two and 
three hundred drills have been returned to the “defendants through 
this freight office since 1873? 

Objected to for reasons above stated. 


328 Answer. Yes, sir. 
20—187 
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Re-examined by Mr. Fox: 


Question. Can you give the dates and numbers of the drills said 
to be returned ? 

Answer. I can’t give them from memory. 

Question. In giving the numbers you have, do you speak from 
memory or from books? 

Answer. From memory. 

Question. How do you know they were the same drills shipped 
away ? 

Answer. I knew the drills, and in most cases I knew when 
shipped and who shipped to, and I knew they were returned from 
the same parties. 

Question. Do you mean to say you can identify each drill? 

Answer. No. | 

Question. Have you an independent recollection, aside from your 
shipping books, of the parties to whom tie Rude Bros. have shipped 
drills prior to 1876? 

Answer. I have, of some of them. 

Question. Have you an independent recollection of the drills re- 
turned, independent of the books? If so, state the names of persons 
and number of drills returned prior to 1876. 

Answer. I can’t tell whether it was prior to 1876. I recollect of 
drills returned and who returned them; some returned from Terre 

Haute. I don’t know how many—2 or 3 8-hoed and several 
329 5-hoed—and I don’t know whether Wring returned them or 

not, or his assignee. I remember W. E. Hampton returned 
some 20 odd when he failed; the balance are small and I can’t re- 
member names. I think Miller, near Muncie, sent back several. I 
don’t remember any other drills just at present,and I don’t remem- 
ber the persons or parties. I remember other drills coming back, 
but don’t remember times or parties. 

H. C. HAM. 


STATE OF INDIANA, Union County: 
JoHN M. Westcorr ef al. vs. Squire B. Rupe ef al. 


I, Thomas D. Evans, special examiner in this case and notary 
public in and for Union county, Indiana, hereby certify that the 
above-named witness, Henry C. Ham, was by me first duly sworn 
according to law to testify to the truth, the whole truth, and nothing 
but the truth relating to said cause; that said evidence was reduced 

to writing by said deponent in part, and the remainder by 
330 me,in my presence and under my direction; that the said 

plaintiffs and the said defendants were present by their at- 
torneys, H. C. Fox for plaintiff, and Messrs. Stem & Peck for de- 
fendants ; that said deposition was taken at the office of the agent 
of the C., H. & I. R. R., at Liberty, Indiana, on the days and dates 
therein specified, between the hours of 10 a. m. and 4 p. m., and 
that all continuances, changes, and irregularities in adjournment 
and taking of said depositions was agreed to by said parties. 
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In witness whereof I have hereunto set my hand and seal this 
14th day of March, 1882. 
[SEAL. ] THOMAS D. EVANS, 


Special Examiner & Notary Public. 


33 In the Cireuit Court of the United States for the District of 
Indiana. November Term, 1881. In Recess. 


JoHn W. Westcott ef al. ) 
vs. »Chancery No. 4514. 
SeuIRE Rupr et al. 
Marcu 29, 1882. 


Come now the complainants, by Henry O. Fox, solicitor, and, 
upou motion, it is ordered that George Needham, of the city of 
Richmond, Indiana, be, and he is hereby, appointed special exam- 
iner in chancery in this cause, and is empowered to cause to come 
before him at his office, in the city of Richmond, county of Wayne, 
State of Indiana, upon proper notice given to the defendants, the 
witnesses of the defendants, and to take their depositions in writing 
and return the same, duly certified, into this court, addressed to the 
clerk thereof, at Indianapolis. 


UnitTep States or America, District of Indiana: 


I, Noble C. Butler, clerk of the circuit court of the United States 
within and for said district, do hereby certify that the above and 
foregoing is a full and true copy of an order this day made and en- 
tered in said court. 

Witness my hand and the seal of said court at Indian- 
332 ~=apolis, in said district, this 29th day of March, 1882. 


[sEAL.] NOBLE C. BUTLER, Clerk. 


Evidence to be Read before the Special Master, Commissioner in Chan- 
cery. 


Circuit Court of the United States for the District of Indiana. In 
Equity. 


No. 4314. 


Joun M. Westcott and CHAaRLEs W. West \ 
VS, 
SeutrE B. Rupe, GeorGce W. Rupe, and Jonn R. Rupe. | 


Before the master. 


The defendants will-take notice that the complainants will exam- 
ine witnesses in this cause, under the 67th rule in equity, as amended, 
before George Needham, special examiner, at the law office of Henry 
C. Fox, in the city of Richmond, in the county of Wayne, in the 
State of Indiana, on Wednesday, the 5th day of April, 1882, begin- 
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ning said examination at 10 o’clock a. m. of said day, and continu- 
ing from day to day until completed. 
WOOD & BOYD, 
Solicitors for Compl’ts. 
Received copy March 31, 1882. 
STEM & PECK, 
Sol. for D’f’ts. 


333 STaTEOF INDIANA, |... 
County of Wayne, { ~ ° 


In the United States Circuit Court, District of Indiana. 


To George Rude, Esq.: 

You are hereby commanded to personally be and appear before 
me, the undersigned, a special examiner, duly appointed by the cir- 
cuit court of the United States, district of Indiana, held at the city 
of Indianapolis, at my law office, No. 510 Main street, in the city of 
Richmond, Wayne county, Indiana, on Wednesday, the 5th day of 
April, 1882, at 10 o’clock a. m., then and there to testify on behalf of 
the plaintiffs in a certain suit now pending in said court, wherein 
John M. Westcott et al. are plaintiffs and Squire L. Rude e¢ al. are 
defendants; and herein fail you at your peril. 

Witness my hand and notarial seal this 1st day of April, 1882. 

[ SEAL. ] GEORGE 8S. NEEDHAM, 
U. S. Special Examiner, U. 8. Cir. C’t, Dist. Ind. 


Endorsed : Served by reading the within subpoena on George B. 
Rude April 4th, 1882. J. L. Grove, sheriff. 


334 Circuit Court United States. 


JoHN M. Westcorr ef al. ) 
VS. »Chancery No. 4314. 
SQUIRE Rupk et al. 


Examination and deposition of George W. Rude, a witness produced 
and sworn before me, George S. Needham, a special examiner in 
chancery, duly appointed by the United States circuit court, dis- 
trict of Indiana, on the 29th day of March, 1882, to take the deposi- 
tion- in writing of witnesses in a certain cause now pending in said 
court and numbered 4314, entitled John M. Westcott e¢ al. vs. Squire 
L. Rude et al., on behalf of the complainants. 


This deposition is taken pursuant to the order of the said United 
States circuit court annexed hereto, and was begun, held, and con- 
tinued pursuant to the annexed notice, also attached herewith. 


The said witness Grorce W. Rupr, of lawful age, being by me 
first duly sworn, on his oath deposes as follows: 
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Examined by Henry C. Fox, Esq., attorney for complainant-: 


Ques. 1. State your name, age, occupation, and residence. 

Answer. George W. Rude; age, 38; manufacturer; Liberty, In- 
diana. 

Ques. 2. Are you one of the defendants in the above-entitled 

cause ? 
335 Ans. Yes, sir. : 
Ques. 3. You say you are a manufacturer; what are you 
engaged in manufacturing ? 

Ans. Cultivators, grain drills, hay rakes, corn drills, and other 
agricultural implements. 

Ques. 4. How long have you been engaged in the manufacture of 
grain drills? 

Ans. About eleven years. It was 1870 when I first commenced— 
about 12 years. 

Ques. 5. Have you been engaged continuously in the manufacture 
of such drills since the year 1370 up to the present time, and are 
you still so engaged ? 

Ans. From the year 1870 up to the year 1876 we were engaged 
continuously in the manufacture of such drills. In the years ’76 & 
‘77 we did not order any irons, but fetched in the drills scattered 
over the country, and they were painted over and fixed up, and also 
the other drills scattered around the establishment. Wecommeneed 
about the Ist of April, 1878, to build drills. About the 7th July 
they were burnt up. No drills had been gotten out. On the first 
of September we got out a few,-1 don’t know how many, of the 5-hoed 
drills and a couple of the 8-hoed drills as samples, the first we ever 
made of the new kind. From that time on we have been steadily 

manufacturing drills. | 
336 Ques. 6. Are you familiar with the claims in the patents 
number 30685, dated November 20th, 1860, for improvements 
in seed drills, and No. 31819, dated March 26, 1861, issued to one 
Hiram Moore by the Patent Office of the United States? 

Ans. | am. 

Ques. 7. When did you first become familiar with such claims? 

Ans. It was about the year 1880. I never paid any attention to. 
them until that time. I knew there was such a patent out, but I 
did not pay any attention to that branch. 

Ques. 8. When did you first learn that such patents were in ex- 
istence ? 

Ans. In the spring of 1876, I believe. I would not be positive. 

Ques. 9. Did you make out a sworn statement of the number of 
infringing drills in the above-entitled cause since the injunction was 
granted by the court hearing said cause; if so, where is it? 


(Objected to.) Question objected to as incompetent for the reason 
that all statements made by the defendants of the character referred 
to in the question were made for the purpose of and were a part of 
negotiations for a compromise of this suit and are not a proper sub- 
ject of examination now. 
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337 Ans. Well, there was a statement made out. I was called 
on for it. I believe it was sworn to, but I-would not be posi- 

tive. I don’t know where it is. 

Ques. 10. Did it state the number of infringing drills correctly ? 

Ans. I don’t know. 

Ques. 11. Did you assist in making it out? 

All questions referring to such statements objected to for the rea- 
sons above given. 

Ans. I did, but not a great deal. | 
Ques. 12. Did you see it and look over it for the purpose of ascer- 
taining the aggregate number of drills stated therein’ 

Ans. I did. 


(Same objection.) | 
Ques. 13. Did you swear to it? If not, who did? 
Ans. I am not positive. : 


(Same objection.) 

Ques. 14. Do vou now remember the number of drills stated there- 
in?. If so, state the number. 

Ans. I don’t. 

Ques. 15. Give your best impression. 

Same objection as above. 


Ans. From fifteen to eighteen hundred—some place along there ; 
from fourteen to eighteen hundred. 

Ques. 16. Wasn’t it as many as two thousand ? 

Ans. No. 
338 Ques. 17. If the drills referred to in that statement were 
infringing drills, state fully wherein they infringed on the 

patents described in the complaint in this action. 

Ans. I don’t know. 

Ques. 18. Are you not familiar with the claims of those patents ? 


Witness desires to correct the answer to question 17, as follows: 
I don’t know whether all of them did or not—part of them did, I 
know. 

Ques. 19. Wherein did any of them infringe? 

Ans. Part of them infringed in the oblique discharge and part in 
the cored-out cylinder. I don’t think any of them infringed on the 
movable shaft. 

Ques. 20. If they were not all infringing drills why did you in- 
clude those which were not infringing in the statement? 

Ans. I con t know exactly what that statement was made out for. 

Ques. 21. When did you first manufacture infringing drills, as you 
“ie an them ? 

Ans. We put them on the market, I think, first'in 1872 

ae objected to as incompetent.) 


Ques. 22. Wherein did those you put on the market in 1872 in- 
fringe on te patents in question ? 


ee . 
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339 (Question objected to as requiring an answer involving an 

interpretation of a written instrument and requiring expert 
knowledge, witness not having shown himself qualified to answer 
the question.) 


Ans. I don’t believe that I could tell. 

Ques. 23. Then how do you kuow that they infringe? 

Ans. I don’t know if any of them infringed that year. I wouldn’t 
be positive. 

Ques. 24. Then what did you mean by saying that we first put 
infringing drills on the market in 1872? 

Ans. Because that was the first season we put that kind and style 
of a drill on the market, but I don’t know whether they had the 
features about them which made them infringe. 

Ques. 25. What was the style of a drill that you refer to as “that 
style of drill?” 

Ans. It was a five-hoed drill, force feed and woven cog. 


(It is here agreed by complainant- and defendants’ counsel that 
exhibit marked Plaintiffs’ Exhibit Seed Cup, marked A 1, and Plain- 
tiffs’ Exhibit Seed Cup B No. 1, now in evidence, shall be used and 
referred to in this examination as Exhibits A 1 & B 1.) 


Ques. 26. You may state what experience you have had in the 

manufacture of grain drills and in the examination of patents con- 
nected therewith. 

340 Ans. I don’t know as I have had a great deal. My brother 
attended to the drill business almost altogether—that is, the 

patent part—and getting up the feed, except that one I got up, I re- 

ferred to awhile ago. 

Ques. 27. Haven’t you been connected with the firm of Rude 
Bros. since they have been engaged in the manufacture of drills, 
and been about and taken part in the management of the business, 
and at all times been familiar with the machines and the different 
parts thereof that they were engaged in manufacturing? 

Ans. Part of the time I have and part of the time haven’t. I have 
been connected with them since they began to manufacture drills, and 
have taken part in the management of the business. I don’t know as 
I have at all times been familiar with the different machines that they 
have been manufacturing, as that was not always my part of the 
business. : 

Ques. 28. When were any seeding machines manufactured by your 
company that you were or are not familiar with? 

Ans. It would be in 1878 & 1879, 1880 & 1881, because I kept the 

books then and paid very little attention to the machines. I 
341 _—sihad all that I could attend to without looking after them. 
Ques. 29. Do you say that you do not know the character 
of the feeding devices used on machines manufactured by your com- 
pany during thuse years? 

Ans. I don’t for positive. I can give the most of it, but would 
not be positive about all. 

Ques. 30. Were you not engaged in the inspection and examina- 
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tion of the feeding devices used upon your machines and others 
during those years or any part thereof for the purpose of making 
improvements thereon and for the purpose of obtaining patents upon 
inventions connected therewith ? 

Ans. | don’t know as I was, only partly, because I did not make 
any inventions then on the feed, I don’t believe. 

Ques. 31. Did your firm ever manufacture any grain drills con- 
taining a feeding device like exhibit marked A 1? 

(Here Exhibit A 1 handed witness.) 


Ans. We have. 
Ques. 32. When did you first manufacture a drill containing a 
feeding device like Exhibit A 1? 
Ans. I think that there was a few of them manufactured first in 
1874. 
Ques. 33. Did you manufacture any drills previous to that time 
that contained a cored feed roll or an oblique discharge orifice in the 
feeding device? 
342 Ans. I think we did... 
Ques. 34.. When did you first manufacture drills containing 
either of these features ? 
Ans. We made four of them in 1870, but I don’t know of any of 
them being put on the market till some time afterward—maybe a 


couple of years afterward. 
Ques. 35. You say you made four in 1870; when did you man- 


ufacture the next ones 
Ans. I can’t be cr ae that till 1873; then the Variety Iron 


Works changed our patterns. 
Ques. 36. What kind of a drill did you manufacture in 1871? 
Ans. It was a slide drill. 
Ques. 37. Did you manufacture any force-feed drills in 1871 at 
all? | 
Ans. I won’t be positive about that; I might get the date wrong. 
If I had thought about it I might have got it correct. 
Ques. 38. Did the first drills. you manufactured containing a force 
feed have either a cored feed roll or an oblique discharge orifice ? 
Ans. I think it did, and am almost positive. 
Ques. 39. Did it have only one or contain both ? 
Ans. It had both—I think it did. It Las been so long ago. 
Ques. 40. How long did you continue to manufacture your first 
force-feed drills before your patterns were changed % ? 
343 Ans. He only manufactured four of them. 
Ques. 41. What kind of a feeding device did you use upon 


drills manufactured by you in 1871? 
Ans. Part of them, I would not be positive as to all of them, was 


slide feed. 

Ques. 42. What kind were the others ? 

Ans. I don’t know positive as there were any others, but I think 
the drill we manufactured in 1872 was gotten up in the fall of 1871 


and a few made. 
Ques. 43. Did the drill that you speak of as being gotten up in 
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the fall of 1871 contain the oblique discharge orifice and cored feed 
roll? 

Ans. I don’t know. 

Ques. 44. Did you never examine the feeding devices on those ma- 
chines to see how they were made? 

Ans. I think I have; am almost positive about that. 

Ques. 45. Then how is it you can’t tell whether they contained 
the features above described ? 

Ans. I am about positive that the mouth or discharge was made 
straight, and in making of the hole in the evlinder the pattern was 
made to core them out, and it was sent to, I think it was the Dayton 

Machine Company, to get the castings, and they claimed that 
044 they couldn’t core them out as the pattern was made, and 

they would have to core them out straight through same size, 
and I think the pattern was changed before any was made to amount 
to anything anyway. 

Ques. 46. What kind of drills did you make in 1872? Did you 
make any drills containing the oblique discharge and cored feed 
roll ? 

Ans. I answered that was before. I don’t think we did. I 
wouldn’t be positive. It was a force feed but a worn cog. 

Ques. 47. Who attended to the shipping of your drills in 1872? 

Ans. I did partly and my brother Squire did partly. 

Ques. 48. Do you remember of shipping any drills to Howke, 
Spencer & Co., of Indianapolis, in that year ? 

Ans. I don’t know as 1 do. We remember sending them some- 
thing because we never got paid for it. 

Ques. 49. What kind of drills, as to feeding devices, did you manu- 
facture in 1873? 

Ans. They were similar to the ones made in 1572, only we made 
new patterns of the seed cups. In changing the patterns of the 
seed cups they filled up the corners of the mouth and made it a 
little rounder. I don’t know whether it was enough to make it 

oblique or not. I know I kicked against it. They were 
345 making from the wood patterns and iron patterns at the same 
time. 

Ques. 50. Did the seed cups, after the patterns were changed, have 
oblique discharge orifice like that in Exbibit Al? 

Ans. No; it wasn’t so much ; not nearly. 

Ques. 51. Was it upon the same general principle? 

Ans. I don’t know as it was; it was just the corners filled up to 
make it pull out of the sand easy. 

Ques. 52. What kind of a hole was there through the feed roll, and 
how was it adjusted on the driving shaft? 

Ans. I think that there was a square hole clean through the same 
size, but I am not positive; it has been so long ago. 

Ques. 53. How long did you continue the manufacture of the drills 
containing the feeding device last above described ? 

Ans. The patterns were changed the next season; again, 1874, 
they were taken to the Variety Iron Works and the feed cups and 
feed cylinders. They made new patterns off of the last patterns of 

2i—1387 


162 SQUIRE B. RUDE ET AL., &¢., VS. 


the Dayton Machine Company. They carded them up, and they 
changed the cylinder pattern for to make it make its own core, and 
tapered out each way from the centre. The discharge orifice was 
rounded out a good deal more than it was before. 
346 Ques. 54. Was the discharge orifice similar to the one in 
Exhibit Al? 
Ans. It was; but not so much rounded out. 
Ques. 55. Did you make any drills in 1872-73 containing an 


oblique discharge orifice or cylinder cored with a bearing upon the 


shaft shorter than the cylinder? 

Ans. I can’t be positive about it—whether we did or didn’t. 

Ques. 56. Did the new seed cups made after the patterns were 
changed by the Variety Works have a cored cylinder upon the shaft 
shorter than the cylinder? 

Ans. Yes; they had. 

Ques. 57. Now fix,as near as you can, the date that you first made 
machines containing such feed cups and cylinders. 

Ans. We commenced about the tirst of May, 1874. 

Ques. 58. How many drills did you make containing this feeding 
device ? 

Ans. I couldn’t tell that. 

Ques. 59. Give us your best impression as to how many you made 
in 1874. 

Ans. From a hundred to one hundred and innate ies, 

Ques. 60. Did all the drills you made that year have such a feed- 
ing device? 
Ans. They had, I think; I wouldn’t be positive. 

347 Ques. 61. Were all the drills you manufactured in 1875 
5-hoed drills? 

Ans. I think they were—won’t be positive. 

Ques. 62. When did you first commence manufacturing 8-hoed 
drills? 

Ans. In 1874. I was mistaken in my last answer as to all drills 
being 5-hoed drills manufactured that year. We made a few 8-hoed 
drills. 

Ques. 63. What kind of a seed cup and cylinder did you use on 
your 8-hoed drill ? 

Ans. It was similar to the one sed on the 5-hoed drill. 

Ques. 64. How many 5-hoed drills did you manufacture during 
the year 1875? 

Ans. I have to guess at that—from a hundred to two hundred. 

Ques. 65. How many 8-hoed drills did you manufacture during 
that year? 

Ans. I think about a dozen. 

Ques. 66. Did they all contain feed cups and cylinders similar to 
those made in 1874? 

Ans. They did. 

Ques. 67. How many 5-hoed drills did you make in 1876? 

Ans. I did not manufacture any. 

Ques. 68. Did you ship or sell any in 1876? 

Ans. Yes. 
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Ques. 69. How many? 
Ans. I don’t know, but I don’t think many. 
348 Ques. 70. Did vou manufacture, ship, or sell any during 
| 2 ee 

Ans. We did not directly manufacture any. We gathered ina 
lot of old ones around the country aud in the shops and painted 
them up and fixed them over and shipped them away. 

Ques. 71. Did you manufacture any in 18787 

Ans. Yes. 

Ques 72. How many 5-hoed drills did you manufacture in that 
year? 

Ans. I think about a dozen or 15, and they gathered up about 15 
or 18 more from around the country, painted them and fixed them 
up and shipped them off. 

Ques. 73. Did they contain the same kind of feed cups and eyl- 
inders as the others you have mentioned ? 

Ans. Not the ones manufactured didn’t, but the ones gathered in 
did. We began making in that year seed cups like Exhibit B No. 
1. We made three of them that fall, I think. The 5-hoed drills 
manufactured that year had feed devices like exhibit marked A 1. 

Ques. 74. When did you commence manufacturing feeding de- 
vices like exhibit marked A 1? 

Ans. In 1875. 

Ques.75. When did your manufacturing establishment burn ? 
349 Ans. It was July 7th, 1878. 

Ques. 76. How soon did you begin manufacturing drills 
after your manufactury burned ? 

Ans. In about six weeks. 


The further examination of this witness is at this point discon- 
tinued on account of the witness living at a distance in the country, 
and the hour being late, and adjourned until to-morrow morning at 
ten o'clock—Thursday morning, April 6, 1882. 


Tuurspay MornineG, April 6th, 1882. 
Pursuant to the adjournment as above stated, I, on the 6th day of 
April, 1882, continued the taking of said deposition. In continua. 
tion of his said deposition the deponent further deposes as follows .- 


Ques. 77. How many 5-hoed drills did you manufacture in the 
year 1878, after your manufactury burned ? 

Ans. About a dozen or fifteen. 

Ques. 78. How many 5-hoed drills did you manufacture in the 


year 1879? 


Ans. About one hundred. 
Ques. 79. How many 8-hoed drills did you manufacture in the 


year 1879? 


Ans. I’ll have to guess at that; from 325 to 425, but I wouldn’t 
be positive. 

Ques. 80. How many of the drills manufactured during the year 
1879 had feeding devices like Exhibit A 1? 
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350 Ans. I think all of the 5-hoed drills. 
Ques. 81. How many of the drills manufactured during 
the year 1879 had feeding devices like Exhibit B 1? 
(Question objected to, Exhibit B 1 never having been before the 
court and not having been held to be an infringement of the letters 
patent sued on.) 


Ans. All of the 8-hoed drills. 

Ques. 82. Did you manufacture or sell any other seeding: ma- 
chines during the year 1879 that contained feeding devices different 
froin the two exhibits above named ? 

Ans. [ think not. 

Ques. 83. How many five-hoed drills did you manufacture during 
the year 1880? 

Ans. I’d say from two hundred to three hundred and twenty-five. 
It is all a guess. 

Ques. 84. How many eight-hoed drills did you manufacture dur- 
ing the year 1880? | 

Ans. I’ll have to make a guess at that; from seven hundred toa 
thousand. 

Ques. 85. Did you manufacture any three-hoed drills during the 
year 1880? If so, how many? 

Ans. Yes; that is a guess; I'll say about 25. I think they were 
all returned at least once. 

Ques. 86. How many of the drills manufactured that year had 

feeding devices like Exhibit A 1? 
ool Ans. lain’t positivethat there was any ofthem. Wechanged 
the patterns during that year to make the discharge orifice 
straight instead of round, but the hole through the cylinder re- 
mained unchanged. 

Ques. 87. Then the feeding devices upon the five-hoed drills man- 
ufactured by you during the year 1880 were like Exhibit A 1, with 
the exception of the change in the discharge orifice of which you 
have spoken ? 


(Objected to as leading.) 
Ans. Yes. 


Ques. 88. You say you changed the discharge orifice by making 
it straight in the year 1880? Give your best impression as to the 
exact time during the year when the change was made. 

Ans. I think it was some time in July—maybe the first of 
August. 

Ques. 89. Did you make any other cliange in the feeding device 
of the 5-hoed drills in that year, except that above mentioned ? 

Ans. Not as I know of; none made that I know of. 

Ques. 90. I wish you would describe particularly the change 
which you made in the discharge orifice ? | 

Ans. | have answered that I guess we just cut it straight across 

the bottom. 
352 Ques. 91. How many of the drills manufactured in that 
year had feeding devices like Exhibit B 1? 
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(Question objected to, as Exhibit B 1 has never been held by the 
court to be an infringement of the letters patent sued on.) 


Ans. All of the 8 hoed, I think. 
Ques. 92. What kind of feeding devices did you place in the 3- 
hoed drills? 
Ans. The same as was on the 5-hoed drills. 
Ques. 93. Did the feeding devices on the 3-hoed drills have round 
or oblique discharge orifices ? 
Ans. I think not. They had both. There were some of each 
kind. ‘There were some of each kind in the same drill. 
Ques. 94. Who made your castings for your feeding devices in the 
year 1880? 
Ans. I think they were made at Hamilton by Sohn & Reutesler. 
Ques. 95. Who made your castings for your feeding devices during 
the years 1878 & 1879? 
Ans. The same parties. 
Ques. 96. How many set of feeding-device castings did you have 
made in 1880 ? 
Ans. Wehad a good many more than was put up. I’dsay 
303 from a thousand to twelve hundred—that is, enough for 
a thousand to twelve hundred drills & enough for from two 
to three hundred 5-hoed drills. ‘These feeding devices were not all 
furnished complete—a good many of them were hauled back and 
made over, and there are several bbls. of them now in the shop. 
Ques. 97. From what point did you ship your drills during the 
year 1880, and how ? 
Ans. From Liberty, Indiana, by railroad. 
Ques. 98. Through the office of what railroad did you ship, and 
who was the agent that received the goods? 
Ans. C., H. & I. railroad office. The agent’s name was H. C. 
Ham. 
Ques. 99. How many 5-hoed drills did you make prior to 23rd day 
of May, A. D. 1881? 
Ans. I suppose a hundred ; that is guess-work. 
Ques. 100. How many 8- hoes | drills did you make during the time 
embraced in the last question ? 
Ans. I suppose about two hundred. 
Ques. 101. Did these 5-hoed drills have feeding devices like those 
on the drills manufactured by you during the year 1880? 
Ans. They had not; no. 
Ques. 102. Wherein did they differ? 
do4 Ans. In the hole in the cylinder. It was a square hole, to 
fit the shaft, cored the same size clear through. I’m not cer- 
tain that they were all that way. I might have worked in some of 
the irons like those in 1880. 
Ques. 103. How many of the 8-hoed drills manufactured in 1880 
had feeding devices like Exhibit B No. 1? 
Ans. That would be a guess. I'll say from 40 to 75. 
Ques. 104. Did you have any drills on hand on the 23rd day of 
May, 1881, containing feeding devices like Exhibit B No. 1? 
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Ans. We had; yes. 

Ques. 105. Did you ship any drills after that date containing such 
feeding devices ? 

Ans. We didn’t that I know of; I’m almost positive. 

Ques. 106. Did you not ship a car-load of drills containing such 
feeding devices to C. H. Geddings, Danville, Illinois, after the 23rd 
day of May, 1881? 

Ans. Not as I know of. 

Ques. 107. Did the drills manufactured by you in 1881, of which 
you have spoken, have a feed cylinder, with separate bearings in 

the case and a single shaft bearing in the cylinder? 
OOO Ans. My views of it is that I don’t think they did. 
Ques. 108. Has not Exhibit B No. 1 a single shaft bearing 
in the cylinder? 

Ans. I don’t think it has. It is my view on it that the bearing 
is in the hub. 

Ques. 109. Does it have a feed cylinder with separate bearings in 
the case? 

(Objected to as incompetent, calling for expert knowledge.) 


Ans. My view of it is that one bearing is in the case and the other 
one is in the rosette. 
Ques. 110. Has it an oblique discharge orifice? ° 


(Objected to as incompetent, calling for expert knowledge.) 


Ans. I think it has. 

Ques. 111. Do you pretend to possess a sufficient knowledge, as an 
expert of the science of mechanics, to be able to tell whether Ex- 
hibit B No. 1 has a feed cylinder with separate bearings in the case 
and a single shaft bearing in the cylinder? 

Ans. No: I don’t think I do. | 

Ques. 112. Have you sufficient knowledge as an expert to tell 
when a grain drill has in its feeding mechanism a passage arranged 
between the bottom of the hopper and the feed roll in connection 

with an oblique discharge ? 
356 Ans. No; I don’t think I have. 

Ques. 118. Did you'sell any drills in 1880 that were sent 
out without being shipped through the railroad office of which you 
have spoken ? 

Ans. Yes. 

Ques. 114. How many, to the best of your knowledge ? 

Ans. About half a dozen, sold in the neighborhood. 

Ques. 115. How was it in 1878 & 1879? 

Ans. I don’t think there were any. There might have been 3 
or 4. 

Ques. 116. How many did you thus sell in 1874, 1875, & 1876? 

Ans. I can’t recollect of any. I have an idea that there were 
some. I think a half dozen, probably. 

Ques. 117. Since you have had your factory burned, has your 
firm kept any books in which entries were made showing the num- 
ber of drills manufactured or shipped ? 
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Ans. They haven’t any but an invoice letter book containing a 
copy of the invoices taken, and that don’t contain all of them. 

Ques. 118. Don’t you keep an account on your books of the num- 
ber of drills which you ship and to whom you ship them ? 

Ans. Only on-the letter book above described. 
307 Ques. 119. How many different places have you had cast- 
ings made since you lave been in the business, and by whom? 

Ans. I believe the Davton Machine Company, Variety Iron Works, 
and Sohn & Reutester—the last two at Hamilton, Ohio. 

Ques. 120. When did you send out the last machines which had 
feeding devices on like Exhibit B No. 1? 

Ans. [ don’t know. 

Ques. 121. State your best impression. 

Ans. There might have some gone out on up to the time of the 
injunction. There were a lot in there I know. 

Ques. 122. Were the shipments of drills, stated in the deposition 
of H. C. Ham as being made through the C., H. & I. railroad office, 
Liberty, Indiana, made by your firm? 

Ans. Yes. 


Cross-examination : 


Ques. 123. Did your firm manufacture any 8-hoed drills prior to 
1875? 

Ans. I think not. 

Ques. 124. By whom were the 8-hoed drills reported by Mr. Ham 
to have been shipped by you prior to 1875 manufactured ? 

Ans. I think a part of them were Buckeye drills and a 
3598 Gump drill made by the Dayton Machine Company, and I 
believe that there was a couple of them were McSherry drills, 

of Dayton, Ohio; Hoosier drill, of Milton, Indiana. That is all. 

Ques. 125. When did you stop manufacturing drills like Exhibit 
B1? 

Ans. I believe about the first of October, 1880. 

Ques. 126. Did you have any of these drills on hand the follow- 
ing year? 

Ans. Yes. 

Ques. 127. What was done with them ? 

Ans. A part of them was sold, and part of them the feeding device 
was taken off and barrelled up and a different device put on them, 
and a part of then is still in the shop yet. 

Ques. 128. You say, in answer to question 49, that for the drills 
made in 1873 the patterns were a little rounded up at the discharge 
orifice; by whose orders was this done? 


(Objected to as immaterial.) 


Ans. They didn’t have any orders at all, as I know of. I’m pos- 
itive almost that they didn’t have any orders. 
Ques. 129. Why was it done and by whom ? 


(Objected to as immaterial.) 
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Ans. I suppose the reason it was done was to make it so 
309 that a poorer class of molders could mold the cups and make 
them perfect—the parties that made the patterns. I suppose 
the Dayton Machine Company did it. I never knew exactly who 
did it. 
Ques. 1380. Did it work as well on the drill as with the old straight 
discharge orifice? 


(Objected to as being immaterial.) 


Ans. I don’t know as it made any difference, but the cog on that 
feed I thought called for a straight mouth. 

Ques. 131. What kind of a cog was it? 

Ans. It was a woven or zigzag cog. 

Ques. 132. State whether, so far as you observed the machine, it 
operated better with the zigzag cog and straight discharge orifice or 
oblique discharge orifice. 


(Objected to as being immaterial and not being proper cross-ex- 
amination, not being responsive to the examination-in-chief.) 


Ans. I could never see any difference. 

Ques. 133. In answer to question 53 you say that in 1874 the pat- 
terns were taken to the Variety Iron Works and they made new 
patterns and made tlie hole of the cylinder taper out each way from 

the center and rounded up the discharge orifice a little more. 
360 Was this change made by your orders and why was it made? 


(Objected to as being immaterial.) 


Ans. No, it was not made by our orders; in casting the cylin- 
ders to make their own core of green sand and to save them from 
making a dry sand core. 

Ques. 134. Who got up the patterns for Exhibit A 1? 


(Objected to as being immaterial.) 
Ans. John R. Rude, I believe. 


Ques. 135. What do you mean when you say, in answer to question 
70, we gathered in the old drills around the country and fixed them 

up and sent them out again ? 

Ans. We did a commission business then and had drills at dif- 
ferent points to be sold on commission which were not sold and no 
prospect of being sold, and we called them back home and fixed 
them up and painted them and sent them out again. 

Ques. 136. When was this suit begun against you, as near as you 
can recollect ? : 


(Objected to as not being the best evidence.) 


Ans. In the spring of 1876. 
GEO. W. RUDE. 
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361 Srate or INDIANA, ae 
County of Wayne, { ~’ 


I, George 8S. Needham, a special examiner in chancery, in this 
cause duly appointed, do hereby certify that the deponent, George 
W. Rude, whose place of residence is Liberty, Indiana, was first duly 
sworn by me to testify the whole truth of his knowledge touching 
the matter in controversy; that | propounded the interrogatories 
and wrote and inserted the answers thereto, respectively; that the 
separate answers were carefully read over to said deponent, and all, 
interlineations and corrections were made before the signing thereof; 
that the examination was reduced to writing by me, and I am neither 
a party, an agent, or attorney for either party to said suit, nor am [ 
in anywise interested in the event of said suit. The said deposition 


was sworn to and subscribed in my presence by the said deponent, 


at Richmond, Wayne county, Indiana, on the 6th day of April, 1882. 
The said deposition was taken at the place and for the purpose 
named in the caption thereof; that the complainants appeared by 
Henry.C. Fox, Esq., their attorney, and the defendants by 
, their attorney; and also appeared one of the de- 
fendants in person, being the deponent herein; that said 
deposition was begun on the 5th day of April, 1882, between the 
hours of 10 a. m. and 6 p. m., and continued one day by adjourn- 
ment—one day as set forth in the foregoing deposition. 
In witness whereof J] have hereunto set my hand and notarial seal 
this 6th day of April, 1882. 
[SEAL. | GEO. 8. NEEDHAM, 
Notary Public & Special Examiner. 
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363 Circuit Court of the United States, District of Indiana. 


JoHn M. Wesrcorr et al., Complainants, 
Us. 
SeurrRE B. Rupe et al., Defendants. 


Deposition of P. P. Mast, of Springfield, Ohio, a witness produced 
and sworn. before me, a notary public, at said city of Springfield, 
in Clarke county, State of Ohiv, on the third day of July, 1883, 
taken on behalf of the defendants in the above-entitled action. 


This deposition is taken by agreement of said parties (notice 
thereof being waived before me) and is to be read in evidence on the 
hearing of the reference of said cause before Hon. William P. Fish- 
back, master in chancery of the said circuit court of the United 
States for the district of Indiana. 

Present at the taking of said deposition: Arthur Stem, Esq., of 
def’ts’ counsel, and Henry C. Fox, Esq., of counsel for complainants. 


The said P. P. Master, being duly sworn to testify the truth, the 
whole truth, and nothing but the truth relating to said cause, de- 
poses as follows: 
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Question 1. State your name, age, residence, and occupation. 
Answer. P. P. Mast; age, 58 years; residence, Springfield, Ohio; 
and occupation, manufacturer of agricultural implements. 
364 Q. 2. State whether or not John M. Westcott ever claimed 
that you or your firm were infringing letters patent No. —, 
granted Hiram Moore; and, if so, whether you ever had any settle- 
ment with him. 


Objection.—(Objected to by complainants’ counsel as leading and 
irrelevant.) 


Ans. He did claim that we infringed and I made settlement with 
him. : 

Q. 3. Please state when that settlement was made as near as you ° 
can under the circumstances. 


Obj.—(Objected to for the reason that it is irrelevant to the issues 
in the cause.) 


Ans. I do not recollect the exact year, but think it was in 1876; 
it may have been earlier or later. He claimed that we infringed 
his patent and was threatening suit. We claim- that he infringed 
some of our patents ; but he claimed that we were using his longer 
than he was using ours; so we effected a settlement, paying part 
money, balance in exchange of privileges of use. 

Q. 4. About how much money was paid in settlement ? 

Ans. I can’t tell exactly ; it was paid at different times. I think 
between two and three thousand dollars. : 

Q. 5. Was or was not the gross amount of this money settlement 
arranged at the time of the exchange of privileges ? 


Obj.—(Objected to for reasons above stated.) 


Ans. It was not definitely settled, as it depended on circumstances 
somewhat. 
Q. 6..Did or did it not represent the additional time that 
365 Westcott claimed that you had been using the Moore patents 
over the time that you claimed he had been using your pat- 
ents? 


Obj.—(Objected to as leading, irrelevant, and not as of contradic- 
tion of any testimony given by complainants.) 


Ans. He claimed that he ought to have some difference, and that 
was one of the reasons, but we made no estimate as to the definite 
time or number of machines that were made under one patent more 
than the other. 

It was a settlement of the whole matter without regard to the 
definite time either had been using the other’s patent, and no esti- 
mate was made of the number of machines. 

P. P. MASI. 


JOHN M. WESTVCOTY ET AL., &¢. 171 


STATE OF OHIO, \ os: 
County of Clarke, 


I, Frank C. Goode, a notary public within and for the said county, 
hereby certify that the above P. P. Mast was by me first duly sworn, 
according to law, to testify the truth, the whole truth, and nothing 
but the truth relating to.said cause; that his deposition was reduced 
to writing by me in presence of said witness and was subscribed 
by said witness in my presence; that the complainants, John M. 
Westcott and others, attended the taking of said deposition, by Henry 
C. Fox, their counsel ; that the said deposition was taken by agree- 
ment of the counsel for the respective parties, and notice thereof was 
waived by complainants, and that said deposition was taken 
366 at the office of P. P. Mast & Co., in the city of Springfield, 
county of Clarke, State of Ohio, between the hours of ten 
o’clock a. m. and 12 o’clock noon of Tuesday, July 3d, 1883. 
In testimony whereof I have hereunto set my hand and notarial 
seal this 3rd day of July, 1885. 
[SEAL. | FRANK C. GOODE, 
Notary Publie, Clarke Co., Ohio. 


367 Circuit Court of the United States for the District of Indiana. 
In Equity. 


JoHn M. Wesrcorrt ef al. vs. Sgutre B. Rupe e¢ al. 


The complainants will take notice that the defendants will exam- 
ine witnesses in the above-named cause, under the 67th rule in 
equity, as amended, before Thomas D. Evans, notary public and 
acting special examiner, at Liberty, Indiana, at the office of said 
Evans, on Friday, the 29th day of June, 1883, beginniug said ex- 
amination at 10 o’clock a. m. of said day and continuing from day 


to day until completed. 
| STEM anp PECK, 
Solicitors for Def’ts. 
HENRY C. FOX, 
Solicitor for Compl'ts. 


United States Circuit Court, District of Indiana. In Equity. 


Joun M. Wesrcorr et al. ) 
vs. 4314. 
SeurRE B. Rupe et al. ( 


Depositions taken on the account before the master, Wm. P. Fishback. 


368 Testimony taken before me in accordance with the foregoing 
notice—Thomas D. Evans, a notary public and acting spe- 
cial examiner—by consent of parties. 


The witness, Squire B. Rupe, being produced by defendants and 
being first duly sworn, deposes and says, in answer to interrogatories 
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propounded by ArtuurR Srey, att’y for defendants, and H. C. Fox, 
att’y for complainant-, both being present throughout the examina- 
tion : 

Q. 1. State your name, residence, and occupation. 

Squire B. Rude; Liberty, Ind.; occupation, manufacturer. 

Q. 2. Are you the same 8. B. Rude who formerly testified in this 
cause and one of the defendants ? 

I am. 

Q. 3. Please state whether any change was made in the construc- 
tion of the grain drills made by the defendants in 1880 or 1881; if 
so, what. 

Objected to by plantiffs’ counsel because this witness has once 
been examined in regard thereto. 

Answer. We have—yes ; one change was the cutting of the mouth 
of the feed cup square instead of oblique. Another change was 
the making of the square hole through the cylinder of the same 
size for its entire length. This change was made before the other 
change. | 

Question. Can you produce a feed cup and roll showing these two 
changes ? 

Answer. I can and will. 

Question. State whether or not after this change was made there 
was any difference in the operation or working qualities of the 
drill. 

369 (Objected to by plaintiff- because immaterial and unimpor- 
tant and not in answer to any examination made by the com- 
plainants.) 

Ans. No perceivable difference. 

Ques. 6. Did your customers make any complaint of the change ? 

(Objected to because immaterial, unimportant ; that complainants 


by the customers could make no difference as to the liability of the 
defendants under the decree, and because of hearsay.) 

Ans. None. 

Ques. 7. Did any of them express any preference for either con- 
struction ; if so, for which ? 

(Objected to because irrelevant and unimportant and calling for 


conclusions and upon a matter which the complainants have not 
the power to contradict, and because asking for hearsay testimony.) 


Ans. They did, & the latter after the change was made. 


(Answer objected to because if permitted to answer the question 
he should state what was said by their customers and who said it, 
and because for hearsay testimony.) 


Question. Can you name any customer who expressed this prefer- 
ence for the altered machine and state in substance what was said ? 


(Objected to as irrelevant and for the statements of a customer 
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could in nowise effect the liability of the defendants under the 
decree.) 


370 Answer. H. Reinstedlee, of St. Louis, Mo., preferred the lat- 

ter for the following reason: The latter, having bearings at 
either end of the cylinder, prevented the same, by the pressure of the 
grain, from raising and falling from a direct line with the feed shaft, 
and that the cutting of the mouth or outlet of the feed cup square 
prevented the grain from building up, as in the old or oblique form 
of outlet; that in stopping the machine while at work there was an 
accumulation of grain at the mouth of the oblique cup that pre- 
vented sudden stoppage or flow of grain, as in the latter. 


(Answer objected to because not in answer to the question asked 
and because it is mere hearsay.) 

Question. Mr. H. C. Hane has testified in this case as to the num- 
ber of drills shipped by the defendants by the railroad from Liberty 
prior to July, 1881. State whether or not any of those drills were 
returned to the defendants without being sold; and, if so, how 
many. 

(Objeeted to because irrelevant and unimportant as to whether 
any of said drills were sold or not.) 


Answer. There have been some returned; it would be impossible 
to get at the exact number, but | would suppose somewhere near 
one-fifth. 

Question. Have you any means of ascertaining the exact number 
of drills returned ? 

Ans. We have not. 

Question. Can you now produce the seed cup showing the changes 
referred to in answer No. 3? 

Answer. I can, and here produce it. 


(The same is offered in evidence and marked “ defendants’ 
371 improved seeding device.”) 


Question. State as nearly as you can when the changes referred 
to were made. 

Answer. I think in 1880, in April, is my recollection. 

Question. Did the grain drill cost any more to manufacture after 
these changes were made than before ? 


(Objected to as being wholly irrelevant and unimportant.) 


Answer. I think not. 

Question. Are you or are you not confident that there were as 
many as one-fifth of the drills shipped by the defendants between 
1870 and 188], returned ? | 


(Objected to as leading, unimportant and irrelevant, and not the 
proper mode of proving the fact sought to be proved.) 


Answer. I am not confident as to the number, but knew we hada 
great many machines returned from different causes; repainted, re- 
fitted, and again shipped out. 
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(Objected as being broader than the question.) 


Cross-examined by Mr. Fox, counsel for complainants : 


Question 1. Whois H. Reinstedler, of St. Louis, Mo., of whom 
you have spoken ” 

Ans. He is an implement dealer to whom we have sold goods for 
the last five or six years. 

Question 2. Does he live in the city of St. Louis, Mo., and is he 
the man whose deposition has been taken and is now on file in this 
case ? 

Ans. I believe he resides in the city of St. Louis and know 
372 ~=his place of business to be in the city of St. Louis. I know 
nothing about his deposition. 

Question 3. Did you not send your attorneys to St. Louis to attend 
the taking of his deposition upon a notice served upon you by the 
complainants in this case, and did not your said attorneys inform 
you such a disposition had been taken ? 

Answer. I[ have no recollection of it until a short time ago; my 
brother attended to that part of the business; I have no doubt but 
what he is the same man. 

Question 4. Was not Mr. Reinstedler your agent for the State of 
Missouri and a part of the State of Illinois in the management and 
sale of your drills at the time he made the statement to you as you 
have answered in question eight of this deposition ? 

Answer. He was. 

Question 5. Do you know whether Mr. Reinstedler ever made any 
practicable test with your drills or not? 

Answer. I do not. 

Question 6. When did you have the conversation with Mr. Rein- 
stedler in which he told you the things that you have mentioned in 
your answer to question No. 8? 

Answer. It will be two years this fall, during the fair at St. 
Louis. 

Question 7. Was that after the decree was entered in this case? 

Answer. It was after the decree was rendered. 

Question 8. Did you change your feeding device before or after the 
decree was rendered ? 

Answer. Before. 

Question 9. Did you send out any machines ities a feed device 
having an oblique discharge orifice after the 17th day of May, 

1881? 
373 Answer. None that I know of during the following year. 
Question 10. Did not Rude Bros. ship a car-load of drills 
with such a feed device to C. H. Giddings, Danville, Illinois, after 
the 17th day of May, 1881? 

Answer. We did not. 

Question 11. Did you ship a car-load of such drills to him about 
that time, either before or after? 

Answer. We shipped a car-load Mav 3d, 1881. 

Question 12. Have you any means of knowing what drills were 
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shipped by the Rude Bros. in 1880 and 1881, except by reference to 
your firm books ? 

Answer. None that I know of. 

Question 13. Have you any means of kuowing or telling what 
drills were returned to your firm in the years 1880 and 1881; if so, 
what? 

Ans. We have our books, I believe, of those two years only. 

Question 14. Have you looked and examined your books or do 
you make thestatement you have made above in regard to the num- 
ber of drills returned from recollection ? 

Answer. From recollection mainly. 

Qeestion 15. Do you pretend to state the number returned with 
certainty ? 

Answer. I do not. 

Question 16. Were the number returned afterwards sent into the 
markets of the country ? 

Answer. They were, with the exception of a few in the buildings 
when burned. 

Question 17. Are you certain as to the date that you made the 

changes in your feeding devices, as you have above stated ? 
O74 Answer. I know the changes were made prior to the decree 
of May 17th, 1881. 

Question 18. How long before, do you think? Give your best 
recollection. 

Answer. I think the change was made as far back as the last of 
March or Ist of April of that year—1881. 

Question 19. Were the changes of which you have spoken all 
made about the same time? 

Answer. The changes that were made on the exhibits above re- 
ferred to as defendant’s improved seeding device were made about 
the same time, but the feed eylinder on the 5-hoe drill was changed 


some time before. 
S. B. RUDE. 


Tue State or Inprana, | 


County of Union, j ate 


I, Thomas D. Evans, a notary public within and for said county, 
hereby certify that the above S. B. Rude was by me first duly sworn 
according to law to testify the truth, the whole truth, and nothing 
but the truth relating to said cause ; that his deposition was reduced 
to writing by me; that the complainants were present by their at- 
torney, Mr. H. ©. Fox, and the defendants were present by Mr. Stem, 
attorney for them, and said deposition was taken at the office of 
Thomas D. Evans in Liberty, Indiana, Union county, on the 29th 
day of June, 1883, beginning at 10 o’clock a. m. and closing at 3 
o’clock p. m., pursuant to the annexed notice. 

In testimony whereof I have hereunto set my hand and notarial 
seal this the 30th day of June, 1883. 

[SEAL. ] THOMAS D. EVANS, 
Notary Public. 


Notary’s fees paid by defendants, $7.50. 
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375 In the United States Circuit Court for the District of Indiana. 
JoHN M. Westcorrt et al. vs. SguiRE Rupes et al. 


Testimony taken in the above-entitled cause before W. P. Fishback, 
master in chancery, at the law office of Messrs. Dye and Fishback, 
in the city of Indianapolis, county of Marion, State of Indiana, on 
Saturday, the 10th day of November, 1883, the same to be read 
in evidence on the part and in behalf of the defendants herein. 


Arthur Stem, Esq., appearing for defendants, Judge Fox appear- 
ing for complainants. 


JosEPH K. Enavisu, for defendants, being first duly sworn, deposes 
and saith : 


Direct interrogatories by Mr. Stem: 


Int. 1. State your name, age, occupation, and place of residence. 

A. Joseph K. English ; 59; painter; Indianapolis, Ind. 

Int. 2. State whether or not you were ever a member of the firm 
of English and Over. 

A. I was. 

Int. 3. What was their business ? 

A. A general foundry and machine business, with some manufact- 
uring of farm implements. 

Int. 4. Did that firm ever manufacture any grain drills? 
376 A. We manufactured a one-horse grain drill to a limited 
extent. 

Int. 5. Was there ever any claim made against that firm by John 
M. Westcott e¢ al. — the drills manufactured by you infringed the 
patents granted Hiram Moore ? 

A. There was such ademand made. 

Int. 6. Did the firm ever make any settlement with Westcott 
under such claim ? 

A. It did. 

Int. 7. How much did they pay him in settlement ? 

A. From my best recollection and the books in the case we paid 
him at two different times ; the sum of $35 in all. 

Int. 8. How many drills were made by the firm of English and 
Over? 

A. I am not able to tell very accurately, but judge somewhere be- 
tween 60 and 75. 

Int. 9. How many had been made and sold at the date of the last 
payment to Westcott? 

A. I cannot tell exactly how many had been sold. I know of the 
sale and payment of 49 drills, while there were quite a num- 
ber that bad been sent out as sample drills, with the privilege of 
the parties returning them, provided they were not sold, which we 
had had no report from. 

Int. 10. Did Mr. Westcott make any representations to you to in- 
duce you to settle with him for his claim of infringement of the 
Moore patents? If so, state what he said. 
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Objected to as immaterial and irrelevant. 


A. Westcott came to the office and broughtsome evidence— 
377 ~=I don’t recollect distinctly what it was; some written agree- 
ment—which went to satisfy me that P. P. Mast, of the Buck- 
eve Drill Co., of Springfield, Ohio, had agreed to pay Westcott for 
what he claimed was an infringement upon the Moore patent, and 
that in connection with the fact that the Hoosier Drill Co. were 
using a patent of English and Over’s on a one-horse drill, for which 
they were paying asa royalty; and being on amiable terms with 
the Hoosier Drill Co. I felt I had better settle with him than to incur 
the risk of a lawsuit. Mr. Westcott was secretary or treasurer of the 
Hoosier Drill Co. at that time. 

Int. 11. When did you cease to be a member of the firm of Eng- 
lish and Over? 

A. I think it was in the month of August, 1876. 

Int. 12. Did the firm of English and Over take any license from 
Westcott ? 

A. I don’t remember whether there was any license or not. 

Int. 13. Did Over succeed the firm of English and Over? 

A. He did. 

Int. 14. Did he continue to pay Westcott anything for drills man- 
ufactured claimed to infringe the Moore patents after you left the 
firm ? 

A. Of course I cannot know anything about that except that he 
has told me he did not. 


Complainants’ counsel objects to the latter part of the answer as 
hearsay and moves to exclude it. 


Int. 15. Did Westcott threaten to bring suit on these patents un- 
less settlement was made? 
378 A. Well, he did; but no suit was brought. I might add, 
he may not have threatened to bring suit against us imme- 
diately, but he represented that nearly all the drill companies were 
infringing that patent, and that he intended to bring suit against 
all who refused to pay royalty. 
Int. 16. Including you, of course ? 
A. Of course, including us; we inferred that. 


Cross-interrogatories by Judge Fox: 


Int. 1. These drills were one-herse drills, were they not? 

A. Yes, sir. 

Int. 2. How much does he claim off of you per drill? 

A. That I don’t remember. 

Int. 3. Do you remember whether he stated to you the amount 
that they were issuing license for the manufacture of one-horse 
drills? 

A. I cannot recollect that he did; while I have no doubt but pos- 
sibly he did, my recollection would not warrant me in saying he 
fixed any amount. 

Int. 4. Did he propose to license your firm to manufacture under 
the Moore patents? 
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A. He proposed to permit us to manufacture. 
Int. 5. Upon what terms? 

A. I don’t remember the terms. 

Int. 6. Did he propose tu permit you to manufacture upon the 
payment of a royalty? 

A. He did. 

Int. 7. But you don’t remember the amount ? 

A. I don’t remember the amouut. 
379 Int. 8. You say he proposed to bring a suit for infringe- 
ment against those who were infringing the patents? 

A. og sir. 

Int. 9. This amount of $35 that was paid, was that paid upon 
your part because he claimed you had infringed the patents and 
was threatening to bring suit? 

A. Yes, sir. 

Int. 10. And you say you paid it rather than enter into litigation 
in regard to the infringement? 

A. Yes, sir. 

Int. 11. Do you remember whether you paid the full amount he 
claimed or whether the amount paid was in compromise of the 
amount he claimed ? 

A. I don’t remember that. 


And further the witness saith not. 


Ewatp Over, called for defendants, being first duly sworn, de- 
poses’and saith : 


Direct interrogatories by Mr. Stem: 


Int. 1. State whether you were at any time a member of the firm 
of English and Over, of Indianapolis. 

A. I was. 

Int. 2. Did that firm, as far as you know, take a license from West 
and Westcott or either of them to manufacture grain drills under 
the Hiram Moore patent sued on in this case ? 

A. Not that I know of. I was not an active portent in the con- 

cern, and gave it no personal attention. 
380 Int. 3. When was the firm of English and Over - dissolved ? 
A. I think in the summer of 1876. 


Int. 4. Did you buy out the firm assets and: succeed to their busi- 
ness? 


A. I did. 

Int. 5. Have you continued to manufacture these same grain drills 
since ? 

A. I manufacture the drills we made before; I don’t know whether 
they have any reference to this patent concern or not. 

Int. 6. Did you ever pay Westcott or any one else any license fee 


or royalties for the manufacture of those drills under the Hiram 
Moore patent ? 


A. 


_And further the witness saith not. 
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381 The license to Wayne Ag’! Co., referred to in Westcott’s dep- 
osition, is taken off the file by leave of court, but is in form 
like that to Mast & Co., annexed to Mr. Westcott’s deposition, filed 
Jan’y 19th, 1885. 
M’ch 20th, ’85. 
WOOD anv BOYD. 


United States Circuit Court, District of Indiana. 
Westcott v. Rupe. 


The defendants will take notice that the accounting before the 
master has been postponed until Tuesday, March 15th, at same place 
and time. 

Yours, &ce., H. C. FOR, 
By WOOD anv BOYD, 
Sol’rs for Complainants. 


tec’d copy March Sth, 1883. 
STEM anp PECK, 
Sol’rs for Def’ts. 


Circuit Court of the United States for the District of Indiana. In 
Equity. 


JoHn M. Westrcorr e al. 
vs. 4314. 
SeurrRE B. Rupe et al. 


382 The defendants will take notice that the complainants will . 


examine witnesses in this cause, under an order of the mas- 
ter herein, before said master, at his oftice, No. 26 Vance block, 
Indianapolis, in the county of Marion, in the State of Indiana, on 
Friday, the 9th day of March, 1883, beginning said examination at 
9 o'clock a.m. of said day and continuing from day to day until 
completed. 

H. C. FOX, 
By WOOD anv BOYD, 
: Solicitors for Complainants. 
Received copy March Ist, 1883. 
STEM anp PECK, 
Solicitors for Def’ ts. 


Hearing Before W. P. Fishback, Master, March 13th, 1883. 


Marcu 1317H, 1883. 
Present: Mr. Boyd and Mr. Fox for complainants and Mr. C. M. 
Peck for defendant-. 


Joun M. Westcorrt, one of the plaintiffs, being duly sworn, deposes 
and says: 
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Examined by Epwarp Boyp, for complainants: 


After I became interested in the patents sued on we (John M- 
Westcott, C. W. West, Hiram Moore) established a license fee of two 
dollars for two-horse grain drills and one dollar each for one-horse 
grain drills for the use of the patents or inventions set forth in the 
bill of complaint, with a proviso in the license that if the license 

fees were paid promptly when due we would allow a discount 
383 of fifty per cent. These licenses were in writing, and I now 

produce a specimen license, which I make part of tlns depo- 
sition, and mark it Exhibit “ Westcott No. 1.” 

The licensees to whom these licenses were given paid the fees as 
stipulated. The Wayne Agricultural Co. of Richmond, Indiana, 
paid for four years, since which time they have paid nothing, their 
excuse being that they claimed to have bought an interest in the 
patent. Wesued them in this court, and the court decreed that 
they had no title in the patent, and then they agreed to arbitrate 
with us and the suit was dismissed. English and Over continued 
to pay as long as they were in partnership. P. P. Mast & Co., of 
Springfield, O., changed their feeding device to a different style so 
they did not infringe our patents and settled with us for a portion 
of the license fees which they were individually liable for at the 
date of settlement. 


Cross-examined by C. M. Peck, for defendants: 


No other persons or corporations than those above named took 
licenses from us under the patents sued on. P. P. Mast had a writ- 
ten license, being like the one produced as above. In the first place, I 
did not know how many machines P. P. Mast & Co. had made—they 
had only been organized as a company a short time—at the time of 


the settlement. Before that the firm was Thomas and Mast, and’ 


Mr. Mast paid me a gross amount for his individual liability 
084 for using the inventions, leaving Thomas’ share unsettled, 

and from what knowledge I had of the number of machines 
I supposed they manufactured and the money and other considera- 
tions I received from P. P. Mast and P. P. Mast & Co. I think it 
would amount to as much as the license fees named in the license. 
The license was to P. P. Mast & Co. Thomas and Mast were out of 
business. Thomas & Mast had no license, but infringed the patents. 
The gross amount paid us by P. P. Mast for himself and P. P. Mast 
& Co. in settlement was $2,500 in cash, and there were other con- 
siderations amounting to more than that in value. The gross 
amount paid by English and Over I cannot state; they settled with 
me as the basis of the license for all they manufactured. The Wayne 
Agriculturai Co. settled with us on the same basis. I do not recol- 


lect the amount. 
JOHN M. WESTCOTT. 
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885 Circuit Court of the United States for the District of Indiana. 
In Equity. 


Joun M. Wesrcorrt et al. 
Vs. 4314. 
SaurrE B. Rupe e al. 


Pending before Honorable Wm. P. Fishback, master. 


The complainants will take notice that the defendants will exam- 
ine witnesses in the above-named cause, under the 67th rule in 
equity, as amended, before competent authority, examiner, at the 
office of Wm. W. Snyder, att’y-at-law, Liberty, Indiana, on Friday, 
the sixth day of February, 1885, beginning said examination at 11 


_ o'clock a. in. of said day and continuing from day to day until com- 


pleted. 
STEM anp PECK, 
, Solicitors for Def’ts. 
Received copy February 4th, 1885. 
WOOD anv BOYD, 
Solicitors for Compl'ts. 


United States Cireuit Court, District of Indiana. 


Joun M. Westcott ef al. 
3 v8. >Chancery. 4314. 
Seurre B. Rupe et al. 


Pending before Hon. W. P. Fishback, master. 


296 The testimony of Horace G. Swope, a witness produced on 
behalf of defendants and duly sworn by me, — testified as 

follows, in answer to interrogatories propounded by counsel. 

_ Present: Mr. Edward Boyd, attorney for compl’ts, and Arthur 

Stem, counsel for defendants. 


Unitep States oF AMERICA, 
District of Indiana, State of Indiana, County of Union: 


I, Thomas D. Evans, acting as special commissioner by consent, 
certify that on the 6th day of February, 1885, I was attended by H. 
G. Swope, witness, who being of sound mind and lawful age, and 
said witness — by me being first carefully examined and cautioned 
and sworn to testify the whole truth, and the deposition of said wit- 
pess — by me reduced to writing in the presence of the witness and 
from his statement, and, after carefully reading the same to the wit- 
ness, was subscribed by said witness in my presence. I have re- 
tained the said deposition in my possession for the purpose of certifi- 
cate the same with my own hand to the court for which the same 
was taken; and I do further certify that I am not of counsel or 
attorney for either of the parties in the said deposition and caption 
named nor in any way interested in the event of the cause named. 
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Question 1. State your name, age, residence, and occupation. 

387 Answer Ist. Name, A. G. Swope ; age, 36; residence, Lib- 

erty, Indiana; superintendent of Rude Bros. Manufacturing 
Company of Liberty, Indiana. 

Question 2d. W hen did you go into the employ of Rude Bros., and 
when was the company changed to a corporation ? 

Answer 2d. I went into employ of Rude Bros. in April, 1881. 
The firm was changed to.a corporation in October, 1881. 

Question 3d. State whether the Rude Bros. altered the seeding de- 
vice of their grain drill at any time. If so, when and what altera- 
tions was made? 

Answer 3d. The Rude Bros. altered their seeding device in May, 
1881. They changed the oblique mouth to a straight mouth. 

Question 4th. Since that change have there ever been any com- 
plaint from the customers of the company about the manner in 
which the drill fed the grain?’ Has it ever been charged that the 
grain was bunched ? 


Objected to by Mr. Boyd because irrelevant and immaterial. 


Answer 4th. Not to my knowledge. 

Question 5th. Would you have been likely to have known of such 
complaints had they have been made? 

Answer 5th. Yes, sir. 

Question 6th. Has there been any change or reduction in the price 
of the Rude Bros. drill since the change? 

Answer 6th. No, sir. 

Question 7th. How does the Rude Bros. drill sell since this change 
as compared with the Hoosier drill and the Wayne Co. drill? 

388 Objected repeated by Mr. Boyd. 

Answer 7th. Sell about the same. I know of no difference. 

Question 8th. Have tle sales of the Rude Bros. drill increased or 
diminished since the change in 1881 from the oblique to the straight 
discharge ? 

Answer 8th. The sale has increased. 

Counsel for defendant- offers in evidence letters patent of the United 
States No. 7165, granted Floryand Grove March 12th, 1850, and marks 
the same Exhibit Flory and Grove; also letters patent 18579, granted 
A. Franklin November 10th, 1857, and marks the same Franklin 


Patent. 
Counsel for the complainants object to the introduction of both 


exhibits as irrelevant and incompetent. 
Question 9th. As a matter of fact, does the Rude Bros. grain drill 
distribute the feed as evenly and as free from bunching with the 


streight discharge as with the oblique ? 
Answer 9th. It does. 


Cross-examined by Mr. Boyp: 


X Question 10ih. Were any changes other than you have named 
made in 1881 or since ? 
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X Answer 10th. Yes; there was a cliange made in 1883. 

X Question 11th. How is the delivery mouth constructed on the 
drills as now made by your company ? 

Answer 11th. It is an oblique mouth. 

X Question 12th. Had the drills made with the streight discharge 
a channel in rear of and under the distributing cylinder? 

Answer. Yes, sir. 
389 X Question 13th. Was the streight mouth also elevated so 
as to make it a force feed? 

Ans. Yes, sir. 

X Question 14th. Why did you return to the oblique discharge, 
and when? 

Answer. I do not know when. I was ordered by John Rude (now 
_ deceased) to make that change in 1885. 


Re-examined by Mr. Stem: 


Question 15th. Do you know of any advantage of the oblique 
mouth over the straight mouth, either in the feeding of the machine 
or in casting the feed cups, that induced John Rude to change back 
to the oblique? 


Objected to because not proper re-examination. 


Answer. I don’t know what induced John Rude to make the 
change. I only know that the oblique mouth is easier made in the 
sand than the streight mouth. I know no difference in regard to 
feeding. 

Question 16th. By this change was the company enabled to use 
any old castings which had been put aside after the injunction in 
this case? 


Objected repeated, and additional objection that it is leading. 


Answer. Not that I personally know of at that time. 
H. G. SWOPE, 


— in the said caption. 

In testimony whereof I have hereunto set my hand and seal this 
6th day of February, 1885, and of the Independence of the U nited 
States 109. 

[ SEAL. | THOMAS D. EVANS, 
Notary Public and Special Commissioner. 


390  UwniTrep STATES OF AMERICA, \ 


District of Indiana, j ~~ 


I, Noble C. Butler, clerk of the circuit court of the United States 
within and for said district, do hereby certify that the above and 
foregoing is a full and true and complete transcript of the record in 
the case of John M. Westcott ef al. against Squire B. Rude et al., as 
fully as the — remains upon the files and records now in my office. 
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Witness my hand and the seal of said court, at Indianapolis, in 
said district, this 19th day of October, A. I. 1885. 
[Seal Circuit Court of the United States, District of Indiana. ] 


NOBLE C. BU'TLER, Clerk. 


Endorsed on cover: Indiana C.C. U.S. No. 187. Squire B. Rude, 
Henry Husted,and Americus E. Johnson, administrators of George 
W. Rude, deceased, and William M.Snyder,executor of John R. Rude, 
deceased, appellants, vs. John M. Westcott and Henry Lewis, John 
T. West and Edward A. Ferguson, executors of Charles W. West, 
deceased. Filed October 27, 1885. 
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Supreme Courtof the United States. 


OCTOBER TERM, 18838. 
No. 187’. 


Squire B. Rude et al., 


Appellants, 


vs. 


John M. Westcott et al., 


Appellees. 
BRIEF FOR APPELLANTS. 


L. HILL, 
ARTHUR STEM, 
Counsel for Appellants. 
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Robert Clarke & Co., Printers, Cincinnati. | ' (January, 1889. 


Supreme Courtof the United States. 


OCTOBER TERM, 1888. 


No. 17. 


Squire B. Rude et al., 


Appellants, 


John M. Westcott et al. 


Appellees. 


BRIEF FOR APPELLANTS. 


This is an appeal from the Circuit Court for the Dis- 
trict of Indiana. 

The suit was brought on two patents granted Hiram 
Moore for improvement in seeding machines, one No. 30,685, 
granted Nov. 20, 1860, and extended for seven years from 
1874, the other No. 31,819, granted Mareh 26, 1861, for 
seventeen years. 

The bill of complaint was filed in March, 1876. An- 
swer was filed in June. The cise was then allowed by 
complainants to rest without taking any evidence for four 
years. } 
In 1880, an amended answer was filed, denying title 
in complainants, denying the validity of the patents sued 
on, and denying infringement. Proof was taken as to the 
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construction of one of the defendants’ machines, and the 
‘vause heard. 

The court held that the title to the patents was vested 
in complainants, and the first and second claims of patent No. 
30.685 and the sixth claim of No. 31.819 were valid, and 
infringed by the machine offered in evidence, ayd ordered 
a reference to Wm. P. Fishback, and an account. The 
master filed an account, finding that the complainants had 
proven an established royalty of $1 on one-horse machines, 
and $2 on two-horse machines, and that 800 of each kind 
had been made and sold. 

‘The defendants excepted to this report, and the court, 
without reverting to the report or evidence as to the num- 
ber of machines, held that the complainants had not shown 
an established royalty or license fee, and that: 


“ Without further evidence, the plaintiff is entitled to 
nominal damages; but, that there may not be a failure of 
justice, the case is remanded to the master, with direction 
to admit further evidence by each party, if offered, and to 
report the same and his conclusions.” (p. 30.) 


Thereupon, the complainants proceeded to take testi- 
mony to prove the value of the first claim of patent No. 
30,685, abandoning all the other claims. No further testi- 
mony whatever was taken as to the number of infriuging 
machines. ‘The proofs already taken showed, as the master 
reported, that some of the machines which contained the 
features of one claim did not infringe any of the others. 
Many of the 1,600 reported infringed patent No. 31,819, 
but did not infringe this first claim of No. 30,685. 

The court says (p. 40): 


“In respect to two or more claims in a patent, each of 
value, and distinct from one another, one can not equal all 
in value, any more than in mathemutics a part can equal 


As the master reported the number of infringing ma- 
chines, including all which infringed any one of the three 


ed ~~ 


claims, at 1,600, there must necessarily have been less than 
1,600 which infringed this first claim of No. 30,685 alone. 

Instead of that, we find, by some peculiar process of 
calculation, that. the result of subtracting the number 
which did not infringe this claim, increases, rather than 
diminishes the total. 


He says (p. 20): 


“The first, inquiry is as to the number of grain drills 
made and sold by defendants which infringed the claim 
above set out. On this branch of the case, no new evi- 
dence has been produced, aud, as was stated in the former 
report, it is impossible to reach a satisfactory result.” 


Yet he finds a larger number infringing this sixth 
claim than he had found before, infringing all of the claims, 
to-wit: 1,000 one-horse, and 1,000 two-horse drills, and 
the value of this sixth claim to be 75 cents for one-horse, 
and $1.50 for two-horse machines, making a total of $2,250 
damages. 

The defendants again excepted to this report. The 
court filed no opinion on these exceptions, but ordered the 
following entry (p. 26): 


“This cause came on to be heard on exception to the 
master’s report, and was argued by counsel, and, thereupon, 
upon consideration thereof, it is ordered, adjudged, and 
decreed, that the complainants do recover of the defend- 
ants the sum of eighteen hundred dollars for the damages 
sustained by them as complained of in the bill, together 
with their costs, to be taxed, and a fee of $150 allowed 
the master, and that execution issue therefore as in an ac- 
tion at law. 

And, in so far as the master’s report is inconsistent 
with the foregoing order, the exceptions to said report are 
sustained, and in other respects, said exceptions are over- 
ruled.” 


The defendants appealed from the decision below. 
The amount of money involved in this case, is not of itself 
very important. The suit was brought as a speculation on 
two old patents about to expire, and which had never 
been put into use, or manufactured, in order to levy black- 
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mail upon the manufacturers of drills. This suit was 
made a test case, defended by the contributions of other 
manufacturers who would be heavily muleted should this 
decree be sustained, and who, as Mr. Westeott admits, 
were Waiting to know their rights, by the decision in this 
case (Rec., p. 57, ans. 17). 

As no damages whatever were found for infringement 
of any claims except the first claim of patent No. 30,685, 
it is unnecessary to discuss the findings of the court on 


any other point. 


ASSIGNMENT OF ERRORS. 


The appellants submit that the court erred : 

First. In finding that the title to the letters patent 
No. 30,685, dated Nov. 20, 1860, and No. 51,819, dated 
March 26, 1261, was duly vested in the complainants, 
whereas it should have found that said complainants were 
not vested with the entire title to the patents sued on, and 
could not bring suit in their own names, or without join- 
ing others who held an undivided legal or equitable inter- 
est; and the bill of complaint must be dismissed for mis- 
joinder of parties complainant. 

Second. In finding the first claim of patent No. 30,685 
valid, whereas it should have found said claim invalid for 
want of invention, and for want of novelty. 

Third. In finding that defendants bad infringed said 
claim. 

Fourth. In awarding complainants damages, whereas 
it should have found that complainants had failed to prove 
any measure of damages whatsoever, or any definite num- ° 
ber of machines infringing the patent, and were entitled to 
nominal damages only. 

Fifth. In overruling defendants’ exceptions to the 
master’s report, and each of them. 


First Error—Misjoinder of Parties Complainant. 
The bill of complaint alleges that the entire title to 
the patents sued on is in the complainants, John M. West- 
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cott and Chas. W. West, in the following language (Rec., 


p. 3): 


“And vour orators further show unto your Honors, 
that said Hiram Moore, on the 6th day of October, 1874, 
by an assignment in writing, dated the day and year last 
afores said, sold, assigned, and transferred unto your orators, 
John M. Westectt and Charles W. West, all the right, 
title, and interest of him, the said Hiram Moore, in and to 
each and all of said inventions and improvements, by virtue 
of the several letters patent as aforesaid, and also all the 
right, title, and interest of said Hiram Moore in and to any 
and all renewals or extensions of either or both of said 
letters patent, and including the extension of the herein- 
before first-mentioned letters patent (the petition for which 
‘extension was then pending before the Commissioner of 
Patents of the United States, and which extension was, on 
the 19th day of November, 1874, granted said Hiram 
Moore as aforesaid), which said assignment was hereafter 
duly recorded in the Patent Office of the United States, as 
by said assignment, or a duly authenticated copy thereof, 
in court ready to be produced, if required, will fully 
appeal 

Ana your orators further show unto your Llonors, 
that by virtue of the premises and the afores aid assignment 
of said Hiram Moore to your orators, your orators, John 
M. Westcott and Charles W. West. became and now are 
the sole and legal owners of eacl: and all said letters patent 
and inventions, and of all the rights and privileges granted 
and secured thereby, and by the extension thereof as afore- 
said, within and throughout the United States.” 


The defendants’ amended answer denies such title in 
complainants, as follows (p. 11): 


“These defendants, further answering, deny the title 
of the complainants to this suit, and allege that these com- 
plainants have not such title to the letters patent mentioned 
in their bill of complaint as to enable them to bring suit 
thereunder against these defendants. 

These defendants turther allege that, on the 10th day 
of November, 1874, the said John M. Westcott, by an in- 
strument in writing bearing said date, assigned and sold to 
Isaac Kinsey and Aaron Morris a certain undivided part of 
the interest in the letters patent sued on herein, which 
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said assignment is recorded in the Patent Office of the 
United States. 


Wherefore, these defendants again allege the want of 
sufficient title in the complainants to enable them to main- 
tain this suit, and they pray as they have heretofore 
prayed.” 


The instrument of assignment nuder which complain- 
ants claim title from the patentee, Moore, is found on page 
97 of the record, and the assignment from Westcott to 
Kinsey and Morris on page 96. If, as alleged in the bill 
of complaint, the entire right, title, and interest in said 
patents had been transferred to Westcott and West, West- 
cott could and did assign a portion of his undivided inter- 
est to Kinsey and Morris, who must be joined as com- 
plainants, If West and Westeott did not tuke the “entire 
right, title, and interest in the patents,” as ulleged, they 
hold, for at least a part, as trustees for Moore, and Moore 
must be joined as party complainant. 

For convenience, we will refer to these assignments or 
contracts as No. 1 and No. 2; that between Moore, West- 
eott, and West as No. 1, and that between Westeott and 

-) 


Kinsev and Morris as No. 2. 


e 


('ontract No. | (p. iy Pp 
Recorded February 4 1878. 
Examined: E. A. M., L. J. 
Liber Q. 18, p. 269. 


This agreement, made this sixth day of October, 
Anno Domini one thousand eight hundred and seventy- 
four, by and. between Hiram Moore, residing near Ripon, 
in the county of Fond du Lac, and State of Wisconsin, 
party hereto of the first part; Charles W. West, of Cin- 
cinnati, in the county of Hamilton, and State of Ohio, 
party hereto of the second part; and John M. Westcott, 
of Milton, in the county of Wayne, and State of Indiana, 
party hereto of the third part, witnesseth : 

That, whereas, sundry letters patent of the United 
States heretofore have been granted to said Moore, which 
said letters patent are respectively numbered, entitled, and 
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dated as follows, to wit: No. 30,685, dated November 20, 
1860, and entitled “improvement in seed drills,” and No. 
31,819, dated March 26, 1861, and entitled “ improvement 
in seed drills ;” 

And, whereas, the said Moore is justly indebted unto 
the said Charles W. West in the full sum of ten thousand 
dollars for money advanced to aid him, the said Moore, in 
perfecting his inventions, and is desirous of securing the 
repayment of the same; 

And, whereas, the said Westcott is desirous of acquir- 
ing an interest in the inventions and letters patent afore- 
said, and in any reissue, renewal, or extension thereof: 

Now, therefore, know all men by these presents, that, 
for and in consideration of the premises and of the sum 
of five dollars in lawful money to me in hand (by the 
said West and Westcott, before the execution hereof) paid, 
and of other valuable considerations me thereunto mov- 
ing, Ij the said Hiram Moore, do hereby assign, sell, and 
set over unto the said Charles W. West and John M. 
Westcott the entire right, title, and interest in and to the 
letters patent aforesaid, and in and to the invention and 
improvements represented, shown, or deseribed therein, 
including any renewal, reissue, or extension thereof, the 
same to be held and enjoyed by the said West and West- 
cott and their legal representatives as fully and entirely as 
the same would have been held and enjoyed by me, had 
this assignment and sale not been made to the full end of 
any term or terms for which the letters patent aforesaid 
or either of them have been or hereafter may be granted, 
reissued, renewed, or extended. 

I hereby further agree to sign such lawful papers and 
do such lawful acts as may, by the counsel learned in the 
law of the said West and Westcott, be deemed necessary 
or expedient in order to obtain an extension or reissue of 
the patent aforesaid, or to assert, maintain, or defend the 
rights secured by said letters patent. It is expressly un- 
derstood, however, that the costs and charges of the pro- 
ceedings aforesaid shall be defrayed by the said West and 
Westcott, as hereinatter provided. 

In consideration of the premises, 1 hereby further 
make, constitute, and appoint the aforesaid Charles W. 
West and John M. Westcott, my trne and lawful attorney 
in law and in fact, with power irrevocable, giving and 
granting to them full and exclusive and unreserved power 
and authority for me and in my. name, place, and stead to 
assume and take upon themselves the entire and exclusive 
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management and control of the aforesaid letters patent, 
and of each and every of them, and to dispose of all the 
rights, title, and interests which I have under the same 
aud under each and every of them for such price or prices, 
upon such terms and to such persons and for such place 
or places as they, my said attorneys, shall deem proper, 
and in my name, place, and stead, and as my own proper 
act and deed, to sign, seal, deliver, and acknowledge all 
such deeds and instruments of writing as shall be neces- 
sary or proper for the granting or licensing to others the 
said rights under the said letters patent, and to each and 
every of them, and to ask, demand, sue for, and receive 
the price or fees or any part or parts thereof paid or pay- 
uble for such grants or licenses, and in my name to exe- 
eute and deliver receipts and acquittances therefor, and 
in my name to bring to account and reckoning, and to 
ask, demand, sue for, and recover and receive of and from 
all and any person or persons whomsoever who may have 
been or may be manufacturing or selling seed drills con- 
taining the improvements aforesaid, or by any or either of 
them, such reasonable price or fee for such use of said im- 
provements, Or either of them, as my said attorneys shall 
deem proper and reasonable, and on receipt or recovery 
thereof, or of any part or parts thereof, to execute in my 
name such good and sufficient receipts, releases, and dis- 
charges for the same as my said attorneys shall deem 
proper, and to liquidate and discharge the same, and on 
the neglect or refusal of any such manufacturer or manu- 
fucturers as aforesaid lawfully to account for the use of 
said improvements, or of any or either of them, and to 
pay such reasonable prices or fee for such use, and to agree 
to pay a reasonable royalty therefor, or for the right to 
continue the use of said improvements, or of any or either 
of them, to take all such legal ways and means for secur- 
ing and enforcing the payment thereof, or to stop the un- 
authorized use of suid improvements, or any or either of 
them, by action, suit, or otherwise, as they, my said attor- 
neys, may deem expedient, and in my name to prosecute as 
they may deem expedient, all or any actions or suits at 
law or in equity, or other proceedings before any tribunal 
against any person or persons brought by or under my 
said attorneys, and therein to proceed to judgment, or to 
discontinue or to compromise the same, as they, my said 
attorneys, shall deem expedient, hereby authorizing and 
empowering my said attorneys to substitute and appoint 
under themselves one or more special attorneys to do or 
perform any act, matter, or thing which they themselves 
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might lawfully do by virtue hereof, and generally to do, 
perform, and execute, in my name as aforesaid all and 
whatsoever other acts, matters, and things that they may 
deem expedient and requisite, or may be advised to do in 
and about the premises as fully and effectually, to all in- 
tents and purposes, as if I, myself, were present and did 
the same, I, the said Hiram Moore, hereby, ratifying. al- 
lowing, and confirming, and agreeing from time to time 


and all times hereafter to ratify, allow, and confirm as 
good and valid all and whatsoever the acts, matters, and 
things which my said attorney ortheir substitutes shall law- 
fully do, or cause to be done, in and about the premises by 
virtue of these presents. 

And I, the said Hiram Moors, hereby covenant and 
agree with the said West and Westeott to do no aet or 
thing to diminish the powers hereby conferred upon them 
or to hinder or embarrass them in the execution of this 
power, Which is hereby intended and declared to be irrevo- 
cable. 

I hereby revoke, annul, and disallow any and all pow- 
ers of attorney heretofore given by me in this behalf. 

It is hereby agreed by and between the parties hereto 
that this agreement is to supersede and take the place of 
any heretofore made between said Moore and J. M. West- 
cott aforesaid, and that the entire right, title, and interest in 
the letters patent aforesaid, has been, up to the execution 
of these instruments. vested in the said Hiram Moore. 

The said John M. Westcott, for his part agrees, at his 
own cost and charges to procure the extension of said let- 
ters patent of Nov. 20, 1860, now pending, if practicable, 
including the expenses already incurred, as well as those 
which may hereafter be incurred in said behalf, which sum 
is to be paid absolutely whether said extension be granted 
or not, and in no event is any part of said sum to be re- 
claimed from or refunded or repaid by said Moore, or to be 
deducted froin the sum or sums collected under said patent. 

[t is hereby covenanted and agreed by and between 
the parties hereto as follows: 

That from the sum or sums collected under the let- 
ters patent aforesaid, from sales, royalties, or settlements, 
or from any other source, shall first be deducted the costs, 
charges, and expenses of collecting the same, including all 
litigation expenses save those of the extension application, 
and then the net profits or receipts shall be divided among 
the parties hereto as follows: To Hliram Moore, or his le- 

. . . ae r a . 
gal representatives, one-fourth part; to C. W. West, or his 
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legal representatives, one-fourth part; to John M. West- 
eott, or his legal representatives, one-half part. In case of 
loss or failure to realize any profit under said patents, all 
litigation or expenses aforesaid are to be paid by said West- 
cott, it being expressly understood by the parties hereto 
that under no circumstances are said Moore or West to in- 
cur any obligation or be under any liability for-said ex- 
penses, | 
‘It is further agreed that John M. Westcott is to make 
no charge for his own time spent in. this behalf, nor is said 
West to make any charge for his services. It is also ex- 
pressly understood that said Moore’s interest is to continue 
during and throughout the extended term of the. patent of 
Nov. 20, 1860, should such extension be granted. 
The parties hereto hereby agree in good faith to ,per- 
form the covenant between them made. 
In testimony whereof the parties hereunto have affixed 
their hands and seals this day and year first above written. 
Hiram Moore. SEAL. | 
C. W. West. SEAL. 
J. M. Westcott. [seat.| 


Contract No. 2 (p. 96). 
Liber M 22, p. 374, D: 
| 


Whereas heretofore, to wit, Oct. 6,1874, Hiram Moore, 
of Fond du Lae county, Wisconsin, Charles W. West, 
of Cin., Ohio, and John M. Westcott, of Milton, Indiana, 
entered into a coutract and article of agreement in rela- 
tion to certain improvements in grain drills, for which let- 
ters patent have been issued to said Moore, No. 30,685, 
dated Nov. 20, 1860, and No. 31,819, dated Mareh 26, 1861, 
in which agreement, amongst other things, the said Moore 
assigns and conveys to said West one-fourth, and to said 
Westcott one-half, and retains for himself one-fourth, of said 
interest contained in said letters patent for said improve- 
ments in said grain or seed drills. In said agreement said 
Westcott on his part agrees at his own cost and charges to 
procure the extension of said letters patent of Nov. 20, 
1860, including expenses already incurred, as well as those 
that may hereafter occur, in said behalf, to be paid whether 
said extension be granted or not, and in no event is said 
sum or any part thereof to be reclaimed from or refunded 
by said Moore, and that from sums collected under said 
letters patent from -sales, royalties, or settlements, or from 
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any other source, shall first be deducted the costs, charges, 
and expenses of collecting the same, including all litiga- 
tion expenses save those of the extension application, and 
then the net profits or receipts shall be divided among 
among said parties—to said Moore one-fourth, said West 
one-fourth, and said Westcott one-half part. In case of 
loss or failure to realize any profit under said patents, all 
litigation expenses aforesaid are to be paid by said West- 
cott, said Moore or West to be under no liabilities for said 
expenses. Said Westcott is to make no charge for his own 
time spent in this behalf, nor is said West to make any 
charge for his services. Said Moore’s interest is to con- 
tinne during and throughout the extended term of the 
patent of Nov. 20, 1860, should said extension be granted; 
and, whereas, in consideration of the foregoing, Isaac 
Kinsey and Aaron Morris, of Milton, in Wayne county, 
Indiana, are desirous of obtaining an interest in said let- 
ters patent, they hereby agree to and with said John M. 
Westcott, of the same place, to severally take an equal in- 
terest with him in the same; 

Therefore, these articles of agreement witnesseth, that 
said John M. Westcott hereby agrees to and with said 
Isaac Kinsey and Aaron Morris, and does hereby set over 
and assign to each of them one-third part of his said one- 
half interest, retaining one-third part bimself in said let- 
ters patent; and said Kinsey and Morris, fully understand- 
ing the original agreement mentioned, do hereby agree to 
and with said Westcott, jointly, as set forth in said agree- 
nrent, and shall be equally entitled and receive one-third 
profit or proceeds, if any, in said half interest, and in all 
things pertaining hereto to be governed by this and the 
original contract and agreement. 

In witness whereof, we have hereunto set our hands 
and affixed our seals, this 10th day of November, 1874. 
J. M. Wesrcorr. [SBAL. 
Isaac KInsey. 1%, 
AARON MorRRIS. ead 

The construction of contract No. 1 may be discussed 
on three theories, to wit: 

First. The theory that it is an assignment from Moore 
to West and Westcott of the entire legal and equitable es- 
tate in the patent, coupled with a contract between the 
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same parties by which West and Westcott were to pay one- 


quarter of the net proceeds to Moore. 
Or, secondly, the theory that it was an 
the entire legal interest to West and Westcott in trust for 


assigument of 


the benefit of themselves and Moore. 

Or, thirdly, that it was an absolute assignment of one 
undivided quarter to West, one undivided half to West- 
cott, in their own right, and the remaining undivided quar- 
ter to West and Westcott, jointly, as trustees for the bene- 
fit of Moore. 

Which of these three theories is maintainable? 

The first theory can not be sustained in view of Seymour 
v. Freer, 8 Wall. 


lutely conclusive of the point. 


202, which case it is submitted is abso- 
[n that case Seymour held 
land purchased with his own money under an agreement 
that when sold one-half of the net proceeds should be paid 
to Price for his services in purchasing and locating the 
lands. The lands were afterward sold at a large profit, but 
Seymour refused to pay over the net one-half to Price. 

Price’s legal representatives brought a suit in equity 
against Seymour's heirs to charge the proceeds of the lands 
in their hands with the moneys due to Price. 

se yimour *s counsel, among other points, made sie very 
point that is made here in this case, to wit, that there was 
no trust in. favor of Price in the lands or their proceeds, 
but that the heirs of Seymour held the absolute estate 
therein, and, if liable at all to Price, were liable only in an 
action at law for the debt, which action should be brouglit 
agvuinst the 


c. 


administrator or executor. 

The Supreme Court held otherwise, to wit, that the 
estate was, to the extent of Price’s interest, au equitabie 
estate, in which Seymour held the legal title in trast, for 


the benetit of Price, to the extent of Price’s interest, and 


they state in their opinion that this trust was a charge 
upon the land and its proceeds, and an interes! in the prop- 
erly itself. : 

This cause involves exactly the same principle and is 
governed by the same rule. Moore was to have a quarter 
part of the net proceeds of all sales, ete. That was the 


consideration in part for which he assigned the patents to 
Westcott and West. Lis one-quarter interest in the net 
proceeds assumes the same legal position and character 
that Price’s one-half interest in the net proceeds oft the 
land assumed, to wit: an interest in the property itself as 
cestui que trust. We may, therefore, dismiss from further 
consideration the first theory above referred to. 

The seeond point which we .make is, that the second 
and third theories are precisely the same in legal effect. 
That is to say, that, if it be held that contract No. 1 is to 
be construed as an assignment of the patent to West and 
Westcott, jointly, as trustees, for the benefit of themselves 
und Moore, to the extent of their respective interests in the 
net proceeds, then the operation of this construction is to 
vest one-quarter of the patent absolutely in West, one-half 
absolutely in Westcott, and the remaining one-quarter in 
West and Westcott jointly, as trustees, for the benefit of 
Moore. This results from the operation of the law of 
merger. 

An estate may merge for one part and continue for the 
remaining part. 

4 Kent Com. 101. 


‘ ‘ _ 
3 Preston Onl ( Ony ov, Ss, so 


The merger is co-extensive with the interest merged, 
as in the case of joint tenants and tenants In common, and 
it is only to the extent of the part in which the owner has 
two several estates. 

4 Kent Com. 100. 
3 Preston on Conv’g, 88, 89. 


‘ Where the legal and equitable interests unite in the 
same person, they always merge in law, and will merge in 
equity unless the purposes of justice or the intent of the 
parties are against it.” 

4 Kent Com, 102. 
Lill on Trustees, 252, and the authorities cited in 
note thereto. 
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“ Where the legal and equitable estates become vested 
in the same person, the latter will be absorbed and merge 
in the former: for a man can not be trustee for himself.” 


Ibid. 


Where the estate becomes vested in trustees, one of 
whom is to take a beneficial interest in the trust property, 
he takes an absolute estate to the extent of such interest; 
and that interest may be seized and sold under execution. 

Bolles v. State Trust Co.. LH | N. J Kq. Rep. 308. 
Wills v. Cooper, 1 Dutcher, 157. 
Mason v. Mason's Ex'rs, 2 Sand’f. Ch’y, 433. 


The case of Bolles v. State Trust Company, above cited, 
is, we submit, conclusive of the whole question. The estate 
was vested in two trustees jointly, just as this suggested 
construction of contract No. 1 here assumes. It appeared 
that one of the trustees had an equitable interest in the 
final distribution of the property.. That trustee was in- 
debted to an outside party, who brought suit and obtained 
a judgment, upon which execution issued. He was about 
to levy the execution upon the said interest of the trustee, 
upon. the advice of counsel that such interest by operation 
of merger had become an absolute legal estate and was lia- 
ble to be seized and sold on execution, The trustee brought 
his bill in equity for an injunction to restrain the levy and 
sale, on the ground that there was no merger; but the 
court held that no man ean be a trustee for himself; that 
the legal and equitable estates had united in the same per- 
son, and that the legal estate was as large as, or larger than, 
the equitable interest, and, therefore, the merger must 
necessarily take place. The injunction was refused upon 
that ground. 

Upon the authority of that case, and the other author. 
ities and cases above cited, we submit that, if West and 
Westcott took the entire legal title jointly as trustees for 
the benefit of West to the extent of his one-quarter of the 
proceeds, of Westeott to the extent of his one-half of the 
proceeds, and of Moore to the extent of his one-quarter of 
the proceeds, then West and Westcott took legal titles, 
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which were as large as their respective equitable interests, 
and in which their equitable interests merged ; thus giving 
West a full absolute estate in one-quarter of the patent, 
and Westcott a full absolute estate in one-half of the 
patent, leaving the remaining quarter in trust in the names 
of West and Westcott for the benefit of Moore. 

It will be seen, from Bolles v. State Trust Company and 
other authorities cited, that the fact of the legal title being 
vested in two or more trustees jointly does not prevent the 
separate equitable interests of one or more of the trustees 


‘from merging; nor does the fact that only part of the in- 


terest merges affect the question, for it may merge as to 
part and continue as to the residue, the rule being that the 
entire equitable interest merges whenever the legal title is 
large enough to receive it, which was the fact in the case 
now before this court. 

We have thus seen that the first theory can not be 
maintained, in view of Seymour v. Freer, and that in view 
of all the authorities, the second and third theories amount 
to the same thing, to wit: that by contract No. 1, West 
took an absolute estate in one-quarter of the patents, West- 
cott an absolute estate in one-half of the patents, and West 
and Westcott, jointly, as trustees, took the remaining. 
one-quarter interest for the benefit of Moore, their cestui 
que trust. 

This, it will be observed, is not only the construction 
which the /aw and the rules of equity place upon the con- 
tract, but it is the construction which the parties themselves 
put upon it at the time. This is shown by Westcott’s 
statement of the title in the contract No. 2, and by West’s 
deposition, on file in this case. 

Our next point is that the absolute estate which West- 
cott thus took in the patents was assignable by a writing 
signed only by himself. 

On this point we remark, first, that the interests which 
exist in the several owners of a patent, granted to them or 
acquired by them jointly, is an interest in the nature of a 
tenancy in common, and not of a joint tenancy. The dis- 
tinguishing characteristic of a joint tenancy is the right of 
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a survivor to take the entire estate. This characteristic is 
not found in joint interests in patent rights, but on the 
contrary, in case of the decease of any one of the joint 
owners, his interest descends to his heirs at law. Such an 
estate can not bea joint tenancy, for it lacks its distinguish- 
ing and essential characteristic. 

1 Wash. Real Prop. 406. 

1 Bouvier’s Law Dict., Art., * Estate of Joint Ten- 


aney.” 


Where a patent issues to two persons, jointly, and one 
of them afterward dies, tlie share of the deceased patentee 
does not go to the survivor, but to the heirs of the dece- 
deut. 

The N. W. Fire Extinguisher Co. v. The Phila. Fire 
Extinguisher Co., 6 QO. G. 34. (MeKennan, J.) 
Whittimore v. Cutler, 1 Gall 31. (Story, J.) 


That the assignees of a patent take as tenants.in com- 
mon, and not as joint tenants. See also Curtis on Patents, 
sec, 186 to 192. Hindmarch on Patents, pp. 67, 68, 236, 
252. 

Parkhurst Ve Kinsman, 9 Blateh. “a: 6f Blatch. 
488 to 496. 

Clum v. Brewer, 2 Curtis, 506. 

Voss v. Singer, 4 Allen, 226. 

Matthers v. Green, 1 Law Reports Chancery Ap- 
peals, 29. (Lord Cranworth.) 

Dunam v. Indianapolis and St. Louis R. R. Co., 9 
Chicago Legal News, 55. 

Herring v. Gas Consumers Assn., 13 O. G. 637. 


Such being the nature of the estate, it follows that any 
party holding a joint interest with others in a patent, may 
convey away lis interest in the patent, by his own deed, 
the same as any other tenant in common. Any undivided 
interest is assignable. Revised Statutes, sec. 4898. 

Potter v. Holland, 4 Blatch. 206; 1 Fish, 327. 
Parker v. Haworth, 4 McLean, 370. 
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Westcott, having an assignable interest in the patent 
in his own right, proceeded to assign an undivided portion 
of that interest to Kinsey and Morris, as shown by con- 
tract No. 2, and this assignment conveyed to each of them 
absolutely the interest which it purported to convey, to- 
wit: To each of them an undivided sixth part of the entire 
patent. So that from that date the patent was held and 
owned by West, Westcott, Kinsey and Morris, each in bis 
own right, to the extent of his undivided interest, and the 
remaining undivided interest, to-wit: One-quarter of the 
patent was owned and held by West and Wescott, jointly 
as trustees, for the benefit of Moore, their cestui que trust. 
Subsequently to the beginning of this suit, Kinsey assigned 
a portion of his undivided interest to L. L. Lawrence, and 
the Wayne Agricultural company, of Richmond, Ind., who 
now hold the same. 

It may also be noted that a patent, as well as any 
other property, may be held by a person, in part in his own 
right absolutely, and in another part as trustee for some- 
body else. 


Stimson v. Rogers et al., 4 Blatch, 333, 337. 


It makes no difference that the assignment took place 
before the extension of the patent was granted. An ex- 
tension of a patent is assignable before the grant of an ex- 
tension. 

Nicholson Pav. Co. v. Jenkins, 14 Wall. 456. 
Clum v. Brewer, 2 Curtis C. C. 506. 

Curtis on Pat., sec. 208. 

Ruggles v. Eudy, 10 Blatch. 52. 

Mowry v. R. R. Co., 10 Blateh. 89. 

R. R. Co. v. Trimble, 10 Wall. 367. 

Gaylor v. Wilder, 10 How. 477. 

Wilson v. Rosseau, 6 How. 646. 


In Railroad Company v. Trimble, the assignment was 
almost exactly like that made by Moore, and like that made 
by Westcott in this case, to-wit: an assignment to Trimble 
and his legal representatives of an extension of letters pat- 
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ent before the grant of such extension. Trimble afterward 
assigned a part of. his interest. Held, that the title to the 
extended term vested by the assignment which was made 
before the extension was granted, and that no further as- 
signment afterward was necessary. 

Such being the state of the title at the commencement 
of this suit, it was, then, absolutely necessary that Morris, 
Kinsey, and Moore, should all be joined as parties com- 
plainant. That Morris and Kinsey, who owned an undi- 
vided interest in the patents, themselves should be joined, 
is a principle too well settled and familiar to this court to 
require citation of authorities. Their non-joinder is ab- 
solutely fatal to this suit, or any other suits for infringe- 
ment of the patents. 

But that Moore also should be joined is a proposition 
well settled. He held and still holds an equitable interest 
in the subject-matter of the suit, and his interest may be 
strongly aftected by the proceedings of the suit; he should 
be here to take care of such interests. 

The court can not proceed to administer upon his 
property without his intervention in the controversy. 

It is a general principle, admitting of a very few ex- 
ceptions, that a trustee can not, under ordinary circum- 
stances, institute proceedings in equity relating to the trust 
property, without making the cestui que trusts parties to the 
proceeding. 

1 Danville Ch. 267. 


That this rule applies in infringement suits brought 
upon letters patent is settled by numerous decisions by the 
United States courts, of which we will cite but one or two, 
as conclusive of the question. 

In the Northwestern Fire Extinguisher Company v. Phil- 
adelphia Fire Extinguisher Company, 6 O. G. 34, the patent 
issued to two persons, jointly, and one of them afterwards 
died. 

The patent was afterwards reissued to the administrator 
of the decedent jointly with the survivor. On this state of 
facts Judge McKennan held that the administrator, so far 
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as he took part of the title, took it in trust for the heirs ; 
and that in an equity suit brought on the patent for in- 
fringement, such heirs, being cestui que trusts, must be made 
parties to the suit. 

The same point arose in Stimson v. Rogers et al., 4 
Blatch. 333, 337, where the court held as follows: 


‘Is Julia M. Coburn a proper party plaintiff in the bill? 
Sophia E. Stimson has now the legal title to the patent. Julia 
M. Coburn has no legal right in the patent. She can not 
be a party plaintiff in an action at Jaw for an infringement 
of the rghts secured by the patent. She has, however, an 
equitable right to one-third of the patent. : 

Sophia E. Stimson holds one-third of the patent for the 
use of Julia M. Coburn—in trust for her. Her rights are 
seriously affected by the infringement of the defendants. 
Where one person has the legal right to the patent and an- 
other person has an equitable right in the same, and a suit 
in equity is instituted complaining of an infringement and 
seeking an injunction and account, the person having the 
legal right and the one having an equitable right which has 
been violated, should join as plaintitfs. This is the universal 
course.” 


It needs no further citation of authorities to show that 
this suit must be dismissed for want of proper parties com- 
plainant. 


But the suit must be dismissed for still a further reason. 
The bill declares on an absolute title in West and West- 
cott, full and complete, legal and equitable. The evidence, 
however, both for the complainants and defendants, shows 
that this allegation of title is incorrect. 

The title which is proved is, as we have seen, an abso- 
lute title in West, Westcott, Kinsey, and Morris to a part, 
and a legal title in West and Westcott for the benefit of 
Moore as cesfui que trust to another part. All these things 
should have been set out in the bill. Without them, the 
allegations and proofs do not correspond, and the latter do 
not sustain the former. 

In equity, the allegata and probata must agree. A case 
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proved, but not alleged, is no better than a case alleged, but 


not proved. 
Rubber Co..v. Goodyear, 9 Wall. 793. 
Harrison v. Nixon, 9 Pet. 503. 
Foster v. Goddard, 1 Black, 518. 

Simms v. Guthrie, 9 Cranch, 95. 


Moreover, the parties having stated in their bill that 
Westcott and West hold the patent absolutely in their own 
right, are estopped by their own pleadings to deny that 
fact. If that be true which they are thus estopped to 
deny, then West and Westcott, as absolute owners in the 
patent, as tenants in common, could each assign his own 
interest, or any part thereof, to Kinsey, or Morris, or any 
other persons, and the assignment of Westcott to Kinsey 
aud Morris stands good against the complainants on their 
own pleadings. 

When we show an assignment from Westcott, who, as 


they allege by their pleadings, had an absolute ownership 


and an absolute right to assign, it does not lie in their 
power to then come into court and say that Westcot did 
not have the absolute right as alleged in the bill. If they 
intended to meet our proof of his assignment to Kinsey 
and Morris by a denial of his absolute title, they should so 
have alleged in the bill. If they could not anticipate our 
defense, when they filed their original bill, they were fully 
advised of it by the filing of our amended answer. 

Under the rules of equity pleading which govern this 
court, they had then two courses open to them, to wit, 
either to amend their bill to meet and avoid the allegations 
of our amended answer, or to file their replication, and put 
its allegations in issue. They chose the latter alternative. 
The issue, as thus made up, is simply whether or not John 
M. Westcott did execute to Kinsey and Morris a con- 
veyance of a portion of his interest in the patents. Upon 
this issue, the proofs fully support the amended answer. 
The bill shows the right of Westcott to assign, the answer 
declares that he did assign, the replication puts that allega- 
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It is now insisted by appellees that West and Westcott 
took the legal title as “joint trustees” for themselves. 
In their bill of complaint, they allege that they are the 
sole owners of the patents sued on. They do not sue as 
trustees, but as absolute owners. 

It is submitted by appellants that the position now 
assumed by appellees presents a very appropriate case 
for the application of that well-settled rule of law, that a 
party can not, in the course of litigation, occupy incon- 
sistent positions. = - | 

This action was brought under the contract. between 
Moore and West and Westcott, which, as counsel for 
ippellees admit, is inconsistent in its terms and ambiguous 
and uncertain. The parties to this contract are primarily 
the interpreters of it, and, so long as they agree upon an 
interpretation and make it known, the world has a right 
to accept and act on that interpretation. 

In this suit, brought under the contract, we submit 
that appellees have interpreted it; they say, in their 
bill of complaint, that this contract was an’ ‘assignment ; 
thut under it, Hiram Moore sold, assigned and trans- 
ferred all his right, title and interest; and that, by vir- 
tue thereof, they are the sole and legal owners of all 
said inventions and letters patent. Here was a contract 
that was clearly capable of several constructions; what 
the exact intent of it, whether it established a trust or 
not, is of no consequence. ‘The contract was ambiguous 
and ancertain, and the parties themselves undertook to 
interpret it and to elect what position they would take in 
suits brought under its provisions. They formally adopted, 
by their allegation in this bill, an interpretation’ which 
made them the sole and legal owners of all the right, title 
and interest of Hiram Moore in these patents; and they 
so notify appellants. And for the purposes of this suit, 
having taken that position, they are bound to retain it to 
the end. Appellants examined the records at the Patent 
Office and found that one of the parties had sold a part 
of his interest before suit; are they not justified in refus- 
ing to-settle until these new owners are made parties to 
the suit. 

When appellees have formally notified appellants that 
they are the sole owners of their rights, and that they con- 
strue this ambiguous document as an absolute assignment, 
have not appellants a right to rely on this interpretation, 
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terpretation is correct or not? The position now taken by 
appellees is utterly inconsistent with their position taken 
at the commencement of this litigation. Then they took 
their stand as sole owners, and we met them on that issue, 
and have proved that, if the assignment under which they 
sued made them sole owners of all the right, title, and in- 
terest of Moore, then we were right in refusing to comply 
with their demands, for other parties should have joined 
with them. They sue under a confessedly ambiguous and 
inconsistent contract; and, in so doing, they are obliged to 
and do interpret it in a certain way. Relying on this con- 
struction, defendants take issue with them, and show that 
they are not the proper parties; when straightway they 
propose to “ mend their hold,” which, we submit, they can 
not.do. The appellees brought their suit under a certain 
writing, which, they say, is an assignment, and which, 
they allege, made them the owners of certain rights; and 
yet now they propose to deny the validity of that assign- 
ment. They sue, in effect denying that they are trustees; 
and yet, forced by the exigencies of their case, they now 
propose to hold these appellants liable, on the ground that 
they are trustees,  * | 
Bigelow on Estoppel, Chap. XXIV: 


“It may accordingly be laid down as a broad proposi- 
tion, that one who has taken a particular position in the 
course of a litigation must, while that position remains 
unretracted, act consistently with it.” 


hh, R. Co. v. MeCarthy, of. S. 258, and cases cited 
there. 

Daniel v. Morton, 13 Q. B. 198. 

Dryfoos v. Adams, 48 Cal. 131. 


Deanming v. West, 66 Ll. 366. ’ ie 
Liste : Lporete ad rents 


Crop v. Lremble, 66 Ill. 428. 
Thurlough v. Kendall, 62 Me. 1€6. 
Callaway v. Johnson, 51 Mo. 33. 
McQueen v. Gamble, 33 Mich. 344. 


Again, the complainants must prove their title, as 
alleged. 

If the agreement between Moore, West and Westcott 
made complainants trustees for themselves and Moore, 
they must sue as such trustees. | 

Being, as they now insist, trustees, they can not main- 
tain a suit in their own names as the sole and individual 
owners. 
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tion squarely in issue, and the proofs fully support the an- 
swer. This, of itself, is fatal to the suit. 


Second Error. 


The court erred in finding the first claim of patent 
No. 30,685, of November 20, 1860, to be valid. 
This claim is as follows (p. 82): 


“First. I claim the conduit or passage, H, arranged 
between the bottom of the hopper and the discharge, in 
combination with the oblique discharge, I, and the tooth- 
distributing cylinder, C, substantially as described and tor 
the purpose herein specified.” , 


The alleged invention relates to what are known as 
“force feed” grain drills. Prior to the introduction of 
force feeds, what were known as gravity or slide feeds 
were used, which consisted of a hopper converging toward 
the bottom, and having an opening through the bottom. 
The size of this opening was regulated by a slide, whereby 
the opening was made larger or smaller, to sow more or 
less grain. To insure the continuous passage of the grain 
through the opening, agitators were used which kept the 
grain over the opening constantly stirred up, and caused 
it to drop through the hole in a steady fine stream. These 
feeds were not always reliable, and about 1840, force feeds 
were introduced (Ree., p. 50, ans. 4-8). 

There are many hundreds of patents on these force 
feeds for modifications and improvements. The general 
principles of their construction, however, are all substan- 
tially the same. They consist of a cup open at one side, 
in which revolves a toothed or fluted wheel; the cup, which 
is suspended beneath the hopper, fills with grain, which is 
forced out by the teeth or flutes of the wheel, the grain 
passing down behind the wheel, under it, and thence out. 

In Moore’s drill one cup was used to supply grain to 
two drill teeth or coulters, thus requiring but half the 
usual number of cups. The cup and fluted wheel were 
made long enongh to carry and supply a double quantity 
of grain. As the flutes were horizontal, they formed little 
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long narrow buckets. And, according to Moore’s theory, 
as one of these buckets came to the edge of the discharge 
opening, its entire contents would be poured into the 
coulter or tooth and pass down in a bunch. This, proba- 
bly, was true in Moore’s construction. To remedy this, 
Moore made the edge of the opening V-shaped to form a 
spout as it were; just as the edge of tin dippers were 
made one hundred years ago; just us the edge of hundreds 
of household utensils have been made time out of mind, 
every iron kettle, almost every metal vessel for holding 
liquids has been provided with such an edge for concen- 
trating its contents as they are poured out. This is what 
Moore did. 

He did what any mechanic would do when he had a 
broad pouring or discharging surface, ond desired to dis- 
charge asmall stream. He says in his patent, page 80, 
in stating the novel features of his invention: 


“ They consist, first, in combining a conduit or passage 
for the grain arranged between the bottom of the hopper 
and the discharging orifice with the oblique es ite: 
orifice and the distributing cylinder; second, 


There are three elements named in the claim, to wit: 


“The conduit for the passage of the grain under the 
fluted wheel, the oblique discharge, and the toothed or 


fluted distributing eylinder.” 


The distributing cylinder was old, it being used in all 
force feeds; the passage for the grain was old, as no force 
feed couid be used withuut it; the straight or horizontal 
discharge was, of course, old, the improvement consisted 
simply in making it oblique, or converging toward the 
middle, to cause the contents to pass out more in a stream 
than in bunches or buckets full. We can see no invention 
in applying a spout or “ oblique discharge” to the cup of a 
grain feeding device, any more than in applying it to a 
cup of any kind. 

In the specification, mention is made of the slight ele- 
vation of the discharge, to keep the grain from dropping 
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out by gravitation; but this is not mentioned or claimed as 
new, as it was common to force feeds, a necessary condi- 
tion; otherwise, the grain wonld flow out whether the 
machine was in operation or not, and become a gravity 
feed without the slide. It is one of the essential features 
of a force feed. : 

The complainants below so construed the patent, and 
insisted that it covered any form of passage for the grain 
back of and under the seed wheel. Upon that construction 
they insisted throughout; and so put their questions to all 
the witnesses on the accounting. The value was based 
upon any passage with oblique discharge, as compared 
with a feed which had no passage at all, and which, as the 
witnesses say, would be worthless. 

We submit, then, that there was no invention in this 
claim, if broadly construed to cover a grain cup with a V- 
shaped discharge or spout. It may be valid in Moore’s 
particular combination, where one long cup and cylinder 
is used to convey grain out of the cup, but the defendants 
use no such construction. 

The defendants do not, on most of their machines, not 
on the one held to infringe, use an “ oblique discharge” at 
all, but one that is slightly rounded, simply for convenience 
in casting, as explained by Mr. Rude (p. 167): 


“Q. 128. You say, in answer to question 49, that for 
the drills made in 1873, the pe** jas were a little rounded 
up at the discharge orifice. sy whose orders was this 
done? 

[Objected to as immaterial. | 

A. They didn’t have any orders at all, as I know of. 
I’m positive almost that they didn’t have any orders. 

Q. 129. Why was it done, and by whom? 

[Objected to as immaterial. ] 

A. I suppose the reason it was done was to make it so 
that a poorer class of molders could mold the cups and 
make them perfect; the parties that made the patterns. I 
suppose the Dayton Machine Company did it. I never 
knew exactly who did it.” 


The claim may be valid for the combination named, if it 
is construed as limited to a cup containing a long feeding 
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cylinder, in which the oblique discharge is necessary for 
the purpose described ; but if it is held to cover a rounded 
or spout-shaped discharge in any grain cup, it is invalid. 


| 
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Third Error. 


The court erred in finding that defendants’ machine in- 
fringed the first claim of patent No. 30,685. 

We admit that if the claim is construed broadly, to 

cover any spout-shaped opening or discharge in a grain 
drill feed, whether it is combined with a long or short ey]- 
inder, whether it accomplishes the result claimed or net, 
then one form of defendants’ machines may be held to in- 
fringe. If it is limited to the combination shown in the pat- 
ent, where it is needed and used for a particular purpose, 
then neither form of defendants’ machine infringes. 

At the hearing of this cause, when the court found 
the patents valid and infringed, only one form of defend- 
ants’ machine was in evidence. When the case was before 
the master, another form of seed cup was put in evidence 
by complainant, which the master held came within the 
claim. The difference between these two devices illustrates 


the wide expansion this alleged invention has been allowed. 

In force feeds two methods are employed to regulate 
the quantity of grain sowed. One is by changing the 
rapidity of the revolution of the toothed wheels or eylin- 
ders. ‘To sow heavily they are revolved fast, to sow lightly 
they are revolved slowly. To this class Moore’s machines 
belong. The other method is one which came into use 
long after Moore’s patent. It consists in employing a wide 
cup, into which the end of a fluted cylinder is introduced: 
from the side, moving horizontally. The further this fluted 
cylinder extends into the cup, the greater portion of its 
fluted part will come in contact with the cup of grain, and 
the greater amount will be fed. In this latter class the ob- 
lique discharge is of no earthly use, and if used at all it 1s 
simply because an obtuse angle or curve is more easy to 
draw out of the sand in casting than an acute angle, as 


stated by Mr. Rude (p. 167), : 
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The first form of defendants’ machine is shown in 
“Complainant’s Exhibit, Defendant’s Hopper, with Seed 
Cups and Driving-shaft.” 

It will be seen that the mouth or discharge is slightly 
rounding or V-shaped, instead of square, as shown in ex- 
hibit seed cup, A No. 2. It would be very difficult to cast 
the cups in any other way. It would be the natural way 
in which any mechanic would make them. It certainly 
does not constitute or involve invention. It was not made 
for the purpose described in the patent, nor is it needed or 
used for that purpose. There is no long fluted cylinder 
feeding grain in bunches, but a narrow wheel pushing out 
of the cup only a grain or two at atime. There is no oc- 
casion for any particular form of opening. If the claim is 
valid at all, it should be confined to “an oblique discharge 
in combination with the toothed distributing cylinder, C,” 
shown and described in the patcnt. In such a feed, it may 
be desirable, it may do better work, but in defendant’s de- 
vice, it accomplishes no good whatsoever, and to sustain 
this claim of infringement, would be equivalent to say that 
because Moore used a spout-shaped opening where he 
needed it, with a long cylinder, to accomplish a particular 
purpose, others using a different combination, a narrow 
cylinder or wheel, where a spout-shaped discharge can ac- 
complish no such purpose as in Mvore’s machines, because 
it is not needed, and with any form of conduit, still they 
infringe, becanse Moore’s claim covers it with any toothed 
distributing cylinder, and any conduit. If Moore had been 
the first to make the great discovery, that the contents of 
a vessel would pour more easily and steadily by using a 
spout-shaped discharge to concentrate them into a stream, 
such a construction might be tenable; but he was not. 
Even if it involved invention to apply this well-known fact 
to a grain cup with his long toothed feeding cylinder, to 
accomplish a particular result, it does not give him the 
sole right to its use, even in a seed cup, where it accom- 
plishes no such result. Defendants use it for convenience 
and economy in casting. It makes absolutely no difference 
in the operation or flow of the seed, as seen in exhibit, 
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“ Seed cup, A No. 2.” In defendants’ cup, the perpendic- 
ular walls are brought so near together that there is no 
possibility of discharging long, narrow buckets full of 
grain, hence vo possible bunching. Defendants do not 
use a fluted seed wheel—no “ buckets full” or “ bunches” 
are gathered to be discharged. The patent, to be held 


valid at all, must be limited to the combination of the: 


oblique discharge, with a long, fluted or toothed distribut- 
ing cylinder, calculated, without the oblique discharge, to 
gather the grain in bunches. Thus construed, neither form 
of defendants’ machine can be held to infringe. Again, 


the claim is for a combination of three distinct elements, 


“the conduit or passage, I, the toothed distributing cyl- 
inder, C, and oblique discharge, I.” The master found 
(and the court sustained the finding), as follows: 


‘‘ Besides this, it appears that some of the so-called 
infringing machines did not use all the elements of the 
combination described under the first claim above men- 
tioned. In some of them, the ‘oblique’ discharge, I, was 
not used, but what is called a ‘straight’ discharge was 
substituted therefor. 

To this it is answered that the ‘straight discharge’ is 
the mechanical or practical equivalent of the * oblique dis- 
charge,’ and that the use of the conduit, H, and the toothed 
cylinder, *C, in combination with the ‘ straight discharge,’ 
is as much an intringement of complainants’ claim as if 
the ‘oblique discharge’ were used. 

The merit claimed for the oblique discharge was ‘that 
the grain was delivered from the discharge orifice in a 
steady flow, while the straight discharge would deliver it 
in bunches. Theoretically, this seems to be so, but prac- 
tically, and as shown by the tests made in the master’s 
office and the experiments testified to by the witnesses, 
there seems to be very little, if any, difference in this re- 
spect.” ) 


A claim for a combination is not infringed by the use 
of only a part of the combination. 
Prouty v. Ruggles, 16 Peters, 341. 
Eames v. Godfrey, 1 Wall. 78. 
Case v. Brown, 2 Wall. 320. 


r 
’ 


27 
Dunbar v. Myers, 94 U. 8. 187. 
Fuller v. Yeutzer, i v8 S. 297. 


The oblique discharge is stated in the patent to be 
necessary for a particular purpose; it is made a part of 
the claim for accomplishing that purpose. If others find 
that the patentee was workiny under a false and mistaken 
theory, that one element of the combination was not neces- 
sary, and they accomplished the result without it, they 
certainly do not infringe. 


Fourth Error. 

The court erred in finding damages for complainants, 
when it should have found that complainants had failed 
to prove any damages, or any measure of damages, or any 
definite number of infringing machines, 

In the record is found (p. 26) the opinion of Judge 
Woods sustaining defendants’ exceptions to the master’s 
first report. On page 19 is found the master’s second re- 
port, to which defendants excepted (p. 22). The first re- 
port found that complainants had an established license 
fee, and the number of infringing machines 1,600, equally 
divided between one and two-horse drills. The court 
held, on exception, that the rp gai He had no estab- 
lished license fee. . He said, in his opinion (p. 26), nothing 
whatever about the vie ao to the report relating to 
the number of infringing machines, but concluded (p. 30): 


“ Without further evidence the plaintiff is entitled to 
nominal damages; but that there may not be a failure ot 
justice, the case is remanded to the master, with directions 
to admit further evidence by each party, if offered, and to 
report the same and his conclusions.” 


Under this order the complainant took no additional 
testimony as to the number of infringing machines, but 
ealled several witnesses to prove the value of the combina- 
tion covered by the first claim of meet No. 30,685. 

The master, thereupon, found in his second report 
(p. 19) an increase in the number of mesial s; aud on the 
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new evidence, proceeded to estimate the value of the in- 


vention covered by this first claim. 
We will consider this report, first, as to the measure of 
damages ; second, as to the number of machines. 


Measure of Damages. 

The complainants waived all claim to profits. No 
machines were ever made under the patents; they were 
never put upon the market (page 52, ans. 23; page 53, 
ans. 29-33.) The complainants had no established license 
fee (Judge Wood’s opinion, pages 28 and 29, and evidence 
referred to). We admit, that under these circumstances, 
it is not an easy thing to prove damages, even if any were 
suffered. But the burden of proof is on the complainants. 
Damages are defined by this court as: 

“ What a patentee would have made if an infringer 
had not interfered with his rights.” (Seymour v. MeCor- 
mick, 16 low. 490.) “ This is a question of fact, not a judg- 
ment of law.” It must be proven, not guessed at. (New 
York v. Ransom, 23 How. 487.) 

In order to show that a patentee would, in fact, have 
made a particular profit, if an infringer had not forestalled 
his sales, it is necessary to show that he would, but for that 
infringer, have made those sales; and to that end it is neces- 
sary to show that he could have supplied the articles 
wanted, and that the persons wanting those articles would 
have bought them of him had no infringer interfered. 
Where those facts are proven, the damages of the pat- 
entee will consist of the profits which he would have de- 
rived from the sales made by the infringer, if the patentee 
had made those sales; supplemented by the amount of 
whatever reduction of prices the patentee was compelled, 
by the defendant’s competing infringement, to make even 
upon the goods which he did sell. (Goodyear v. Bishop, 2 
Fisher, 161, 1861; Magie Ruffle Co. v. Douglass, 2 Fisher, 
340, 1863; Sargent v. Mfg. Co. 17 Blatch. 247, 1879; Fitch 
v. Bragg, 16 Fed. Rep. 247, 1883.) 

It was impossible for complainants to produce such 
evidence, for none existed. Perhaps in this emergency it 
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was competent for them to offer evidence of the value of 
the invention to the defendants; but if so, the proof must 


be of t 


he most satisfactory character. 
New York v. Ransom, 23 How. 487. 


“Proof must be specific and actual, not speculative. 


Actual 


damages must be proven not imagined.” 
Seymour v. MeCormick, 16 How. 485. 


Upon this point the complainants examined six wit- 


nesses, 


fevre, p.62; Shearer, p. 77; Patrick, p. 


Tl 


to wit: Thompson, p. 66; Westcott, p. 55; Le- 
2; Marley, p. 38. 
ie testimony of these witnesses is substantially the 


same, and is all subject to the same objection, that it affords 
absolutely no measure of damages. 


TI 


1ompson testifies (p. 66) : 


“Q. 3. What are the advantages in a force feed grain 
drill of a space in the seed cup for the passage of the seed 
back of and under the seed wheel, and terminating in an 
oblique discharge orifice, when used in connection with a 


toothed or fluted seed-distributing cylinder? 


By a force 


feed I mean one in which the grain is carried through the 
seed cup by a wheel up to and over an elevated discharge 


orifice. 


A. 3. The advantage is if there was no channel it 


would 


channel would be of little or no value. 


break or erack the grain, and a feed without the 
The advantage in 


an oblique discharge orifice is to get the benefit of two flutes 


at a tit 


ne, and run the grain in a more continuous stream 


than with a straight orifice. 


Q). 


4. What would be the difference in price at which 


manufacturers could sell two-horse grain drills whieh de- 


livered 


the seed evenly and uninjured, and others equally 


well made but which was liable to grind and bunch the 
seed and deliver it unevenly ? 


A. 


4. There would be no sale for a grain drill which 


would grind or crack the grain. 


Q. 


been a 


5. Since the introduction of force feeds has there 
ny market for slide or gravity feeds within your 


experience ¢ 


A. 


Q. 


5. There has been but very little, if any. 
6. Assuming that manufacturers had not the right 


to make grain drills having a passage around the distribut- 
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ing cylinder and an oblique discharge as before described, 
what, in your opinion, would be a reasonable: and fair 
royalty or license fee per drill for the privilege of making 
and selling two-horse drills with such a feed ? 

A. 6. I should consider that five dollars would be a 
reasonable license. 

Q. 7. Answer a similar question as to a one-horse drill. 

A. 7. About two dollars and a half.” 


We call attention to the construetion of the question 
and the understanding of it, by the witness. Ils answer 
relates to the comparative value of a machine without any 
passage for the grain at all, a machine totally useless and 
worthless, with one having a passage forthe grain and an 
oblique discharge. Assuming that the oblique discharge 
did no harm, his answer would be the same. This witness 
is not a manufacturer, never read the patent (p. 70, a. 40) ; 
never saw a drill made like that deseribed ; had no experi- 
ence in the matter of licenses (p. 68, a. 18), but bases his 
estimate at five dollars because that, in his opinion, * would 
be a fair recompense to the inventor” (p. 68,a. 15). “A 
manufacturer could pay that and sell the drill at a profit.” 
Is this specific and actual proof of complainant’s damages ? 
A machine that will do its work well, is compared with 
one which has no value whatever, one that is absolutely 
worthless. 

Shearer says: “The difference in the selling price 
would be fully as much as the price of the drill” (p. 73), 
which is undoubtedly true, “ and a reasonable royalty 
therefore would be about five or six dollars” (a. 6). All 
the witnesses are asked the same question with substanti- 
ally the same answer. Patrick thinks five dollars would be 
about a fair royalty, and yet he granted licenses at less than 
$4.75 which permitted his licensee to use all the claims in 
twenty different patents (pp. 43-44). And yet these wit- 
nesses are nof to blame for these answers; indeed, the an- 
swers put the value, as based on their understanding of 
the questions, too small. ‘hey are deliberately led to as- 
sume that the question relates to the right to use a passage 
through the seed cup and an oblique discharge. Not such 
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a passage combined with an oblique discharge. They are 
led to assume that the royalty covers not “the combina- 
tion” but the privilege of making a useful and salable ma- 
chineas compared with one absolutely useless and worthless. 
This evidence is of no value whatever. It is incumbent 
upon the complainants to offer specific and actual proof. 
They can not leave the measure of damages for the court 
to guess at. 

Now, as against this evidence we have the only true 
measure of damages in such a case, to-wit: the market 
value. The same class of machines made by the defend- 
ants, with oblique discharge, were made by the Hoosier 
Drill Co., the Wayne Agricultural Co., and others. 

J. W. Stoddard & Co., P. P. Mast & Co., The Farmers’ 
Friend Co., made machines differing, in that they had no 
oblique discharge, but used a straight discharge orifice. 
(Pages 47, 51, 64, ans. 23-27, pp. 75 and 74). 

All these drills sold for the same price. They sow the 
grain precisely as evenly, with or without the oblique dis- 
charge. (Testimony of Swope, p.181; Fulghun,51; Law- 
rence, 46; Marley, 38). 

Mast & Co., who, in 1876, made a settlement with 
Westcott, under these patents, to avoid suit (p. 170), and 
received a license, never took the trouble to change his 
machines, but continued right on with the straight dis- 
charge. | 

The Farmers’ Friend Co., and Stoddard, when the 
patents expired, never altered their machines, but sold 
‘them as they always had done, for the same price, with the 
straight discharge, that others had sold them with the 
oblique. 

In 1880, the defendants changed from the oblique to 
the straight discharge on account of this suit (p. 164, ans. 
86 and 87). Their principal agent, Mr. Reinstedler, al- 
thougii his attention was called to the change by letter, 
never actually noticed it until his testimony was being 
taken, two seasons later (p. 120). He continued to sell the 
drills after the change, exactly as before; neither he or his 
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customers paid any attention whatever to the change. He 
says, (pp. 119-120) : 


“Q. How long have you been engaged in the sale of 
grain drills and other agricultural machinery ? 

Ny, ste by plaintiff as irrelevant.] ° 

Twenty years. 

Q. Are you familiar with the construction and opera- 
tion of the various grain drills manufactured and sold in 
this section of the country ? 

[Objected to by plaintiff as irrelevant, and not a proper 
cross-examination. | 

A. Yes, sir. 

Q. State whether you find any more difficulty in sell- 
ing grain drills with the straight dise harge, and the bear- 
ing ut both ends of the cylinder, like Exhibit B No. 2, 
than those with the oblique discharge and short bearing, 
like B No.1? 

[Objected to by plaintiff as being irrelex ‘rant, and a 
improper cross- examination, not being pertinent to hee 
matters testified to in chief. | 

A. They sell equally as well, and for the same price. 

Q. Has either the oblique discharge, or the short bear- 
ing any advantage whatever in the market, over the 
straight discharge “and double bearing ? 

| Objected to for same reasons as last question. | 

A. I can see none. 

- Q. Can you get any more money for the one, than from 
the other? 

[Objected to for same reasons as last question, by 
plaintiff. | 

A. No, sir.’ 


The truth is, that it does not make the slightest differ- 
ence whether the oblique discharge is used or not. The 
matter was fnlly tested. Fulghun says (p. 52): 


“(. 17. Have you ever made any experiments to ascer- 
tain whether the grain will bunch when fed in such a de- 
vice as has been described, without the oblique discharge ? 

A. I have 

Q. 18. How did you make the experiment, and what 
was the result? 

[Same objection. |] 
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A. By feeding grain through eups with both kinds of 
discharges spoken of, oblique and straight, to see whether 
there would be a perceptive difference in the flow of the 
grain from the discharges, and [ tound by such experiments, 
that I was not able to ‘dis ‘tinguish any difference. 

Q. 19. Were both these seeding devices on the same 
drill, and operated by the same shaft at the same time? 
A. No; they were not, but were tested side by side. 

(). 20. If you covere «l up the seeding device, leaving the 
stream of grain visible, could you tell from the streams of 
griin which came from the oblique and which from the 
straight discharge? 

A. I could not. 

Q. 21. What, then, is the value of the oblique dis- 
charge, in combination with the fluted cylinder and passage 
around it, over the straight discharge? 

[Same objection. ] 

A. Since making those experiments, my conclusions 
naturally were that it had no value over the straight dis- 
charge, although before making those experiments I had 
believed that it had a value.” 


(See also Lawrence, p. 48.) 
The master himself says (pp. 20-21): 


‘‘ Besides this, it appears that some of the so-called 
infringing machines did not use all the elements of the 
combination described under the first claim above men- 
tioned. In some of them ,the ‘ oblique’ discharge I was 
not used, but what is called a ‘straight’ discharge was sub- 
stituted therefor.” 


To this it is answered that the “straight discharge ” 
is the mechanical or practical equivalent of the “ oblique 
discharge,” and that the use of the conduit, “ H,” and the 
toothed cylinder, “ C,”’ in combination with the “ straight 
discharge,” is as much an infringement of complainants’ 
claim as if the “ oblique discharge” were used. 

The merit claimed for the oblique discharge was that 
the grain was delivered from the discharge orifice in a 
steady flow, while the straight discharge woald deliver it 
in bunches. Theoretically this seems to be so, but practi- 
cally, and as shown by the tests made in the master’s office 
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and the experiments testified to by the witnesses, there 
seems to be very little, if any, difference in this respoct 


Does this court aw: ard damages for the pafctugeneent of 


a patent based upon a theory demonstrated to be false? 

The master, like the witnesses, assumes that if defend- 
ants use any of the elements of the claim, they infringe, 
and must pay, not for the use of the combination, but for 
a channel without which the machine would not work at 
all, whether that channel is combined as: described in the 
claim or not. 

Such a finding hardly needs comment before this 
court. (Prouty v. Ruggle 8,16 Peters, 341; Hames v. Godfrey, 
1 Wal. 78; Case v. Brown, 2 Wal. 320; Fuller v. Yentzer, 
94 U.S. 297 ; ; Water Meter Co. v. Desper, 101 U.S. 332.) 

Yet the master’s blunders do not stop here. The wit- 
nesses testify that a fair royalty for a machine which is 
cupuble of working, as compared with one which wont 
work at all, would be about five dollars. This is all the 
evidence the master has; yet he fixes it at $1.50 per drill. 
He does not give a single reason; not a word of proof is 
referred to as a basis. It is simply a guess. The court, too, 
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guesses. He finds the master has erred somewhere, but he 


does not say or intimate whether it, is in the measure of 


damages or the number of machines. He simply arbitra- 
rily reduces the gross finding by $450, and says: 
' 
“In so far as the master’s report is inconsistent with 
the foregoing order, the exceptions to said report are sus- 
tuined, and in other respects said exceptions are overruled.’ 


Are masters and courts governed by no rules of law ? 


The Number of cadibalgh Machines. 


The master finds as follows (pp. 21, 22): 


“ Besides this it appears that some of the so-called in- 
fringing machines did not use all the elements of the com- 
bination described under the first claim above mentioned. 
In some of them the ‘oblique’ discharge I was not used, 
but what is called a ‘straight’ discharge was substituted 
eee. tk ; 
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“Tr appears, by George Rude’s evidence, that during 
the ,ears I870, T8774, 1875, 1878, 1879, LS80. and in 1881 
(prior to Mav), defendants made and put on the market 
about 2,000 drills; if his outside figures were adopted the 
number would be larger. Squire Rude makes the number 
less. In my former report I used George Rude’s evidence 
as to the contents of a written statement ke had made, for 
a basis upon which to estimate the number of infringing 
machines. His deposition, outside of what he says about 
the written statement, shows a greater number than I then 
reported. I now report and find that tht whole number 
made atid sold by defendants, which infringed all three of 
the elements of the combination covered by the first claim, 
was 2,000, and that of these one-half were one-horse and 
one-half two-horse drills. The burning of defendant’s fae- 
tory, and the loss of their books, have made it impossible 
to get at the exact number.” 


The court will bear in mind that the testimony as to 
the number of infringing machines upon which the master 
bases this finding, is exactly the same as that upon which 
he based his findings in his first report. In his first 
report he included all machines which infringed any of 
the three claims held valid, viz: the first and second of 
patent No. 30,685, and the sixth of No. 31,819, one 
relating to the oblique discharge, one to the tndepend- 
ent bearings of the cylinder, and one to the removable 
driving shaft. Some of the machines contained only 
one of the devices, to-wit, the removable driving shaft, 
some only the independent bearings, yet all were included 
in the 1,600 reported. His Honor, Judge Woods, says 


(page 27): 


“As to the point made, that the evidence does not 
show how many of the machines made by defendants in- 
fringed one, and how many infringed both claims of plaint- 
iff, the master is of the opinion that the terms of the license 
were the same in either case, and the same fee was charged 
whether one or more claims were infringed. . . . 

In respect — two or more claims in a patent, each of 
value and distinet from the other, one can not equal all in 
value any more than in mathematics a part can equal the 
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whole. The licensee may, if he choose, bind himself to 
pay the same price, Whether he use the entire invention or 
a part only, but at the same time he acquires the right to 
useall, and so his agreement may not be unreasonable; 
but if, as against an infringer, such a license can have,any 
force, reasonably, it must be in the way only of establish- 
ing a royalty for the entire invention. ‘This view is in ac- 
cordance with authority.” 


If, then, the total number which infringed any one of 
the three claims was 1,600, how can it be that the same 
evidence proves that the number infringing only one of the 
three claims is 2,000? How ean this be explained? The 
master says (p. 21): 3 


“Tt appears by Geo. Rude’s evidence that during the 
years 1870, ’74, °75, °78, ’79, ’80, and ’81 (prior to May), 
defendants made and put on the market about 2.000 drills; 
if his outside figures were adopted the number would be 
larger. Squire Rude makes the number less.’ 


These two witnesses are the only ones who testified 
to the number of infringing drills. In his “first re- 
port” the master reported all that infringed any one 
of the three claims. Now let us look at George Rude’s 
testimony, which relates to the larger number (p. 164, q. 
and a, 85--91): 


“Q. 83. Tlow many five-hoed drills did you manufac- 
ture during the vear 1880? 

A. I'd say from two hundred to three hundred and 
twenty-five. It isall a guess. 

Q. 84. How many eight-hoed drills did you manufae- 
ture during the year 1880? 

A. I'll have to make a guess at that; from seven 
hundred to a thousand. ; 

Q. 85. Did you manufacture any three-hoed drills dur- 
ing the year 1880? Ifso, how many? 

A. Yes; that is a guess; ll say about twenty-five. 
I think they were all returned at least once. 

Q. 86. How many of the drills manufactured that year, 
had feeding devices like Exhibit A 1? 

A. Lain’t positive that there was any of them. We 
changed the patterns during that year to make the dis- 


37 


charge orifice straight instead of round, but the hole through 
the cylinder remained unchanged. 

Q. 87. Then the feeding devices upon the five-hoed 
drills manufactured by you during the year 1880 were like 
Exhibit A 1, with the exception of the change in the dis- 
charge oritice of which you have spoken ? 

[Objected to as leading. | 

A. Yes. 

Q. 88. You say you changed the discharge orifice by 
making it straight in the year 1880? Give your best im- 
pression as to the exact time during the year when the 
change was made, 

A. I think it was some time in July—may be the first 
of August. 

Q. 89. Did you make any other change in the feeding 
device of the five-hoed drills in that year, except that 
above mentioned ? 

A. Not as I know of; none made that I know of. 

Q. 90. | wish you would describe particularly the 
change which you made in the discharge orifice ? 

A. [have answered that, [ guess; we just cut it straight 
across the bottom. 

Q. 91. How many of the drills manufactured in that 
year had feeding devices like Exhibit B 1? 

[Question objected to, as Exhibit B 1 has never been 
held by the court to be an infringement of the letters pat- 
ent sued on. 

A. All of the eight-hoed, I think.” 


Here we find in a single year from 200 to 325 (five- 
hoed) drills of the 1,600 reported in the first report which 
contained the short bearing and infringed the second claim, 
did not have the oblique discharge, and therefore go to 
reduce the number, not to increase it. The number 1,600 
has been increased “ by subtraction.” Again the master 
found in his report 1,600 drills equally divided between one 
and two-horse machines. The eight-hoed machines were 
two-horse and all the others one-horse drills. In this same 
year, 1880, there were made from 200 to 325 five-hoed or 
one-horse machines; 25 three-hoed or one-lhorse machines ; 
700 to 1,000 eight-hoed or two-horse machines, or at the 
outside, 350 one-horse, and 1,000 two-horse. 
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Yet, we find the master not only increasing the total 
number from 1,600 to 2,000, by his peculiar system of sub- 
traction, but, marvelous as it may seem, one-half was still 
one-horse, and one-half two-horse drills. We submit this 
is too much. 

[n estimating the number of machines which used this 
feature, the master says (p. 21): 


“In my former report, I used George Rude’s evi- 
dence as to the contents of a written statement he had 
made, for a basis to estimate the number of infringing 
machines.” 


This statement was made before the accounting, as a 
step in negotiations fora compromise. The statemenit is not 
in evidence; its absence is not accounted for or explained. 
It was a statement of the total number of drills made, 
without regard to the number infringing this claim or 
any other. The evidence was objected to (pp. 157 
and 158). 

We find it difficult to imagine a more concentrated ac- 
cumulation of errors than the admission of such evidence: 
and the basing of a report upon it. 

If the master wants to guess, let his guesses be within 
at least reasonable probability, and based on some shadow 
of proof. 

The fact is simply this, the master had made up his 
mind to find for the complainants, and he must do so ruat 
coelum. 

We therefore submit : 

First. The bill should have been dismissed for mis- 
joinder of parties complainant. 

Second. The first claim of patent No. 30,685, is invalid, 
unless limited to the combination described. If so lim- 
ited, it is not infringed. 

Third. The complainants have failed to produce actual 
proof either of the number of machines, or a measure of 
damages. 
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If the second or third points are found for appellants, 
the decree below must be reversed as to the account, with 
nominal damages, and all costs of accounting and appeal 
for appellant. 

Respectfully submitted, 
L. HILL, 
ARTHUR STEM, 
Counsel for Appellants. 
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Squire B. Rude and Henry Husted and Americus E. Johnson, 
Admini-trators of George Ww. Rude, decease d, and William M. 
Snyder, Executor of John R. Rude, deceased, defendants by 
Revivor, Appellants, Is. 
John M. Westcott and Henry Lewis and John T. West and 
Edward A. Ferguson, Executors of Charles W. West, deceased, 
complainants by Revivor, Appellees. 
BRIEF FOR APPELLEES. 
’ 
STATEMENT. 
ao 

ie This is an appeal from the Cireuit Court of the 
United States for the District of Indiana, in which court 
John M. Westeott and Charles W. West filed their bill 
of complaint Mareh 10, 1576, against Squire B. Rude, 
George W. Rude and John KR. Rude, for an injunction 
and damages on account of the infringement by them 
of two letters patent of the United States, issued to 
Hiram Moore, for improvements in grain drills, being 
No. 30,685, dated Nov. 20, 1860, and extended for seven 
vears from Nov. 20, 1874, and No. 31,819, dated Mareh 
26, 1861. (Ree. 1.) “ 

:' The original answer (p. 7), filed May 1, 1876, de- 

‘$ nied infringement, and set up a number of patents and 

uses as anticipatory of the patent sued on, but no evi- 


dence of any of these was offered. By an amended 
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answer filed Feb. 28, 1851, the assignment of certain 
interests in the Moore patents is set up, with the alle- 
gation that the complainants had not sufficient title to 
enable them to maintain their suit. (Ree. 11.) 


In May, 1881, the case was heard by Judge Gresham 
who in an oral opinion decided ‘that the title to said 
letters patent, respectively, is duly vested in the com- 
plainants,”’ and that the defendant had infringed the 
first and second claims of the 1860 patent, and the sixth 
claim of that of 1861, as appears by the interlocutory 
decree, p. 12, whereby it is referred to W. P. Fishback, 
Esq., to take the account. 


On Dec. 6, 1881, the Master filed his report, based 
on an established license fee; exceptions to which by the 
defendantewere sustained by Judge Woods, who remand- 
ed the case to the Master for further evidence and 
report. (Ree. 26, 30.) 

The Master filed a second report April 23, 1885, 
(Ree. 19,) to which exceptions were filed by the defend- 
ants (Rec. 22), and overruled by Judge Woods, in an 
oral opinion, except in so far as the amount of damages 
decreed, $1800 (Rec. 26), is less than the Master re- 
ported, $2,250. (Rec. 22 

During the pendency of the suit, one of the com- 
plainants, Mr. West, and two of the defendants died, 
and the suit was duly revi¥ed. (Ree. 26.) 


From the final decree the defendants appealed, and 
we suppose the only questions for review will be as to 
the title of the complainants, infringement and the 
correctness of the damages found. 
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In the court below, while infringement was not 
admitted at the hearing, it was so obvious that there 
was very little controversy on the subject. 

The real controversy was on the question of defect 
of title or of parties, and as this question depends en- 
tirely on the construction of two agreements printed in 
the record at pages 89, 96, 97, for convenience we will 
reprint them here: 


CONTRACT BETWEEN MOORE, WESTCOTT AND WEST. 


“This agreement, made this sixth day of October, Anno Dom- 
ini one thousand eight hundred and seventy-four, by and between 
Hiram Moore, residing near Ripon, in the County of Fond du 
Lac, and State of Wisconsin, party hereto of the first part, Charles 
W. West, of Cincinnati, in the County of Hamilton, and State of 
Ohio, party hereto of the secoud part, and John M. Westcott, of 
Milton, in the County of Wayne, and.State of Indiana, party 
hereto of the third part, witnesseth, 

“That whereas, sundry letters patent of the United States 
heretofore bave been granted to said Moore, which said letters 
patent are respectively numbered, entitled, and dated as follows, 
to-wit: No. 30.685, dated Nov. 20th, 1860, and entitled, ‘Im- 
provement in Seed Drills, and No. 31,819, dated March 26th, 
1861, and entitled, ‘Improvement in Seed Drills, and whereas, 
the said Moore is justly indebted unto the said Charles W. West 
in the full sum of ten thousand dollars, for money advanced to aid 
him, the said Moore, in perfecting his inventions, and is desirous 
of securing the repayment of the same, and whereas, the said 
Westcott is desirous of acquiring an interest in the inventions 
and letters patent aforesaid, and in any re-issue, renewal or exten- 
sion thereof; now, therefore, 

“ Know all men by these presents, that, for and in considera- 
tion of the premises, and of the sum of five dollars in lawful 
money, to me in hand, by the said Westcott and West, before the 
execution hereof, paid, and of other valuable considerations, me 
thereunto moving, I, the said Hiram Moore, do hereby assign, sell 
and set over unto the said Charles W. West, and John M, West- 
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cott, the entire right, title and interest in and to the letters 
patent aforesaid,and in and to the inventions and improvements rep- 
resented, shown, ur described therein,including any renewal, reissue 
or extension thereof, the same to be held and enjoyed by the said 
West and Westcott, and their legal representatives, as fully and 
entirely as the same would have been held and enjoyed by me 
had this assignment and sale not been made, to the full end 
of any term or terms for which the letters patent aforesaid, or 
either of them, have been, or hereafter may be, granted, reissued, 
renewed, or extended. 

“] hereby further agree to sign such lawful papers, and do 
such lawful acts as may, by the counsel, learned in law, of the 
said West and Westcott, be deemed necessary or expedient, in 
order to obtain an extension or reissue of the patents aforesaid, or 
to assert, maintain, or defend the rights secured by said letters 
patent. It is expressly understood, however, that the costs and 
charges of the proceedings aforesuid shall be defrayed by said 
West and Westcott, as hereinafter provided, 

“In consideration of the premises, | hereby further make 
constitute and appoint the said Charles W. West and John M. 
Westcott my true and lawful attorneys in law, and, in fact, with 
power irrevocable, giving and granting to them full and exclusive 
and unreserved power and authority, for me, and in my name, 
place and stead, to assume and take upon themselves the entire 
and exclusive management and control of the aforesaid letters pat- 
ent,and of each and every one of them, and to dispose of all the rights, 
title and interest which | have ander the same, and under each and 
every of them, for such price or prices, upon such terms, and 
to such persons, and for sach place or places, as they, my said at- 
torneys, shall deem proper, and in my name, place and stead, and 
as my Own proper act and deed, to sign, seal, deliver and acknowl- 
edge all such deeds and instruments of writing as shall be neces- 
sary or proper for the granting or licensing to others the said 
rights under the said letters patent, and to each and every 
of them, and to ask, demand, sue for and receive the price or fees, 
or any part or parts thereof, paid or payable for such grants or 
licenses, and in my name to execute and deliver receipts and ac- 
quittances therefor, and in my name to bring to account and 
reckoning, and to ask, demand, sue for, and recover and receive 
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of and from all and any person whomsoever who may have been, 
or may be, manufacturing or selling said drills containing the im- 
provements aforesaid, or by any or either of them, such reasona- 
ble price or fee for such use of said improvements, or either of 
them, as my said attorneys shall deem proper and reasonable,and 
On receipt or recovery thereo!, or of any part or parts thereof, to 
execule in my name such good and sufficient receipts, releases and 
discharges for the same as my said allorneys shall deem proper, 
and to liquidate and discharge the same; and on the neglect or 
refusal ol any such manufacturer or manufacturers, as aforesaid, 
lawfully to account for the use of said improvements, or of any 
or either ot them, and Lo pay such rensonable price or fee for such 
use, und to agree to pay a reasonable royalty therefor, or for the 
right to continue the use of said improvements, or of any or either 
of them, to take all such ieval ways and means for securing and 
entor« ing the payment thereof, or lo stop the unauthorized use of 
such improveme: nis, or any or either of them, by action, suit or 
otherwise, as they, my said attorneys, may deem expedient, and 
in my name to prosecule, as they may deem expedient, all or uny 
actions Or suits at law or in equity, or other proceedings, before 
any tribunal. against any person or persons, brought by or under 
my suid attorneys, and thereon to proceed to jadgment, or to dis- 
continue, or lo compromise Lhe same, a8 they, my said attorneys, 
shall deem expedient, hereby authorizing and empowering my 
said allorneys to substitute and appornt, under themselves, one 
or more special allLorneys, to do or perform any act, matter or 
thing which they themselves might lawfully do by virtue hereof, 
and generally to do and perform, and execute in my name, as 
aforesaid, all and whatever other acts, matters and things that 
they may deem expedient and requisite, or may be advised to do 
in and about the premises, as fully and effectually, to all intents 
and purposes, as if I myself were present and did the same, I, 
the said Hiram Moore, bereby ratifying, allowing and confirming, 
and agreeing from time to time, and all times hereafter, to ratify, 
allow and confirm as good and valid all and whatsoever the acts, 
matters and things which my said attorneys, or their substitute, 
shall lawfully do, or cause to be done, in and about the premises, 
by virtue of these presents; and I, the said Hiram Moore, hereby 
covenant and agree with the said West and Westcott to do no act 
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or thing to diminish the powers herein conferred upon them, or 
to hinder or embarrass them in the execution of this power, 
which is hereby intended and declared to be irrevocable. I hereby 
revoke, annul,and disallow any and all powers of attorney heretofore 
given by me in thisbehalf. Itishereby agreed by and between the 
parties hereto, that this agreement is to supercede and take the 
place of any heretofore made between said Moore and J. M. West- 
cott aforesaid, and that the entire right, title and interest in the 
letters patent aforesaid has been, up to the execution of these in- 
struments, vested in the said Hiram Moore. 


“The said John M. Westcott, for his part, agrees, at his own 
cost and charges, to procure the extension of said letters patent, 
Nov. 20, 1860, now pending, if practicable, including the expenses 
already incurred, as well as those which hereafter may be incurred 
in said bebalf, which sum is to be paid absolutely, whether said 
extension is granted or not, and in no event is any part of said 
sum to be reclaimed from, or refunded or repaid by said Moore, 
or to be deducted from the sum or sums collected under said 
patents. 


“It is hereby covenanted and agreed, by and between the par- 
ties hereto, as follows: That from the sum or sums collected under 
the letters patent aforesaid, from sales, royalties, or settlements, 
or from any other source, shall first be deducted the costs, charges 
and expenses of collecting the same, including all litigation ex- 
penses, save those of the extension application, and then the net 
profits or receipts shall be divided among the parties hereto as 
follows: To Hiram Moore, or bis legal representatives, one-fourth 
part; to C. W. West, or his legal representatives, one-fourth part; 
to John M. Westcott, or his legal representatives, one-half part. 
In case of loss or failure to realize any profit under said patents, 
all litigation expenses aforesaid are to be paid by said Westcott, it 
being expressly understood by the parties hereto that under no 
circumstances are said Moore or West to incur any obligation, or 
be under any liabilities for said expenses. It is further agreed 
that John M.*Westcott is to make no charge for his own time spent 
in this behalf, nor is said West to make any charges for his ser- 
vices. 
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“Tt is also expressly understood that said Moore’s interest is 
to continue during and throughout the extended time of the pat- 
ent of November 20, 1860. Should such extension be granted, 
the parsies hereto hereby agree. in good faith to perform the 
covenants between them made. 

“In testimony whereof the parties hereto have affixed their 
hands and seals, the day and year first above written. 


“In presence ot HIRAM MOORE, ~= 
“Waa. D. BaLpwin, C. W. Waee. } seat | 
“Mary T. PALMER. J. M. WESTCOTT. ~— 


“Srate oF WISCONSIN, ) .. 
“County oF Fonp pu Lac, {~~ 
“At Ripon, in said County, before me per- 
sonally came, this seventh day of Oct., A. D. 1874, the above 
named Hirum Moore, and acknowledged the foregoing instrument 
to be his act and deed, to the intent and for the purpose therein 
set forth. 
“In testimony whereof 1 hereunto subscribe my name and 
affix my notarial seal, this seventh day of Oct., A. D. 1874. 
“J. J. FOOTE, 
“ Notary Public, Wisconsin.’ 
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CONTRACT BETWEEN WESTCOTT, MORRIS AND KINSEY. 


“ Whereas, heretofore, to-wit, October 6th, 1874, Hiram Moore, 
of Fond du Lac County, Wisconsin, Charles W. West, of Cincin- 
nati, Ohio, and John M. Westcott, of Milton, Indiana, entered into 
a contract and article of agreement in relation to certain improve- 
ments in grain drills, for which letters patent bave been issued to 
said Moore. No. 30,685, dated Nov. 20th, 1860, and No. 31,819, 
dated March 26th, 1861,in which agreement, amongst other things, 
the said Moore assigns and conveys to said West one-fourth, and 
to said Westcott one-half, and retains for himself one-fourth of 
said interest, contained in said letters patent, for said improvements 
in said grain or feed drills. 

“In said assignment, said Westcott, on his part agrees, at bis 
own cost and charges, to procure the extension of said letters pat- 
ent of Nov. 20th, 1860, including expenses already incurred, as 
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, 
well as those that may hereafter occur in said behalf, to be paid 
whether such extension be granted or not, and in no event is said 
sum, or any part thereof, to be reclaimed from or refunded by said 
Moore, and that from sums collected under said letters patent, 
from sales, royalties or settlements, or from any other source, shall 
first be deducted the costs, charges and expenses of collecting the 
same, including all litigation expenses, save those of the extension 
application, and then the net profits, or receipts, shall be divided 
among said parties; to said Moore one-fourth, said West one-fourth, 
and said Westcott one-half part. In case of loss or failure to 
realize any profits under said patent, all litigation expenses afore- 
said are to be paid by said Westcott, said Moore or West to be 
under no liabilities for said expenses. Said Westcott is to make 
no charge for his own time spent in this behalf, nor is suid West 
to make any charge for his services; said Moore’s interest is to 
continue during and throughout the extended term of the patent 
of Nov. 20th, LS60, should such extension be granted, 


“And, whereas, in consideration of the foregoing. Isaac Kinsey 
and Aaron Morris, of Milton, in Wayne County, Indiana, are de- 
sirous of obtaining an interest in said letters patent, they thereby 
agree to and with said John M. Westcott, of the same place, to 
severallly take an equal interest with him in the same. 


“Therefore, this Article of Agreement witnesseth: That said 
John M. Westcott bereby agrees to and with said Isaac Kinsey 
and Axuron Morris, and does hereby set over and assign to each of 
them one-third part of his one-half interest. retaining one-third 
part himself in said letters patent; and said Kinsey and Morris, 
fully understanding the original agreement mentioned, do hereby 
agree to and with said Westcott, to be at one-third expense each 
with said Westcott, jointly, as set forth in said agreement, and 
shall be equally entitled and receive one-third profit or proceeds, 
if any, in said one-half interest, and in all things pertaining hereto 
to be governed by this and the original contract and agreement. 

“In witness whereof, we have hereunto set our hands and 
affixed our seals, this 10th day of November, 1874. 

“J.M.WESTCOTT.  [Seal.] 
“ISAAC KINSEY. [ Seal. ] 
“AARON MORRIS.” [Seal,] 
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POINTS. 


I. The bill does not describe the character in 
which the complainants sue, but it does refer to and 
make profert of the agreement above set forth of Oct. 
6, 1874, as evidence of their right to maintain the suit, 
and we suppose there can be no question but that the 
title of the complainants, and the capacity in which 
they sue, are to be ascertained from that instrument in 
the same way as if the bill had specially alleged them. 


II. It was admitted by the defendants in the court 
below that the agreement of Oct. 6th vested in West 
and Westcott the entire legal title to said patents, in 
trust, for the benefit of themselves and Moore,—but it 
was claimed that by the agreement they became vested 
with legal and equitable estates, and that by operation 
of law the equitable merged in the legal; and that, 
therefore, Westcott became vested with an absolute 
estate, assignable by him alone; that he made the 
agreement of Nov. 1Uth, secondly above set forth, and 
that, therefore, Kinsey and Morris were necessary 
parties to the suit. It was also claimed that Moore 
was a necessary party. 


Whether or not they are necessary parties depends 
on the construction to be given.to the agreement. 


Ina suit by West and Westcott against The Wayne 
Agricultural Works, in which the only question de- 
yended on the construction of these agreements, it was 
held by Judge Gresham that Moore, Kinsey and Morris 
were not necessary parties to a bill for infringement of 
the patents. (11 Fed. Rep. 298.) 


10 


III. Unless Westcott had an absolute estate in 
the patent, which he could assign without the consent 
of his co-trustee, it will not be claimed, we think, that 
Kinsey and Morris took any legal title to the patents 
by the agreement of Nov. 10th, and it was only claimed 
that Westcott acquired such an assignable interest by 
virtue of the doctrine of merger. 

The question then would seem to be reduced down 
to a construction of the agreement of Oct. 6th, and the 
application of the doctrine of merger to it. 


“Merger is not favored in equity, and is never allowed, unless 


for special reasons, and to promote the intention of the party.” 
(4 Kent 102; Loomer vs. Wheelwright, 3 Sandf. Ch. R. 186.) 

IV. CONSTRUCTION OF AGREEMENT OF Oct. 6TH. 
The meaning of the contract is a question of law, to be 
determined by the court (2 Par. Con. 492), and ‘the 
object aimed at in construing a contract is. to discover 
and give effect to the intentions of the parties.” (Chitty 
on Con. 78; 10 Am. Ed.) 

“To ascertain the intent of the parties is the fundamental rule 
in the constrnction of agreements. When the sabstantial thing 
which they bave in view can be gathered from the whole instra- 
ment, it will control mere formal provisions, which are intended 
only as a means of attaining the substance.” (Canal Co. vs. Hill, 
15 Wall. 94.) 

The legal meaning of the contract of Oct. 6th is 
not clear. There is an inconsistency in its terms that 
renders it ambiguous and uncertain; therefore, the 
Court will resort to construction, in order to determine 
its legal effect. In doing this, the Court will seek the 
intention of the parties in making the contract, and 
not having clearly expressed this intention in the 
words used, the Court will consider, if necessary, the 
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nature of the instrument, the condition of the parties, 
the subject of the contract, and the object in making it. 
Moran vs. Prather, 23 Wal., 492,501. 


Another cardinal rule of construction, and one of 
great importance in this case, when applied to the con- 
tract in question, ‘is this: For the purpose of construc- 
tion the Court will consider the entire instrument, and 
will reconcile its various parts, in order to accomplish 
the design and intention of the parties thereto. In 
order to arrive at the intention of the parties, each 
part of the instrument will be viewed in the light of 
the other parts. Stout vs. Whinney, 12 IIL, 219. 
‘‘Many cases are given in the books in which the plain 
intent has prevailed over the strict letter of the con- 
tract.” 2 Kent Coms., 555. “If the purpose is more 
clear and certain in some parts than in others, those 
which are obscure may be illustrated by the light of 
others. 2 Par. Con., 502. 


tecurring now to the contract between Moore, 
West and Westcott, we desire to examine it somewhat 
in detail, for the construction given this contract, will, 
in a great measure, determine the legal effect of the 
other, and fix the rights of the parties in the premises. 
Keeping in view the fact, that the primary object of 
construction is to ascertain the intention of the parties 
in making the contract, and that for this purpose we 
are to consider the instrument in all its parts, in order 
to determine the manifest intent and legal effect of the 
whole, a construction can be given that will be consist- 
tent, and one that will effectuate the evident design 
and object of the parties. 
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After the recital in the contract, that Hiram Moore 
was the owner of the letters patent described, and that 


he was indebted to Charles W. West in the sum of 


$10,000, and that he was desirous of securing said 
West in the payment of such indebtedness, and that 
said Westcott was desirous of obtaining an interest in 
said letters patent, Hiram Moore, “in consideration of 
the premises, and of the sum of five dollars,’’ makes 
the following assignment: 


“T, the said Hiram Moore, do hereby assign, sell and set 
over unto the said Charles W. West and John M. Westcott the 
entire right, title and interest in and to the letters patent aforesaid, 
and in and to the inventions and improvements represented, 
shown and described therein, including any renewal, re-issue or 
extension thereof, the same to be held and enjoyed by the said West 
and Westcott, and theirlegal representatives, as fully and entirely as 
the same would have been held and enjoyed by me had this 
assignment not been made, to the full end of any term or terms 
for which the letters patent aforesaid, or cither of them, have been, 
or herafter may be, granted, renewed or extended.” 


This part of the contract, standing alone, would 
certainly be clear and explicit. The effect of it would 
be to vest an absolute and unconditional title to the 


letters patent in West and Westcott, and Moore would . 


retain no interest whatever therein. That it was not 
the intention that Moore should be deprived of all inter- 
est in the letters patent absolutely, appears from the 
subsequent portions of the contract. That it was his 
intention to vest the legal title of said letters patent in 
West and Westcott, is equally clear. But the vesting 
of such title was simply to enable them to more easily 
carry out the object and purpose the parties had in 
view in the execution of the contract. 


Y 
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If parties, in the execution of a contract or deed, 
use words importing an absolute and unconditional con- 
veyance of property, and then, in a subsequent clause 
of the contract or deed, use qualifying words, or attach 
a condition to the grant or conveyance, the whole will 
be construed together, and the latter clause will operate 
as a limitation upon the former. Bonds or obligations 
executed to secure the performance of a duty or con- 
tract are familiar examples in point. So with mort- 
gages to secure the payment of an indebtedness. Even 
a deed, absolute on its face and with full covenants, 
may be modified and converted into a mortgage by a 
verbal condition. Babcock vs. Wyman, 19 How., 289,- 
299. A general conveyance may be limited by restrict- 
ive words contained in the same instrument. People 
vs. Gasper, 3 Neb., 309; Wiggins vs. Wasgatt, 34 
Me., 308. 

It being unquestionably the law that the above 
mentioned clause of conveyance, though absolute in 
terms, may be modified or restricted by subsequent 
conditions in the contract, it remains for us to inquire 
if the parties did, in fact, engraft any conditions in the 
contract that operate as a limitation upon such con- 
veyance. 

by the next provision in the contract Hiram 
Moore agreed “to sign such lawful papers and do such 
lawful acts” as West and Westcott, or their attorneys, 
should deem necessary to obtain a reissue of the pat- 
ents, requiring, however, that he should bear none of 
the expenses. This clause in no wise conflicts with the 
one above mentioned, therefore, it is unimportant, as 
far as this argument is concerned. 
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The next clause is lengthy and “peculiar,” to say 
the least of it. The party who drew the contract may 
have had a very clear conception of what he desired to 
do, but he was unfortunate in his manner of expressing 
it. In this clause of the contract Moore appoints and 
constitutes West and Westcott his ‘true and lawful 
attorneys in law, and, in fact, with power irrevocable, 
* * * to take upon themselves the entire and ex- 
clusive management of the aforesaid letters patent.” 
He clothes them with power to execute deeds and in- 
struments in his name, to make. collections, and to 
“execute and deliver receipts and acquittances there- 
for.’ He authorizes them as his attorneys ‘to ask, 
sue for, and recover, and receive of, and from, all and 
any persons whomsoever, who may have been, or may 
be, manufacturing or selling said drill containing the 
improvements aforesaid.’”’ He intrusts everything to 
their discretion, and agrees that ‘he will do no act or 
thing to diminish the power hereby conferred upon 
them, or to harass or embarass them in the execution 
of this power, which is hereby intended and declared 
to be irrevocable.” 


That part of the clause which confers upon West 
and Westcott the power to collect damages from parties 
who had infringed the patents, prior to the time of the 
execution of the contract, was proper and necessary to 
authorize them to act in the premises, but all that 
part conferring power upon them to execute ‘‘deeds 
and instruments of writing,” in the name of Moore, 
after the legal title of the letters patent had passed, by 
virtue of the contract, conferred no power whatever 
that did not pass as an incident to the grant of the 
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title. The authority to use the name of Moore implied 
nothing. His name was unnecessary and improper to 
“deeds and instruments of writing” concerning said 
letters patent. Such “deeds and instruments” would 
require the signature of West and Westcott, and this 
they were authorized to use, by virtue of their contract, 
without the aid of ‘a power of attorney.” It was evi- 
dently the intention of Moore to clothe West and 
Westcott with the power to execute “ proper deeds and 
instruments of writing,” in order to carry out the ob- 
ject and purpose of the contract. He no doubt over- 
looked the fact that they possessed this power, by 
virtue of the legal title being vested in them. The 
The Court will, therefore, be authorized to treat the 
portions of the contract in questton as surplusage. 

“If the parties expressly provided not anything different, but 
the very same thing, the law would bave implied, now this pro- 
vision may be regarded as made twice, by the parties and by the 
law. And as one of these is surplusage, that made by the parties 
is deemed to be so, and hence is derived another rule of construe- 
tion, namely, that the expression of these things which the law 
implies works nothing.” 2 Par. Con., 515. 

While it is true that all that part of the contract 
conferring powers, upon West and Westcott, with the 
exception noticed, may have been unnecessary, yet it 
serves the very useful purpose of plainly indicating the 
intention of the parties, and the odject and purpose of the 
contract, and this object and purpose should be consid- 
ered for the purpose of construction. Bickford vs. 
Cooper, 41 Penn. St., 146; Thomas vs. Wiggins, 41 IIL, 
478: Brown vs. Slater, 16 Conn., 196; Toule vs. Bige- 
low, 10 Mass., 379; Phelps vs. Bostwick, 22 Barb., 318; 
Pollard vs. Mattox, 18 Ala., 321; Price’s Heirs vs. 
Evans, 26 Mo., 49. 
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We come now to a portion of the contract, which 
plainly indexes the intention of the parties thereto, 
and explains the relation they expected to bear to each 
other after the execution thereof. We refer to that 
portion of the contract which reads as follows: 


“It is hereby covenanted and agreed by and between the 
parties hereto as follows: That from the sum, or sums, collected 
under the letters patent aforesaid, from sales, or royalties, or set- 
tlements, or from any other source, shall be first deducted the 
costs, charges and expenses of collecting the same, including all 
litigation expenses, save those of the extension application, and 
then the net profits or receipts shall be divided among the parties 
thereto as follows: To Hiram Moore, or bis legal representatives, 
one-fourth part; to C. W. West, or his legal representatives, one- 
fourth part; to John M. Westcott, or his legal representatives, 
one-half part.” 


Here we have the key to the object of the parties 
in entering into the contract. That object was the 
realization of profits out of the letters patent for their 
mutual benefit. The relation established between the 
parties, was, in many respects, in the nature of a part- 
nership. Moore contributed the letters patent; West- 
cott and West were to control and conduct the business, 
and to enable them to do so without hindrance, the 
legal title was vested in them. Moore contributed the 
patents, and was to receive one-fourth of the net profits ; 
West had contributed $10,000 to aid Moore in perfect- 
ing his inventions and obtaining his patents, and he 
was to receive one-fourth of the net proceeds; Westcott 
did not contribute anything, but he obligated himself 
to pay all expense if no profit was realized, in consider- 
ation of which he was to receive one-half of the net 
proceeds. If an income resulted from the business, 
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then all were to contribute to the expenses in propor- 
tion to their respective interests in the net proceeds, 
for the contract provides that from the gross receipts 
the “cost, charges and expenses”’ should be deducted, 
and then the ‘net profits or receipts” should be 
divided, as above stated. 


There are some features, however, contained in the 
agreement in question that do not characterize an ordi- 
nary contract of partnership. The legal title of the let- 
ters was vested in two of the parties, and they were given 
the absolute control of the business. The other party was 
to have no voice in the management,—was not even to be 
consulted,—nor was he to share any loss. He had no 
authority to make any contract in the premises; he re- 
mained wholly passive. If a net profit resulted, he 
received one-fourth of it—this was all. It was, how- 
ever, evidently understood by the parties that he 
retained some kind of an interest in the sudject of the 
contract, for in the concluding clause the following 
statement is made: “It is expressly understood that 
said Moore's interest is to continue during and throughout 
the extended term of the patent of Nov. 20, 1860.” This 
was the patent, of which Westcott was to procure a re- 
newal at his own expense, and the period through 
which it was stipulated Moore’s interest was to extend, 
embraced the entire life of the patent. 

Taking the contract as a whole, interpreting each 
part in the light of the others, and considering the sub- 
ject of it, we think the following construction can be 
adopted, which will give it an operation in entire har- 
mony with the obvious intention of the parties thereto. 
Moore conveyed the legal title of the letters patent to 


18 


West and Westcott, in trust for them all, joint/y, intend- 
ing to clothe them with full power, to manage, contro] 
and dispose of the monopolies for the purpose of pro- 
ducing an income for his and their joint benefit. That 
he did not intend to convey to them the unconditional 
title, legal and equitable, in said patents, is manifest 
by his reservation of an interest therein, as above 
stated. If the said trustee disposed of the legal title 
of the patents for the purposes set forth in the contract, 
Moore's interest was transferred and impressed upon 
the proceeds; and if, after the expenses were paid, a 
net fund was produced, the trust was at an end, and 
each one was to receive his share, divested of the inter- 
est of the others. This was the ultimate object of the 
trust. Strictly speaking, the trust was terminated as 
soon as the YTOSS proceeds were produced, for it Is ex- 
pressly provided, that “from the sum, or sums, col- 
lected” the parties should deduct “the costs, charges 
and expenses,” and then divide the residue in the pro- 
portions mentioned. This would convert the proceeds 
into a partnership fund. “A partnership in profits 
may exist, without including title to the stock, out of 
which such profits arise, if such be the agreement of 
the parties.” Moore vs. Farnham, 7 Hun., 425: Story 
on Part., 7 Ed., 27, § 27. 


If we are correct in assuming, that when West and 
Westcott took the legal title tothe letters patent,they took 
it as trustees, for the purposes above stated, it is impor- 
tant to ascertain the extent of the power conferred upon 
them by the terms of the contract. Was there any limi- 
tation upon their power to alienate the title vested in 
them? “The extentof the legal interest of a trustee in an 
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estate given him in trust is measured by the object and 
extent of the trust upon which the estate is given.” 
Perry on Trusts, § 312. See, also, 3 Redf. Wills, 534; 
Cleveland vs. Hallett, 6 Cush., 407; Gould vs. Lamb; 
11 Met., 84: Brovoks vs. Jones, id., 191; Fisher vs. 
Field, 10 John., 495; Brewster vs. Striker, 1 E. D. 
Smith, 321. ‘ But the estate in a trustee will be so 
construed as not to be greater than is required for the 
due execution of the trust.” 3 Red. Wills, 535. 


There can be no question but that it was the in- 
tention to confer upon West and Westcott full power 
to make grants of, or issue license under, the patents, 
for the purpose of realizing a profit. The power was 
conferred upon them jointly, arid, reposing confidence 
in their ability, honesty and integrity, he entrusted every- 
thing to their judgment and discretion. They were 
selected and named in the instrument conferring the pow- 
er. “A power of sale, whether a common law or equitable 
power, or taking effect under the statute of uses, can 
be executed only by the persons to whom it is expressly 
given.” Perry on Trusts, 447; 3 Red. Wills, 547; 3 
Williams Ex., 1018. A power conferred upon a 
trustee, “being of a strictly personal and fiduciary 
character,” cannot be delegated. 3 Red. Wills, 547. 
[If a power is conferred upon two or more trustees, 
jointly, with discretion to act, all must concur in the 
execution of the power, or else their acts will be inval- 
id. “If a power of sale, or any other power, is given. 
to two or more persons by name, with no words of sur- 
vivorship, and one dies, or refuses to act, the others 
cannot execute the power.” Perry on Trusts, 447. 
See, also, Shelton vs. Horner, 5 Met., 465; Floyd vs. 
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Johnson, 2 Litt. (Ky.), 109; Chandler vs. Rider, 102 
Mass., 465. ‘‘If a power is given, indicating personal 
confidence, it must be confined to the. individual, or in- 
dividuals, to whom it is given, and will not, except by 
express words, pass to others than the trustees origin- 
ally named.” ‘Tainter vs. Clark, 13 Cush., 226. See 


Fontain vs. Rarenel, 17 How., 538; Ross vs. Barclay, 


18 Penn., 184; Perry on Trusts, 448. 


The law is clear: that if two or more persons are 
named as trustees, and the instrument creating the trust 
discloses the fact that confidence was reposed in the 
persons named, and a discretion given, such trustees 
must act jointly. “Where several are named as 
trustees, they constitute, together, but one trustee, and 
must execute the trust together, in order to act at all, 
the act of one having no effect. A sale, therefore, by 
one of the trustees would be void, since trustees cannot. 
act separately, unless the authority be to them, or 
either of them. 2 Wash. Keal Prop., 484; Wilber vs. 
Almy, 12 How., 180,-191. See, also, Sinclair vs. Jack- 
son, 8 Cow., 543; Franklin vs. Osgood, 14 Johns., 527; 
Ridgley vs. Johnson, 11 DBarb., 527; Cox vs. Walker, 
26 Me., 504; Vandevers Appeal, 8 W. & 8., 405; Hill 
vs. Joselyn, 13 Sm. & M., 507; Chamless vs. Minchin, 
7 Ves., 198; Ex-parte Rigley, 19 Ves., 463. Where 
the property is vested “in several co-trustees, they all 
form, as it were, one collective trustee; therefore, they 
must perform their duty in their joint capacity.” Perry 
on Trusts, $411. “A deed of land executed by one 
trustee does not convey his share, as in the case of ordi- 
nary joint tenants.” Id., § 412. 
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In regard to the execution of a power conferred 
upon two or more trustees, a distinction is drawn be- 
tween a naked power and a power coupled with an interest. 
In the former case the right to execute the trusts will 
not survive, in case of death or disability of one of the 
trustees; in the latter it is different, and the survivors 
may execute the trust. Franklin vs. Osgood, 14 Johns., 
562; Sinclair vs. Johnson, 8 Cow., 554; Hunt vs. Rous- 
manier’s Admr., 8 Wheat., 383; Peter vs. Beverly, 10 
Pet., 564; Osgood vs. Franklin, 2 Johns., Ch. 20; Gray 
vs. Lynch, 8 Gill, 413: Williams vs. Otery, 8 Humph., 
363. When a deed was executed by two of three 
trustees, the burden was put upon the purchasers to 
prove that the other trustee was dead. Ridgeley vs. 
Johnson, 11 Barb., 527. The distinction in this case, 
however, is unimportant, for in either event, if the 
trustees are living, all must join. Sinclair vs. Johnson, 
8 Cow., 554. In this last case Savage Ch. J. said: 
“In the event of the death of one, the power to exe- 
cute the trust survives, but I find no authority to sup- 
port a conveyance made by a part of the trustees 
during their joint lives, unless a provision is made for 
the majority to act.” 


A power, given by a letter of attorney, “ coupled 
with an interest, survives the donor, and is not revoea- 
ble by him who creates it during his life-time.” 2 
Wash. Real Prop., 616, (3d ed.) ‘The donee executes 
it in his own name, independent of the existence of 
the donor. Id. See, also, Hunt vs. Rousmanier’s 
Admr., 8 Wheat., 383; Wilson vs. Troup, 2 Cow., 234. 
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As to what constitutes ‘a power coupled with an inter- 
est,’’ see Hunt vs. Rousmanier’s Admr.; also, 2 Wash. 
Real Prop., 617. The case at bar comes squarely 
within the rule. 


The terms of the contract manifest that Moore re- 
posed great confidence in West and Westcott. He 
entrusted them, jointly, with the disposition of his 
property at their discretion. This would confer no 
power upon Westcott to act alone, especially if his 
act would tend to defeat the trust, and of this all per- 
sons would be bound to take notice, as the contract 
was duly recorded, as prescribed by law. When they 
had disposed of the monopolies for the purpose of real- 
izing profits, and the proceeds thereof came into their 
hands, the power granted was exhausted, and the trust 
was terminated. The fund thus created became a 
partnership fund, in which all were to share as princi- 
pals. The terms of the contract in regard to the 
disposition of this fund were mandatory, the rights of 


the parties therein were fixed, and nothing was left to 


the judgment and discretion of West and Westcott. 


CONSTRUCTION OF THE AGREEMENT BE- 
TWEEN WESTCOTT, KINSEY AND MORRIS. 


We now invite the attention of the Court to the 
contract of Westcott with Morris and Kinsey. To 
this contract Moore and West were not parties. There 
is nothing to show that they consented to, or had 
knowledge of, its execution. They are in no wise 
bound by its terms. 
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The contract begins with a recital of the existence 
of the contract entered into by Moore, West and 
Westcott, and it is made with express reference thereto, 
‘the said Kinsey and Morris fully understanding the 
original agreement mentioned,” The parties are, there- 
fore, bound by its terms, as construed by the Court. 
The two instruments will be taken together, and con- 
strued as one contract. Rorabacher vs. Lee, 16 Mich., 
172; Herald vs. Hodgdon, 16 Me., 219; Spangler vs. 
Springer, 22 Pa. St., 454; Vangine vs. Saylor, 18 Ark., 
65; Rogers vs. Kneeland, 13 Wend., 114; Dillingham 
vs. Estill, 3 Dana, 23; Stacy vs. Randall, 17 IIL, 467; 
Hill vs. Huntress, 43 N. IL., 480; Norton vs. Kearney, 
LU Wis., 445 ; Logan vs. Talbott, 4 Green (la.), di2; 
Phillips vs. Seott, 2 Watts (Pa.), 318; Bradley Vs. 
Marshall, 54 Ill., 173; Smith vs. Turpin, 20 Ohio St., 
473: Allen vs. Norfsinger, 13 Ind., 494; Parks vs. 
Cooke, 3 Bush., 169; Van Hagen vs. Van Rensselaer, 
18 Jolins., 420. ‘And the recitals In each may be ex- 
plained or corrected by a reference to any other, in the 
same way as if they were only several parts of one 
instrument.” 2 Pars. Cont., 502. See, also, Sawyer 
vs. Hammatt, 15 Me, 48; Price vs. Bingham’s Ex’rs, 
7 Har. & Johns., 296. 


In the first recital of the Westcott, Kinsey and 
Morris agreement, it Is stated, that, by the original 
agreement, “amongst other things, the said Moore as- 
signs and conveys to said West one-fourth, and to said 
Wescott one-half, and retains for himself one-fourth of 
said interest contained in said letters patent.” If, by 
this recital, the parties intended to imply that the 
original agreement “assigns and conveys” one-half of 
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the legal title to the letters patent to Westcott, one- 
fourth to West, and retains one-fourth himself, then 
they were mistaken as to its legal effect; for, as we 
have seen, it in terms conveys the whole of the legal 
title to West and Westcott, jointly. This recital is in- 
consistent with the terms of the original contract; it 
will, therefore, be corrected by construction. 


The second recital contains a correct statement of 
facts, and will aid in a correction of the first. Here 
it is recited as one of the provisions of the original 
agreement, “that, from sums collected under the said 
letters patent, from sales, royalties or settlements, or 
from any other source, shall be deducted the costs, 
charges and expenses of collecting the same, including 
all litigation expenses, save those of the extension ap- 
plication, and then the net profits or receipts shall be 
divided among said parties, to said Moore one-fourth, 
said West one-fourth, and Westcott one-half part.” It 
is also recited that Moore’s interest is to continue dur- 
ing the life of the extended patent. After the recitals 
in the contract, and “fully understanding the original 
agreement,’ the parties covenant and agree as follows: 


Therefore, this Article of Agreement witnesseth: That said 
John M. Westcott hereby agrees to and with said Isaac Kinsey 
and Aaron Morris, and does hereby set over and assign to each of 
them one-third part of his one-half interest, retaining one-third 
part himself in said letters patent; and said Kinsey and Morris, 
fully understanding the original agreement mentioned, do hereby 
agree with said Westcott, to be at one-third expense each with 
said Westcott, jointly as set forth in said agreement, and shall be 
equally entitled and receive one-third profit or net proceeds, if 
any, in said balf interest; and in all things pertaining hereto to be 
governed by this and the original contract and agreement.” 
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By the ordinary rules of construction, this contract 
will be modified, if necessary, by the original agree- 
ment; in addition, the parties have expressly stipu- 
lated, that ‘in all things” they will be governed by 
the terms of the said original agreement. Westcott 
did not, and could not, confer upon Morris and Kinsey 
any greater interest than he individually possessed, by 
virtue of his contract with Moore, unless it was in 
furtherance of his trust. Westcott had no power to 
bring Morris and Kinsey into the arrangement or 
agreement made by him with Moore and West, without 
their consent. It needs no argument to show that if 
several persons enter into an agreement for their 
mutual benefit, one of the parties cannot afterwards 
make other persons parties to such agreement, so as to 
entitle them to the benefits thereof, without the consent 
of all. Westcott’s individual interest in the letters 
patent was one-half of the ‘net profits” realized. For 
a division of this interest he could properly contract 
with Morris and Kinsey. ‘This, and nothing more.” 


The contract with Morris and Kinsey purports to 
be without other consideration than a desire on their 
part “of obtaining an interest in said letters patent.” 
For this purpose Westcott could not convey any por- 
tion of the legal title of the patents, individually. He 
jointly with West had power to convey such title, for 
the purpose of realizing a profit for the benefit of him- 
self, West and Moore. Of this fact Morris and Kinsey 
were bound to take notice, for ‘it is so nominated in 
the bond,” and they made this contract, ‘fully under- 
standing the original agreement.” It will hardly be 
contended that Morris and Kinsey, by virtue of their 
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contract with Westcott, could demand of Moore and 
West the right to participate with them in their contract 
with Westcott, or to exercise any of the powers con- 
ferred by Moore upon West and Westcott. <A trustee 
‘annot, by his own act and deed, assign or transfer his 
trust, or delegate a power conferred specially upon him, 
to another. Moore and West can well say to Kinsey 
and Morris, “ We had nothing to do with your contract ; 
we did not consent to its terms; we have not agreed 
that you should have part and parcel with us in our 
contract with Westcott. 


If a trust is of a discretionary nature, so strict is 
the rule against delegation that the trustee will be held 
responsible for all mischievous consequences, if he at- 
tempts to delegate it, ‘‘and the exercise of the discre- 
tion will be absolutely void in the substitute.” Perry on 
Trusts, 369; see, also, Hileh vs. Leworthy, 2 Hare, 
200; Bradford vs. Bradford, 2 Sim.* Such a trust can- 
not even be delegated to a co-trustee. Crewe vs. 
Dicken, 4 Ves., 97. Ina case where a sum of money 
was given to three trustees, to be distributed in charity 
at their discretion, they divided it, and each one took 
a part under his exclusive control, Lord Hardwicke - 
said: “I am of the opinion that the trustees could not 
divide the charity into three parts, and each trustee 
nominate a third absolutely, because the determination 
of the propriety of every object was left by the testator 
to the discretion of all the executors.’ Att'y General 
vs. Gleg, 2 Atk., 356. If a trustee conveys the trust 
estate in violation of the terms of his trust, the cestui 
que trust may follow it into the hands of a grantee with 
notice, or one who takes without consideration. If a 
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purchaser for value takes with notice, the estate will 
be charged with the trust in his hands, “for, knowing 
another's rights to the property, he throws away his 
money.” Oliver vs. Piatt, 3 How., 333; Wormley sv. 
Wormley, 8 Wheat., 423; Murray vs. Ballou, 1 John., 
Ch 567; Bailey vs. Wilson, 1 Dev. & Bat., 182; Dean 
vs. McKnight, 6 Halst., 385; Case vs. James, 29 Beav., 
512; Makreeth vs. Symmons, 15 Ves., 340. Not only 
can the cestui que trust follow the trust property, if 
wrongfully sold, but he may follow the proceeds, so long 
as they can be traced and identified. Perry on Trusts, 
) 835; 2 Wash. Real Prop., 478. 

Westcott’s contract with Morris and Kinsey shows 
upon its face that it was made without consideration, 
as faras West and Moore were concerned. The pro- 
duction of profit, as provided in the original agreement, 
was not the object. of the parties. Kinsey and Morris 
parted with nothing of value, therefore, they can suffer 
no injury. If they are permitted to participate in the 
original contract, they do so as mere volunteers, with- 
out consideration, and without the consent of West and 
Moore, and this for the purpose of sharing the benefit 
of their agreement. If this is equity, then fraud 
is equity. 

The legal effect of Westcott’s contract with Morris 
and Kinsey was to confer upon them an equal inter- 
est with him in one-half of the net profits resulting 
from his contract with Moore and West. Westcott’s 
share of the profits was the subject of the contract, in 
regard to which he had the right to make any contract 
he chose, but in doing so he could not affect any inter- 
est held by Moore and West. The law in regard to 
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partnership well illustrates this point: “An agreement 
between one co-partner and a third person, that he 
shall participate in the profits of the firm, as profits, 
renders him liable, as partner, to the creditors of the 
firm, although, as between himself and the members 
of the firm, he is not their partner.” Fitch vs. Harring- 
ton, 13 Gray, 474. “The contract of partnership must 
be voluntary,—that is, all the partners must consent 
and agree to it. This is so essential that no person 
“an be introduced into a firm without the consent of all 
who are members to it.” Pars. Part., 12. See, also, 


Channel vs. Fassitt, 16 Ohio, 166; Kingman Vs. Spurr,, 


7 Pick., 235; Murray vs. Bogert, 14 Johns., 318; Mod- 
well vs. Keever, 8 Watts, § 63; Nicholl vs. Mumford, 
4 Johns., Ch. 318, 


WHO ARE NECESSARY PARTIES. 


Having ascertained by construction what we be- 
lieve to be the meaning of the contracts in question, as 
well as the rights of the parties thereunder, it remains 
for us to consider the question of who ure hecessary 
parties to the suit. The rule in equity undoubtedly is, 
that all who have an interest, legal or equitable, in the 
issues involved in a cause, should be made parties 
thereto, either plaintiff or defendant. Of course, no 
exact rule can be given as to who are necessary parties. 
Facts and circumstances engraft exceptions upon all 
general rules. Mr. Story gives, as a general rule, that 
“All persons materially interested in the sudject matter 
ought to be made parties to the suit, either as plaintiffs 


or defendants, however numerous they may be, in order, 
not only that complete justice may be done, but that a 
multiplicity of suits may be prevented.” Story Eq. 
Plead., § 76. Mr. Calvert, in his work on Parties, 
after a review of the authorities, says: ‘Upon the 
combination of all these authorities, it is proposed to 
state the general rule in the following words: All per- 
sons having an interest in the odject of the suit ought 
to be made parties.” Calvert on Parties, Ch. 1, § 12. 
Be it an interest in the sudject or the object of the suit 
that determines the rule, “courts of equity will not 
suffer it to be so applied as to defeat the very purpose 
of justice, if they can dispose of the merits of the case 
before them without prejudice to the rights of, or inter- 
est of, other persons who are not parties, or if the 
circumstances of the case render the application of the 
rule wholly inapplicable.” Story Eq. Plead, 9 77. 
The rule “ought to be restricted to cases of parties to 
the interests involved in the issue, and necessarily to 
be affected by the decree.” Wendell vs. tensselaer, 1 
Johns., Ch. 352. The fundamental principle underly- 
ing the rule, whatever it may be, is the prevention of 
litigation, as well as to settle and determine the rights 
of all persons who are materially interested in the 
matter in controversy, “so as to make the performance 
of the order of the Court perfectly safe to those who 
are compelled to obey it.” 1 Dan., Ch. Pr., (6 Am. 
Ed.,) 190. See Pom. on Rem., 295; Story iq. 
ri, 9 & 


In any given case, the question of “‘ necessary par- 
ties,” or “party in interest,” will be determined by the 
facts involved in the issue and the ‘object of the suit.” 
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If the complaint is demurred to for a “ defect of parties,” 
or if a person makes application to be admitted as a 
party, the Court will determine from the facts present- 
ed whether such person fas a material interest in the 
matter in controversy. 

In the case at bar, Hiram Moore is not a party to 
the suit. Is he a necessary party as being a ‘“ party in 
interest?”” The “subject of the suit” is the letters 
patent issued to Moore, as stated in the bill. The “ob- 
ject of the suit” is to enjoin the defendants from 
infringing the patents, and for the colleetion of dam- 
ages. Moore’s “interest” will be determined by his 
contract with West and Westcott. Will a decree in the 
suit bind Moore or his legal representatives, and de- 
termine effectively all the rights given or reserved to 
himin the contract in question, and “make the perform- 
ance of the order of the Court perfectly safe to those 
who are compelled to obey it.’ 

The contract, as we have seen, vests the undivided 
legal title to the letters patent in Westcott and West. 
“ As the remedy in equity is given in order to protect 
a legal right, and as the statute gives a right of action 
to the person or persons interested, whether as patent- 
ees, assignees or grantees of the exclusive right for a 
particular district, it follows that any person holding 
the legal title, or the right to bring an action, may 
bring a bill for an injunction.”” Curtis on Patents, p. 
5AO, ‘ 402. In the contract Moore vives West and 
Westcott, irrevocably, full and complete power to bind 
him in all things concerning the patents, they relying 
solely upon their own judgment and discretion in the 
premises. He authorizes them to make contracts and 
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bring suits, and agrees that their action in‘the matter 
shall conelude him or his legal representatives, reserv- 
ing only the right to receive one-fourth of the “net 
profits” resulting from their management. He can 
bring no action, either at law or in equity, under the 
patent. His right and remedy rests in covenant with 
West and Westcott, with which the defendunts in this 
action have nothing to do. “ When the patentee as- 
signs his whole interest in the patent, reserving merely 
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an annual income to be paid by the grantee, he can 
have no action, either at law or in equity, under the 
patent, but his only remedy, in case the income is not 
paid, is an action upon the covenant.” Curtis on Pat- 
ents, 438,-589. See, also, Hartshorn vs. Day, 10 How., 
211. Any decree the Court may render in this suit 
will conclude Moore and his legal representatives, and 
the defendants will be safe in the performance of it. 


Treating West and Westcott as trustees for Moore, 
under the peculiar provisions of the contract, it would 
not be necessary to make hima party. “When it ap- 
pears, on the face of the contract, that it was the intent 
of the parties to exclude the cestut que trust from the 
necessity of taking any part in the transaction, in rela- 
tion to the management of the trust, the cestui que trust 
is not a necessary party.” 1 Dan. Chan. Prac. (5th 
ed.), 222 n; Kerrison vs. Stewart, 93 U.S., 155,-160. 
In this case there is no conflict between the trustees 
and Moore, and the trustees being clothed with express 
power to act for, and bind him in all matters concern- 
ing the subject of the trust, it follows that he is not 
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such a ‘“‘ party in interest’’ as to render him a necessary 
party to the suit. The reason for the rule does not ex- 
ist, therefore, the rule itself will not apply. Carey vs. 
Brown, 92 U.S, 171. 


It is also insisted that Morris and Kinsey are 
necessary parties to the action. If we are right in our 
construction of the contract between Moore, West and 
Westcott, it follows, that Morris and Kinsey cannot 
claim such an interest in the “subject”? or “object of 
the suit’ as to render them necessary parties. Could 
they have entered into a contract with Moore, or taken 
anassignmentof the letters patent from him, after the exe- 
cution of his agreement with West and Westcott, that 
would have given them any title to the patents, or any in- 
terest whatever, affecting the terms of such agreement? 
There can be but one answer to this question, Neither 
could Westcott, individually, convey any interest in the 
patents to any person, nor enter into any contract that 
would disturb his relations with West and Moore, 
under his agreement with them. He could only con- 
vey, jointly, with West, in furtherance of his trust. 
Whatever rights Morris and Kinsey possess rest in 
covenant with Westcott. The “subject”’ of their con- 
tract was Westcott’s share of the profits, resulting 
from his arrangement with West and Moore. Thevé 
is an Independent contract, executed for a purpose en- 
tirely different from that of the Moore agreement, and 
one that in no wise concerns the defendants in this 
action. A decree in this suit will operate as a com- 
plete bar agdinst Morris and Kinsey. What right of 
action could they possibly have against the defendants 
after judgment in this suit between the parties to the 
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record? Their rights, if any they have, are entirely 
and remotely consequential. There is no privity be- 
tween them and Moore, West and Westcott. ‘A per- 
son is not properly a party to a suit, between whom 
and the plaintiff there is no privity or common inter- 
est; but his lability, if any, is to another person.” 
Story Eq. Pl., § 227. If Morris and Kinsey took no 
title under their contract, what judgment could be ren- 
dered for or against them in this case? “No person 
should be made a party who has no interest in the suit, 
and against whom, if brought to a hearing, no decree 
Story Eq. Pl, § 231. Morris and Kin- 
sey are not “parties in interest”’ in the issues involved 
in the suit, therefore, they should not be joined. 
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As to Lawrence and the Wayne Agricultural 
Co., we need say but little, for it is disclosed that what- 
ever interest they had in the ‘subject of the suit” they 
took pendente lite. **Generally speaking, an assignee, 
pendente lite, need not be made a party to a bill, or be 
brought before the Court, for any person purchasing 
pendente lite is treated as a purchaser with notice. And 
it will make no difference whether the assignee pendente 
lite be the claimant of a legal or equitable interest, or 
whether he be the assignee of the plaintiff or of the de- 
fendant.” Story Eq. PL, § 156. See 1 Dan. Ch. Pr, 
281; Sedgewick vs. Cleveland, 7 Paige, 287; Cook vs. 


Manecins. 5 Johns... Ch. 93: Brandon vs. Cabiness, 10 


Ala., 155; Hoxie vs. Carr, 1 Sumner, 173; Allen vs. 
Pool, 54 Miss., 232: Boulden vs. Lanahan, 29 Md., 200. 

As before stated, these agreements were directly 
involved in a suit by West and Westcott against The 
Wayne Agricultural Works, L. L. Lawrence and Isaac 
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Kinsey, which came before Judge Gresham upon a de- 
murrer to the bill for want of equity, and because 
Moore and Morris were not made parties. In that 
case, Judge Gresham, in a carefully prepared opinion, 
held that Kinsey and Morris did not take any title to 
the patents under their agreement with Westcott, and 
that neither Moore nor Morris were necessary parties 
to a suit, which, like this, was for infringement of the 
patents. 

(1l Fed. Rep. 298, 302.) 

It is, therefore, respectfully submitted that the 
proper parties are before the Court. 


INFRINGEMENT OF THE EXTENDED 1860 
PATENT—REC. 79. 


The first and second claims of this patent only are 
involved. These are: 


1. “I claim the conduit, or passage H, arranged between the 
bottom of the hopper and the discharge, in combination with the 
oblique discharge I and the toothed distributing cylinder C, sub- 
stantially as described, and for the purposes herein specified. 


2. “I claim the combination of separate bearings of the cyl- 
inder with a single shaft bearing in the cylinder, shorter than the 
cylinder and larger than the shaft, in the manner and for the pur- 
poses substantially as herein specified.” 


The patentee says in the specification: 
“The object of my said improvements is the more evenly and 


equally to distribute the grain or seed to be sowed, and to render 
the machine more simple and less liable to get outof order. * * * 
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“They consist, first, in combining a conduit or passage for 
the grain, arranged between the bottom of the bopper and the 
discharging orifice, with the oblique discharging orifice and the 
distributing cylinder; second, in combining separate bearings for 
the cylinders with a single bearing in the cylinder for the shaft, 
in the manner hereinafter described. 

* By this means we attain important advantages. The warp- 
ing or twisting of the seed box is a fruitful source of trouble in 
machines of this class, for the hopper being rigidly fastened at 
the bottom of the seed box, any warping or twisting of the latter 
will cause the hopper to change its position relative to the shaft, 
and, if the cylinder be firmly fastened upon its shaft, it will bind 
against the sides of the hopper and in its bearings, producing 
much friction, and increasing the draft of the machine and its 
liability to get out of order. By baving the shaft bearing in the 
cylinder larger than the shaft, the evil effects of a displacement 
of the cylinder will be obviated in a great measure, as the axis of 
the cylinder need not be coincident, or even parallel with the axis 
of the shaft, but may vary considerably from it, without the cylin- 
der binding upon the shaft, and the cylinder will still be controlled 
by the revolution of the shaft, the cylinder being retained in 
place within the hopper by its own independent bearings.” 

The patentee describes the distributing cylinder 
as having an independent bearing at each end in the 
sides of the hopper, for the purpose of retaining it in 
proper position for work. He also says that the nar- 
row shaft bearing F, within the distributing cylinder 
‘is made larger than the shaft to allow the latter to pass 
loosely through the cylinder, and thus it will be seen 
that hopper and cylinder can alter their position con- 
siderably with respect to the shaft, and still the eylin- 
der will be controlled by the revolutions of the shaft 
and not bind upon it.”’ 

In “gravity feeds” the discharge orifice was at 
the bottom of the hopper, and the cylinder méarhy act- 
ed as an agitator; it was, therefore, necessary that it 
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should revolve close to the wall of the hopper, other- 
wise the seed would flow out by gravitation, but in a 
‘“foree feed,” in which the discharge opening is at the 
side of the hopper, to which the grain has to be carried 
or forced around and up, it is obvious that if the teeth 
of. the distributing evlinder were revolved close to the 
wall of the hopper much grain would be crushed and 
destroyed. To prevent this, the patentee provided the 
conduit or passage-H of the claim, and, speaking of 
this in the body of the specification, says: 


“It is arranged around the cylinder C as shown, and as the 
cylinder revolves, its teeth move the grain through the conduit to 
the oblique discharge orifice II. This conduit H passes beyond 
the lowest point of the cylinder, and then curves or inclines 
slightly upward, so that the grain cannot fall out from the conduit 
by gravitation, but must be moved, as it were, up bill before it 
can reach the discharge orifice.” 


We now invite Your Honor to a comparison 
between the subject matter of these claims and the de 
fendant’s machine, which was held by the Circuit Court 
to be an infringement, and so much of which as con- 
tains the device in controversy is illustrated by eom- 
plainant’s exhibit, “ Defendant’s Hopper, with seed- 
cups and driving shaft.” (Ree. 93.) 


An inspection of this exhibit will show that each 
seed-cup or secondary hopper is constructed with an 
elevated oblique discharge orifice, and provided with a 
tooth-distributing cylinder, between which and the bot- 
tom of the hopper is a seed passage-way, which con- 
tinues around and up to the discharge, precisely as and 
for the purpose described in the patent. 
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The patentee shows and describes a double oblique 
discharge, with a cylinder long enough to supply grain 
to two colters; but he says that it may be made witha 
hopper to each colter, in which case the discharge is to 
be ‘a simple face oblique to the face of the eylinder 
teeth.” In such case, of course, the cylinder need only 
be one-half the leneth. The defendants’ machine is 
made in accordance with these deseribed equivalents, 
and is, we submit, clearly within the terms of the first 
claim. | 

In a close case as to novelty and infringement of 
the second claim, there might be a nice question of 
construction; but where the novelty is unquestioned, 
as it is in this case, and when the defendants’ device 
contains every element of the claim, no matter how 
construed, construction is not thought to be important. 
The exhibit shows the defendants’ distributing cylinder 
to have separate end bearings at each side of the hop- 
per, and a single shaft bearing shorter than the cylin- 
der and larger than the shaft, substantially as shown 
and described in the patent and for the same purpose. 

No damages were found or sought for in the ae- 
counting, on account of the infringement of this claim, 
but we think and submit that the decree finding in- 
fringement of it is correct. 

THE 1861 PATENT. (Rec. 83.) 

The sixth claim of this patent, which reads as fol- 

lows, is the only one in controversy: 


“Sixth.—I claim the combination of a removable driving- 
shaft, with a series of seeding cylinders having independent bear- 
ings, whereby said shaft can, at pleasure, be removed to allow any 
of said cylinders to be taken out for repairs, without displacing 
the rest, substantially as described.” 
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This is clearly infringed; but as the term of the 
patent has long since expired, and as it was not taken 
into consideration upon the accounting, neither party 
is interested in it except to the very small extent it 
may affect the question of costs, and we therefere think 
this Court should not be asked to review the question. 


DAMAGES. 


On the first reference the Master reported that the 
complainants had an established license fee of $2 for 
two-horse drills, and $1 for one-horse machines, and 
that the defendants had made and sold 800 of each size 
(Rec. 27), but on exceptions the Court below held that 
the evidence did not show this, and that “ without 
further evidence the plaintiff is entitled to nominal 
damages; but that there may not be a failure of jus- 
tice, the case is remanded to the Master, with diree- 
tions toadmit further evidence by each party, if offered, 
and to report the same and his conclusions.” (Ree. 30.) 

The first report of the Master is not embodied in 
the transcript, but the substance of it may be gathered 
from Judge Woods’ opinion, p. 26. 

The Master’s second report is printed at p. 19, and 
in this he says: “The effort has been to prove that the 
device or combination covered by the first claim of the 
patent No. 30,685 was an invention of great value and 
utility, and complainants are entitled to damages for 
the infringement thereof by defendants.” (Ree., 20.) 

“The chief value of plaintiff's combination is in the channel 
or conduit H, which is so constructed that a reservoir of loose 
grain is collected in the bottom of the seed-cup, into which it 
falls from the bopper without obstruction, and from there it is 


lifted by the toothed cylinder to the discharge orifice, where the 
grain is discharged without being cracked or injured. In the 
‘gravitation feeds,’ in use prior to the complainants’ invention, 
the revolving cylinder was fitted so closely to the inside of the 
cup that the grain was cracked or injured in passing. The 
complainants’ device is for a ‘force feed,’ which lifts the grain 
to an elevated discharge orifice, as distinguished from a gravita- 
tion feed, in which the grain passes from the hopper to tho dis- 
charge orifice at the bottom of the cup, where it drops to the 
ground, The force feed has an elevated discharge orifice to 
which the grain is lifted; the gravitation feed has a discharge 
orifice at the bottom of the cup, and the grain is released with- 
out being lifted. * * * # 

“T now report and find that the whole number made and 
sold by defendants which infringed all three of the elements of 
the combination covered by the first claim was 2,000, and that 
of these, one-half were one-horse and one-half two-horse drills. 
The burning of defendants’ factory and the loss of their books 
have made it impossible to get at the exact number. 


“There remains to be considered the question of the value of 
this claim or combination to the defendants, who used it in vio- 
lation of complainants’ rights. The evidence on this subject is 
conflicting. During the life of the patent some manufacturers 
considered it of so much value that they paid a stipulated license 
for its use. Now they say it is worth very little, if anything, and 
it may be true that its value has been impared or destroyed by 
new devices and improvements. The value of this combination, 
as estimated by the witnesses, varies from nothing to six dollars 
per drill. In the bighest estimates the witnesses must refer to 
the increased value to the farmer who uses the machine. The 
manufacturer expects to make a profit, and it would not be fair to 
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charge him the value of the combination in that sense. 


“T report and find that the camplainants are entitled to dam- 


aves as follows :” 


For 1000 one-borse drills at 75 cents each....... 6 200.00 
For 1000 two-horse drills at $1.50 each............. ..1500.00 
OU. GI ictkncputige nigete cestés | cvstecsneninnns soe. 2200.00 
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Upon argument of the defendants’ exceptions to 
this report p. 22, Judge Woods restricted the account 
to the number of machines first reported by the Master 
namely 800 of each of the two sizes and ordered a de- 
eree for $1800 on account of the same. (Ree. 26.) 

Upon the second reference, the complainants con- 
fined their evidence to such facts as would enable the 
master and Court to assess the damages under the rule 
laid’down by this Court in Saffolk Co, vs. Hayden, 3 
Wall 315, in which Mr. Justice Nelson speaking for 
the Court says : (520). 


“This question of damages, under the rule given in the statute, 
is always attended with difficulty and embarrassment both to the 
Court and Jury. There being no established patent or license fee 
in the case,,in order to get at a fair measure of damages, or even 
an approximation to it, general evidence must be resorted to. 
And what evidence could be more appropriate and pertinent than 
that of the utility and advantage of the invention over the old 
modes or devices that had been used for working out similar re- 
sults. Witha knowledge of these benefits to the persons who 
have used the invention, and the extent of the use by the infringer, 
a jury will be in possession of material and controlling facts that 
may enable them in the exercise of -asound judgment, to ascertain 
the dumages, or, in other words, the loss to the patentee or owner, 
by the piracy, instead of the purchase of tbe use of the invention.” 


In McKeever vs. the United States, 23 A. G. 1525, 
the Court of Claims, in a case very much like the one 
at bar, says: (1521.) 


“The rule which the Court adopts as the measure of these 
damages is the fair and reasonable value of a license, to mannfac- 
ture and use under the Claimant’s patent, being such a royalty as 
it may reasonably be presumed the defendants would have been 
willing to pay and the claimant to accept, if the matter at the out- 
set had gone to an express agreement.” 
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This was affirmed on appeal to the Court, Nov. 20, 


1882. : 

The Court further say: (1529.) 

“Where the Plaintiff has clearly suffered a material loss by 
defendants’ use of his invention, and has produced all the evidence 
which the nature of his case admits of to establish the amount, 
there has never yet been a case in which his recovery has been 
restricted to nominal damages.” 

In order to simplify the question the proofs on the second 
reference were all addressed to one claim, viz. the first of patent 
No. 30.685. 

Six men of large experience in handling grain 
drills were examined by the complainants as witnesses 
on this branch of the case, and they all substantially 
agree that the space or passage H is absolutely es- 
sential in “force feeds,” because, without it the grain 
would be cracked or injured, and that by the use of 
the oblique discharge the delivery is more even and 
regular. | 

They differ widely as to what would be the differ- 
ence in price at which a drill thus injuring the grain, 
and one which did not, would sell for, some saying the 
former would not sell for any price; others, that they 
could not be given away, and others, that there would 
be about $20.00 difference. 

Each witness was asked to assume what the Court 
has decreed, viz: that manufacturers had not the right 
to make grain drills having a passage around the dis- 
tributing cylinder, terminating in an elevated oblique 
discharge orifice, and to state what in their opinion 
would be a fair and reasonable royalty or license fee 
per drill for the privilege of making and selling with 
such a feed. 
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Mr. Marley Says, from uy to $5 for two-horse, and 
from $2 to $3 for one horse. tec. 39.) 

Mr. Patrie says, $5 for Reis (Ree. 42.) 

Mr. Westcott says, $5 for two-horse and $2.50 for 
one-horse. (Ree. 57.) 7 

Mr. Lefevre says, about $5 for two-horse, and from 
$2 to $3 for one-horse. (Ree. 63.) 

Mr. Thompson says, $5 for two-horse and $2.50 
for one-horse. (Rec. 67.) 

Mr. Shearer Says, from $5 to $6 for two-horse, and 
half as much for one-horse. (Ree. 73.) 

So far as the record discloses, Moore was the first ° 
to make a force feed with an elevated delivery. He 
was, therefore, a pioneer in the art, and entitled to a 
broad application of the doctrine of equivalents. 

Some evidence was offered by the defendants, tend- 
ing to show that the oblique discharge had no merit 
over a straight discharge, but this also tends to show 
that one is the equivalent of the other, and therefore, 
it was contended that all should be included in the ae- 
count, but they were not, because, we think, the evi- 
dence shows that the defendants made and sold over 
1700 two-horse drills, while only 800 were allowed by 
the Court. 

The evidence also shows that the Moore feed added 
about $20 to the value of a drill, and that the price of 
a drill is now about that amount less than it was when 
the defendant’s piracy commenced. 

In conclusion, we think the amount decreed very 
much less than the complainants are entitled to, and 
certainly much less than other manufacturers paid for 
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licenses under other patents. See depositions of Mar- 
ley, 40, and Patrice, 43. 
We respectfully submit that the decree should be 
affirmed with costs. 
Kk. k. WOOD. 
KDWARD BOYD. 
CINCINNATI, Dec. 24, 1888. 
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1 ‘Territory or Dakora, ee 
Fifth Judicial District, {~~ 


[nu the District Court within and for Brown County. 


JoHN E. Apams, PI’t’ff & Appellant, 


Us. 
FreD. B. Smrru, E. J. Marner, W. |. Sreere, Horace BARNARD, 
and C. W. Swirr, as County Commissioners, Def’ts and Respond- 
ents. 


Whereas, on the 18th day of July, 1888, in the district court 
within and for the county of Brown, the above-named respondents 
recovered a judgment against the above-named appellant sustaining 
the demurrer, dismissing the action, and for costs of suit, taxed at 


And the above-named appellant, feeling aggrieved, hereby intends 
to appeal therefrom tothe supreme court of the Territory of Dakota: 
Now, therefore, we do hereby undertake that the said appellant 
- will pay all costs and damages which may be awarded against him 
on said appeal or on a dismissal thereof, not exceeding two hun- 
dred and fifty dollars, and do also undertake that if the said judg- 
ment so appealed from, or in any part thereof, be affirmed or said 
appeal be dismissed the said appellant will pay the amount directed 
to be paid by the said judgment or the part of such amount as to 
which the said judgment shall be affirmed, if it be affirmed only in 
part, and all damages and costs which shall be awarded against said 
appellant on said appeal. 
Dated July 25, 1888. 
CHAS. E. BALDWIN. 
DON C. McKENZIE. 
JOHN D. LAVIN. 


2 Terrirory or Dakora,! 
Brown County, eas 

On this 25 day of July, A. D. 1888, before me, the subscriber, ap- 
peared Chas. E. Baldwin, Don C. McKenzie, and John D. Lavin, to 
me personally known to be the same persons described in and who 
executed the above undertaking, and severally acknowledged that 
they executed the same. 

In witness whereof I have hereunto set my hand and official seal 
the day and year above written. 

[NOTARY SEAL. ] C. W. ATKINS, 
Notary Public, Dak. 


Territory oF DaKkora, | 
Brown County, eo 
Chas. E. Baldwin, Don C. McKenzie, & John D. Lavin, being 
severally sworn, each for himself says: The said Chas. E. Baldwin 
says he is a resident and freeholder of the county of Brown, in this 
Territory, and that he is worth the sum of $500.00 in property 
1—1498 
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within this Territory over and above all his debts and liabilities 
and exclusive of all property exempt from levy and sale on execu- 
tion; and the said Don C. McKenzie, for himself, says that he is a 


resident and freeholder of the county of Brown, in this Territory, 


and that he is worth the sum of $500.00 in property within this 
Territory over and above all his debts and liabilities and exclusive 
of all property exempt from levy and sale on execution; and the 
said John D. Lavin, tor himself, says he is a resident and freeholder 
of the county of Brown, in this Territory, and that he is 
3 worth the sum of $500.00, over and above all his debts and 
liabilities and exclusive of all property exempt from levy and 
sale on execution, in property within this Territory. 
CHAS. E. BALDWIN. 
DON C. McK ENZIE. 
JOHN D. LAVIN. 


Subscribed and sworn to before me this 25th day of July, 1888. 
[NOTARY SEAL. | C. W. ATKINS, 
Notary Public, Dak. 


The above-named sureties reside at Columbia, Brown county, 


[Endorsed :] Territory of Dakota, county of Brown. In district 
court. John KE. Adams vs. Fred. B. Smith e al. Undertaking on 
appeal to supreme court. District court, Brown county, Dakota. 


Filed Jul. 27, 1888. , clerk. 


4 Notice of Appeal from Judgment. 


TERRITORY OF Dakora, i 
AY y ” “ ° ° P SS 
Fifth Judicial District, | 


In the District Court in and for the County of Brown. 


Joun KE. Apams, PI’ff & Appellant, 
vs. 
Frep. B. Smitu, E. J. MATHER, W. L. Sreere, Horace Barnarop, 
and C. W.Swirt, as County Commissioners, Def’ts & Respondents. 


Please to take notice that the plaintiff in the above-entitled action 
appeals from a judgment entered therein, on the 18 day of July, 
1888, in favor of the defendants against the plaintiff, sustaining the 
demurrer, dismissing the action, and for costs, taxed at dollars 
and cents, to the supreme court of the Territory. Said appeal 
is taken from the whole of said judgment. 

Yours, Xc., JAMES WEELS, 
Attorney for Plaintiff. 
To Skellman & Mott, M. J. Gordon, Jenkins & Campbell, and 


John Perry, Esq., attorneys for defendants, and E. K. Loderick, Esq., 
clerk of the district court of the county of Brown, D. T. 


erent mee 


[Endorsed :] Territory of Dakota. In district court, Brown county. 
John E. Adams vs. Fred. B. Smith et al. Notice of appeal from 
judgment. Due service of a copy of this notice of appeal and un- 
dertaking attached is admitted this 27th day of July, A. D. 1888. 

Jenkins & Campbell, M. J. Gordon, J. H. Perry, & Skillman 
5 & Mott, def’ts’ att’ys. Due service of a copy of this notice 

of appeal and undertaking attached is admitted this 27th 
day of July, A. D. 1888, at 1.45 p.m. E. K. Lodewick, by Chas. L. 
Brockway, deputy clerk, dist. court, Brown Co., D.T. District court, 
Brown county, Dakota. Filed Jul. 27,1888, E. K. Lodewick, clerk, 
by Chas. L. Brockway, deputy. 


6 Territory or Daxora, | 
. County of Brown, 


In District Court, 5th Judicial District. 
In the Matter of the Petition of Joan E. ADAms. 


On reading the petition, duly verified, of John E. Adams, dated 
on the 22nd day of July, 1887, for leave to contest the validity of the 
election held in Brown county, Dakota, on the 12th day of July, 
1887, under an act entitled “An act to provide for the relocation 
of county-seats in counties where county-seats have been located by 
a vote less than a majority of all the electors voting thereon,” ap- 
proved March 11th, 1887— 

Ordered, That above-named elector, John E. Adams, have leave to 
contest said election and bring an action in the district court for 
that purpose upon furnishing security, as -provided in section 8 of 
chapter 54 of the laws 1885. 

Dated July 28, 1887. 
JAMES SPENCER, Judge. 


7 TERRITORY OF Dakota, County of Brown: 
In District Court, Fifth District. 


[In the Matter of the Application of Jonn E. Apams for leave to 
contest an election held in the county of Brown, in said Terri- 
tory, on the 12th day of July, A. D. 1887, under an act of the 
Legislature of Dakota entitled “ An act to provide for the reloca- 
tion of county-seats in counties where county-seats have been 
located by a vote less than a majority of all the electors voting © 


thereon.” 


Your petitioner, John E. Adams, respectfully represents that he 
is a resident of the county of Brown, in the Territory of Dakota, 
and a duly qualified elector of said county; that he is about to 
contest an election held in said Brown county on the 12th day of 
July, A. D. 1887, at which the question of relocating the county- 
seat of Brown county was voted upon under the provisions of an 
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act of the Legislative Assembly of the Territory of Dakota entitled 
“An act to provide for the relocation of county-seats in counties 
where county-seats have been located by a vote less than a majority 
of all the electors voting thereon.” 

That your petitioner will contest said election under the provis- 
ions of section six (6) of an act of the Legislative Assembly of the 
Territory of Dakota, entitled “An act to provide for contesting elec- 
tions for county officers and for the location of county-seats, and for 
other purposes,” approved March 12, 1885. 

Your petitioner further shows that said county of Brown js and 
for many years last past has been a duly organized county; that 
under and by virtue of section 4 of chapter 21 of the Political Code 

of said Territory the county-seat of said Brown county was 
8 located and established at Columbia, in said county, and that 

ever since the location of said county-seat as aforesaid the 
same has remained at Columbia, under the provisions of section 6 
of chapter 21 of said Political Code, by reason of the fact that no 
place received a majority of all the votes cast at the election held 
under the provisions of said section 6 of chapter 21 of said Political 
Code. 

The petition further shows that said Brown county has a popula- 
tion of more than twelve thousand people, as shown by the census 
of 1885, and has an area of more than forty-eight congressional town- 
ships. : 

Your petitioner further shows that on the eleventh day of March, 
1887, the Legislature of said Territory passed an act entitled “An 
act to provide for the relocation of county-seats in counties where 
county-seats have been located by a vote less than a majority of all 
the electors voting thereon,” which said act was approved on said 
eleventh day of March, 1887; that under and pursuant to the pro- 
visions of said act a petition was, in the month of May, 1887, signed 
by more than one-third of the legal voters of said: Brown county, as 
shown by the vote cast at the last general election, praving that the 
judge of the district court of the district in which said Brown county 
is situated issue an order directing an election to be held in said 
Brown county for the purpose of voting upon the question of relo- 
cating the county-seat of said Brown county, which said petition 
was presented to the judge of said court; and that thereafter the 
judge of said district, assuming to act under the provisions of said 
act, did make and sign an order directing an election to be held in 
said Brown county on the twelfth day of July, 1887, as praved for 

in said petition; and that thereafter the register of deeds of 
9 said Brown county caused a duly certified copy of said order 

to be published, in one of the papers designated by the board 
of county commissioners of said Brown county as the official 
paper of said Brown county, for at least six consecutive weeks im- 
mediately preceding the said twelfth day of July, 1887; and that 
on said twelfth day of July, 1887, pursuant to said act and of the 
proceedings hereinbefore specified, the electors of said Brown county 
met at different places in said county and voted upon the question 
of relocating the county-seat of said county, and that at said elec- 
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tion a majority of the votes cast were in favor of relocating said 
county-seat at the city of Aberdeen, in said county. 

Your petitioner further shows that by reason of the facts and pro- 
ceedings aforesaid the said defendants and each of them threaten to 
and are about to remove the records, books, papers, and property 
belonging to said Brown county and to their respective offices from 
said Columbia to said city of Aberdeen, and that said defendants 
will, as the plaintiffs are informed and believe, forthwith remove all 
of said records, books, papers, and property to said city of Aberdeen 
unless enjoined from so doing as hereinafter prayed for. 

Your petitioner further shows that the said county of Brown is 
and at the time of the passage of said act was the only county in 
said ‘Territory which had a population of twelve thousand people, 
as shown by the census of 1885, and an area of at least forty-eight 
congressional townships, in which the county-seat had been tempo- 
rarily located, under the provisions of section 4 of chapter 21 of the 
Political Code, and remained the county-seat, under the provisions 

of section 6 of chapter 21 of the Political Code, by reason of 
10 the fact that no place received a majority of all the votes cast 

at the election held under the provisions of said section 6 of 
chapter 21 of the Politica] Code, and was and is the only county In 
said Territory to which said act was or is applicable, as the Legisla- 
ture well knew when it passed said act, and that the object and 
purpose of passing said act was to evade and nullify the act of Con- 
gress approved July 30th, 1886, entitled “An act to prohibit the 
passage of local or special jaws in the Territories of the United 
States to limit territorial indebtedness and for other purposes.” 

Your petitioner further avers that he is informed and believes, 
and so charges the fact to be, that by reason of the facts above set 
forth the said act of the territorial Legislature and all acts and pro- 
ceedings had in and about said election are absolutely void. 

Petitioner therefore prays for an order of this court giving him 
leave to contest said election, as provided by law. 


JOHN E. ADAMS. 


John E. Adams, being duly sworn, says that he knows the con- 
tents of the foregoing petition, and that the same is true to his own 
knowledge, except as to those matters stated on information and be- 
lief, and us those matters he believes it to be true. 


JOHN E. ADAMS. 


Subscribed and sworn to before me this 22d day of July, A. D. 
1887. 
[ SEAL. | J. R. JAMES. 
Notary Public, Brown Co., D. T. 


(Endorsed :) In the matter of the application of Jno. E. Adams 
for leave to contest election Petition No.1. District court, Brown 
county, Dakota. Filed July 29, 1887, 5 p.m. E. Kk. Lodewick 
clerk. 
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Notice of Contest. 
1] TERRITORY OF Dakota, County of Brown: 
In District Court, Fifth Judicial District. 


Joun E. Apams, PI’ff, 
; v8. 
Frep. B. Smiru, E. J. Martner, C. W. Swirt, W. I. STEERE, and 
Horace BarNARD, as Commissioners of Brown county, Dakota, 
Def’ts. 


To the above-named defendants as commissioners of Brown county, 

Territory of Dakota: 

Take notice that the above-named plaintiff, John E. Adarns, an 
elector of said county, on leave of the district judge of said judicial 
district, will contest, under section 6 of chapter 54 of the laws of 1885, 
the validity of the election held in said Brown county on the 12th day 
of July, 1887, under an act entitled “An act to provide for the re- 
location of county-seats in counties where county-seats have been 
located by a vote less than a majority of all the electors voting 
thereon,” approved March 11th, 1857, as to the right of the point 
declared and selected as the county-seat of said county. 

Said plaintiff, John E. Adams, alleges, specifies, and sets forth the 
following points, facts, and grounds upon which the said election 
ar be contested. 

. That he is a qualified elector of said county. 

2. That the said Fred. B. Smith, E. J. Mather, C. W. Swift, W. I. 
Steere, and Horace Barnard are the duly qualified and acting com- 
missioners of said Brown county, Territory of Dakota. 

3. That said county of Brown is and for many years last 
12 past has been a duly organized county ; that under and by 
virtue of section 4 of chapter 21 of the Political Code of said 
Territory the county-seat of said Brown county was located and 
established at Columbia, in said county, and ever since the location 
of said county-seat as aforesaid the same has remained at Columbia, 
under tle provisions of section 6 of chapter 21 of said Political Code, 
by reason of the fact that no place received a majority of all the 
votes cast at the election held under the provisions of said section 6 of 
chapter 21 of said Political Code. 

4. That said Brown county has a population of more than twelve 
thousand people, as shown by the census of 1885, and has an area 
of not less than forty-eight congressional townships. 

5. That the counties of Brown and Cass, in said Territory of Da- 
kota, are the only counties in said Territory that have respectively 
more than twelve thousand inhabitants, according to the census of 
oes and not less than forty-eight congressional townships each. 

That the county-seat of said Cass county was located at F argo, 
in i county, by a bill for. an act defining the boundaries of 
Pembina county and creating new counties, approved January 4th, 


1873. 
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7. That on the eleventh day of March, 1887, the Legislature of 
said Territory passed an act entitled “An act to provide for the re- 
location of county-seats in counties where county-seats have been 
located by a vote less than a majority of all the electors voting 
thereon,” which last said act was approved March 11th, 1887. 
That under and pursuant to the provisions of said act a petition 
was, In the month of May, 1887, signed by more than one- 
13 third of the legal voters of said Brown county, as shown by 
the vote cast at the last general election, praying that the 
judge of the district court of the district in which said Brown county 
is situated issue an order directing au election to be held in said 
Brown county for the purpose of voting upon the question of re- 
locating the county-seat of said Brown county, whieh said petition 
was presented to the judge of said court; and that-thereafter the 
judge of said district, assuming to act under the provisions of said 


_act, did make and sign an order directing an election to be held in 


said Brown county on the twelfth (12th) day of July, 1887, as 
prayed for in said petition, and that thereafter the register of deeds 
of said Brown county caused a duly certified copy of said order to 
be published, in one of the papers designated by the board of county 
commissioners of said Brown county as the official paper of said 
Brown county, for at least six consecutive weeks immediately pre- 
ceding said twelfth day of July, 1887; and that on said twelfth 
day of July, 1887, pursuant to said last-mentioned act and of the 
proceedings hereinbefore specified, the electors of said Brown county 
met at different places in said county and voted upon the question 
of relocating the county-seat of said county, and that at said elec- 
tion a majority of the votes cast were in favor of relocating said 
county-seat at the city of Aberdeen, in said county. 

That thereafter, on the 15th day of July, 1887, the above-named 
county commissioners of said Brown county met and opened the 
returns and declared that a majority of the votes cast at said elec- 
tion on the said 12th day of July, 1887, in said Brown county, were 

in favor of relocating said county-seat at the city of Aber- 
14 deen, in said county, and thereupon said commissioners de- 

clared the city of Aberdeen to be the county-seat of said 
Brown county. 

8. That thereafter, on the 26th day of July, 1887, the county officers 
of said Brown county removed their offices and the records, books, 
papers, and property belonging to their respective offices and to said 
Brown county from said Columbia to said city of Aberdeen. 

9. That the said county of Brown is and at the time of the passage 
of said act was the only county in said Territory which had a popu- 
tation of twelve thousand people, as shown by the census of 1885, 
and an area of at least forty-eight congressional townships, and in 
which the county-seat had been temporarily located, under the pro- 
visions of section 4of chapter 21 of the Political Code, and remained 
the county-seat, under the provisions of section 6 of chapter 21 of 
the Political Code, by reason of the fact that no place received a ma- 
jority of all the votes cast at the election held under the provisions 
ot said section 6 of chapter 21 of the Political Code, and was and is 
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the only county in said Territory to which said act was or is appli- 
“able, as the Legislature well knew when it passed said act, and that 
the object and purpose of passing said act was to evade and nullify 
the act of Congress, approved July 30th, 1886, entitled “An act to 
prohibit the passage of local or special laws in the Territories of the 
United States to limit territorial indebtedness and for other pur- 
IOSCS. 

10. That he is informed and believes, and so charges the fact to 
be, that by reason of the facts above set forth the said act of the ter- 
ritorial Legislature and all acts and proceedings had in and about 

said election are absolutely void. 
15 Wherefore plaintiff demands judgment that said act en- 

titled “An act to provide for the relocation of county-seats In 
counties where county-seats have been located by a vote less than a 
majority of all the electors voting thereon,” approved March 11th, 
1887, be declared unconstitutional and void, and that all acts and 
proceedings had thereunder be adjudged absolutely null and void, 
and for the return of said county offices and the records, books, 
papers, and property belonging to the said county offices, respect- 
ively, and to said county of Brown to said Columbia from said city 
of Aberdeen, and for such other and further relief as may be just. 

Dated July 29th, 1887. 

P. Ek. TAYLOR, 
Plaintiff's Attorney. 
(P. M. BABCOCK, 
Of Counsel.) 


Territory. or Dakota, |... 
County of Brown, : 


John E. Adams, being duly sworn, says that he is the plaintiff in 
the above-entitled action, and that the annexed and foregoing notice 
and complaint ‘are true to his own knowledge, except as to matters 
therein stated on information and belief, and as to those matters he 


believes it to be true. 
JOHN E. ADAMS. 


Subseribed and sworn to before me this 29th dav of July, 1887. 
CHAS. A. HOWARD, 
Notary Public, Dak. 


A 


entitled action: Wm. J. Turner, F. H. Townsend, J. R. James. | 
certify that I find the sureties in the foregoing undertaking suf- 
ficient and do approve and allow the same. E. K. Lodewick, clerk. 
July 29, 1887. 


(Endorsed :) We hereby agree to be security for cost in the within 
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16 Terrirory or Dakota, a 
Fifth Judicial District, | ~ 


In District Court in and for Brown County. 


Joun FE. Apamns, PI’ff, 
| Us. 
Frep. B. Smira, E. J. Marner, C. W. Swirr, W. |. STEERE, and 
Horace BARNARD, as County Commissioners of Brown Co., Dak. 


The Territory of Dakota sends greeting to Fred. B. Smith, E. J. 
Mather, C. W. Swift, W. lL. Steere, and Horace Barnard, defendants - 


You are hereby summoned and required to answer the complaint 
and notice of this action, a copy of which is herewith served upon 
you, and to serve a copy of your answer upon the subscriber, at his 
office, in the city of Columbia, D. T., within ten days after service 
of this summons on you, exclusive of the day of such service, and if 
you fail to answer the compleint and notice within that time the 
plaintiff will apply to the court for the relief demanded in the com- 
plaint. 

Dated at Columbia, D. T., this 29th day of July, A. D. 1887. 

Pp. E. TAYLOR, 
Plaintiff's Atlorney. 


(Endorsed :) Original. Territory of Dakota, county of Brown. In 
district court. John E. Adams vs. Fred. B. Smith et al. No. 2. 
Summons, relief, complaint served. P. E. Taylor, plaintiff’s attor- 
ney. District court, Columbia, Brown county, Dakota. Filed July 
29, 1887, 5 p.m. E. K. Lodewick, clerk. We hereby agree to be 
sccurity for costs in above-entitled action. July 29,1887. Wm. J. 
Turner, F. H. Townsend, J. R. James. We, the undersigned, as 
commissioners of Brown county, Dakota, hereby accept and admit 
due service of the within and annexed notice of contest and summons 
this 29th day of July, A. D. 1887: C. W. Swift, ch’r., W. L. Steere, 
Horace Barnard, E. J. Mather. Fees, 12.00. 


17 Territory oF Dakota, } .. | 
Brown County, , 


District Court. 5th Judicial District. 


Jounx E. Apams, PI’ff, 
against 
C W. Swirr. Frep. B. Smirn, W. |. Sreere, E. J. MATHeEr, and 
Horace BARNARD, as County Commissioners, Def’ts. 


Come now the above-named defendants and demur to the “ notice 
of contest” of said pl’ff herein upon the ground that the same does 
not state facts sufficient to constitute a cause of action against said 
defendants or either of them, and because said notice of contest does 
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not state facts sufficient to constitute a cause of action, as required by 
section 5, chapter 54, of the laws of 18865. 
Nov.. 2, 1887. 
M. J. GORDON, 
SKILLMAN & MOTT, 
JENKINS & CAMPBELL, & 
J. H. PERRY, 
Def’ts’ Att’ys. 


(Endorsed :) District court, Brown county. John E. Adams vs’ 
C. W. Swift et al. Demurrer. No.3. A true copy. District court’ 
Brown county, Dakota. Filed July 27th, 1888. KE. K. Lodewick, 
clerk. : 


18 Election Contest. Notice of Trial. 
Territory or Daxora, Fifth Judicial District : 
District Court, Brown County. 


Joun Kk. Apbams, PI’ff, 
Us. 
C. W. Swirt, Frep. B. Smitrn, W. |. Steere, E. J. Matruer, & 
Horace BARNARD, as County Commissioners, Def’ts. 


To M. J. Gordon, Skillman & Mott, Jenkins & Campbell, & John H. 
Perry, def'ts’ att’ys: 


Take notice that the issues in the above-entitled action will be 
brought to trial at the next term of the district court, to be held in 
and for said county, at the court-house, in the city of Aberdeen, on 
the 6th day of December, A. D. 1887, at 9 o’clock in the forenoon of 
that day or as soon thereafter as counsel can be heard. 

Dated Nov. 14, 1887. 

JAMES WELLS, 
Att’y for PU. 

P. M. BABCOCK, 
Of Counsel. 


(Endorsed :) District court, Brown county. John E. Adams vs. 
C. W. Swift etal. No.4. Notice of trial. Due service of a copy 
hereof is admitted this 15th day of Nov., 1887. Skillman & Mott, 
Jenkins & Campbell, J. H. Perry, & M. J. Gordon, att’ys for def’ts. 
District court, Brown county, Dakota. Filed Dec. 12, 1887. E. K. 
Lodewick, clerk. Jas. Wells, pl’ff’s att’y. 
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19 Note of Issue. 
TerrRITORY OF Dakota, County of Brown: 
In the District Court, Fifth District. 


Joun E. Apams, PI’ff, 
i's 


C. W. Swirt, Frep. B. Smira, W. |. Steere, E. J. Matuer, & 
Horace BARNARD, as County Commissioners. 


James Wells, att’y for pl’ff. 
M. J. Gordon, Skillman & Mott, Jenkins & Campbell, & J. H. 
Perry, def’ts’ att’ys. 


‘To the clerk of the above-named court: 


Take notice that the last pleading was served and issue joined in 
the above action on the 2nd day of Nov., 1887. 
Dated Noy. 26, 1887. 
JAMES WELLS, 
Att'y for PUUff. 


(Endorsed :) Election contest. John KE. Adams vs. C. W. Swift 
etal. Note of issue. No.5. District court. Brown county, Dakota. 
Filed Noy. 26,1887, 10 a.m. E. Kk. Lodewick, clerk. James Wells, 
pl'tff’s att’y. 


20) Joun KE. Apams v. FREbD. B. SMIra. 


Without expressing any opinion upon the merits of this case, as 
the cuestion involved is to be presented to the supreme court in any 
event, I will, pro forma, sustain the demurrer and order judg’t pro 
forma for the def’ts. 

Upon appeal from such judgment the matter may be disposed of 
by the sup. e’t without new trial in court below & judg’t absolute 
ordered, as may be determined. 3 

Prepare judg’t accordingly. 


JAMES SPENCER, Judge. 


Endorsed: Adamsv.Smith. Mem. District court, Brown county, 
Dakota. Filed July 22, 1888. E. Kk. Lodewick, clerk. R. Order 
Book, page 66. 
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21 Judg’t on Lemurrer. 
TERRITORY OF Dakota, County of Brown : 
In the District Court, Fifth District. 


JouHN E. Apamns, PI’t’ff, 
vs. 
Frep. B. Smirn, E. J. Marner, W. 1. Steere, Horace Barnarp, 
& C. W. Swirt, as County Commissioners, Def’ts. 


This cause coming on for hearing before the Hon. James Spencer, 
presiding judge of the district court of said county, at the regular 
December term, 1887, of said court, held in the city of Aberdeen, in 
said county, in said fifth district of Dakota, on due notice of trial 
given by the plaintiff upon the notice of contest or complaint of the 
plaintiff and the demurrer of the defendants thereto—the plaintiff 
appearing by James Wells, his counsel, and the defendants by Skill- 
man & Mott, Jenkins & Campbell, M. J. Gordon, and John H. Perry, 
their counsel— 

It is ordered and adjudged that the said demurrer be sustained pro 
forma ; and the plaintiff electing to stand by his said notice of con- 
test or complaint without amendment thereof, it is, pro forma, 
ordered and adjudged that the notice of contest or complaint herein 
be dismissed, and that the defendants have and recover judgment 
against the plaintiff for their costs and disbursements in and about 
this action expended ; to allof which judgment the plaintiff excepts 
and exception allowed by the court. 

By the court : 

JAMES SPENCER, Judge. 


Dated the 18th day of July, A. D. 1888. 

(Endorsed :) John E. Adams vs. Fred. B. Smith et al. Judg’t on 
demurrer. No.6. Filed July 25,1888, atS5 p.m. E. K. Lodewick, 
by Chas. L. Brockway, deputy. Order Book, pages 70 & 71. Jas. 
Wells, pl’t’ff’s att’y. 

22 TERRITORY OF Dakota, County of Brown : 
[In District Court, Fifth District. 
JoHN KE. Apams, PI’t’ff & Appellant, 
Us. 
Frep. B. Smiru, W. [. Steere, EF. J. Maraer, Horace Barnarp, & 
C. W. Swirt, as County Commissioners, Def’ts & Respondents. 


Assignment of Errors. 


And the appellant herein says there is manifest error on the face 
of the record, in this: | 
The district court erred in sustaining the demurrer. 
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The district court erred in rendering judgment dismissing the 
plaintiff’s action or contest and in rendering judgment against the 
plaintiff for costs. 

The district court erred in not overruling the demurrer and ren- 
a judgment for plaintiff for the relief asked for in the com- 
piaint. 

The judgment should have been for the plaintiff and not for the 
defendants. 

JAMES WELLS, 
Att’y for PUtif & Appellant. 


(Endorsed :) John E. Adams vs. Fred. B. Smith et al. Assignment 
of errors. District court. Brown county, Dakota. Filed July 28, 
1888. I. Kk. Lodewick, clerk. James Wells, att’y for pl’'tff & ap- 
pellant. 


23 TERRITORY OF Dakota, County of Brown: 
Fifth Judicial District. 


I, k. K. Lodewick, clerk of the district court within and for the 
said county of Brown, in the fifti: judicial district of the Territory of 
Dakota, do hereby certify that the above and foregoing is a fall, true, 
and complete and correct transcript and copy of the judgment-roll 
and the whole of it and of the order and judgment appealed from 
and of all the papersand proceedings upon which such orderand judg- 
ment was made in the above-entitled action, except the notice of 
appeal and undertaking, and I certify that the notice of appeal and 
undertaking attached to said transcript are the original notice of 
appeal and undertaking filed in the above-entitled action, and proof 
of service of the same is endorsed thereon. The foregoing transcript 
is as the same now remains of record in the said court, and that said 
transcript of said judgment-roll and order and papers and original 
notice of appeal and undertaking are transmitted to the supreme 
court in pursuance of the appeal taken in the above-entitled action, 
wherein John FE. Adams is plaintiff and appellant and Fred. B. Smith, 
W. 1. Steere, k. J. Mather, Horace Barnard, and C. W. Swift, as county 
commissioners, are defendants and respondents. 

In witness whereof I have hereunto set my hand and affixed the 
seal of said court this 15th day of Aug., A. D. 1888. 

[ SEAL. ] KE. K. LODEWICK, Clerk, 
By A. C. McALLISTER, Deputy. 


24 (Endorsed :) 435. District court, Brown county, fifth judicial 

district. Dak. John KE. Adams, plaintiff & appellant, vs. Fred 
B. Smith, W. 1. Steere, E. J. Mather, Horace Barnard, & C. W. Swift, 
as county commissioners, defendants & respondents. ‘Transcript. 
435.. Supreme court of the Territory of Dakota. Filed Aug. 23, 
18sss. J. H.C. Young, clerk. 
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25 TERRITORY OF Dakota, County of Brown: 
In District Court, Fifth District. 
Joun E. ADAmMs 


vs. 
Frep. b. Suirn, E. J. Marner, W. I. Sreerre, Horace BARNARD, 
and C. W. Swirt, as County Commissioners. 


On motion of James Wells, ordered that the above-named _plain- 
tiff on the appeal to the supreme court shall give an undertaking 
in the sum of five hundred dollars, to be approved by the clerk of 
the district court of Brown county; and it is further ordered that 
the clerk of the district court of Brown county, in making up the 
transcript in the above-entitled case for the supreme court, shall 
send certified copies of the judgment, orders, and all papers pertain- 
ing to the said cause instead of the originals. 

Dated on this 18 day of August, A. D. 1888. 

JAMES SPENCER, Judge: 


Territory oF Dakota, County of Brown : 


I, E. K. Lodewick, clerk of the district court of Brown county, 
Dakota, do hereby certify that the above and foregoing is a true and 
correct copy of an order made in the above-entitled action by James 
Spencer, the judge of said court,on the 18 day of August, A. D. 1888, 
and filed in my office on the 4th day of September, 1888S. 

Witness my hand and the seal of said court this 4th day of Sep- 
tember, 1888. 

[SEAL. | EK. kK. LODEWICK, 
Clerk of the District Court, Brown County, Dakota, 
sy A.C. McALLISTER, Deputy. 


26 TERRITORY OF DaAkora, ] 
Fifth Judicial District, | 


» SS > 


In the District Court within and for Brown County. 


JAMES EK. Apams, Appellant, 
Us, 
Frep. B. Smiru, E. J. Marner, W. |. Sreere, Horace BARNARD, 
& C. W. Swirt, as County Commissioners, Respondents. 


Whereas, on the eighteenth day of July, 18858, in the district court 
within and for the county of Brown, the above-named respondents 
recovered a judgment against the above-named appellant sustain- 
ing the demurrer, dismissing the action, and rendering the judg- 
ment against the plaintiff for costs— 

And the above-named appellant, feeling aggrieved, hereby intends 
to appeal therefrom to the supreme court of the Territory of Dakota: 

Now, therefore, we do hereby undertake that the said appellant 


es 
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will pay all costs and damages which may be awarded against him 
on said appeal or on dismissal thereof, not exceeding five hundred 
dollars, and do also undertake that, if the said judgment so appealed 
from or in any part thereof be affirmed or said appeal be dismissed, 
the said appellant will pay the amount directed to be paid by the 
said judgment or the part of such amount as to which the said 
judgment shall be affirmed, if it be affirmed: only in part, and all 
damages and costs which shall be awarded against said appellant 
on said appeal. 

Dated August 28, 1888. : 
} DON C. McKENZIE. 
CHAS. E. BALDWIN. 
LYMAN TURNER, Jr. 
J. D. LAVIN. 
JOHN GASKIN. 


20 TERRITORY oF Dakora, | 
Brown County, ‘. 


On this 28th day of August, A. D. 1888, before me, the subscriber 
appeared Don C. McKenzie, Chas. E. Baldwin, and John D. Lavin, 
Lyman Turner, Jr., and John Gaskin, to me personally known to 
be the same persons described in and who executed the above un- 
dertaking, and severally acknowledged that they executed the same. 

In witness whereof I have hereunto set my hand and official seal 
the day and year above written. 

[NOTARY SEAL. ] C. W. ATKINS, 
Notary Public, Dak. 


TERRITORY OF one A, & 
Brown County, ,” 


Don C. McKenzie, Chas. E. Baldwin, & Jno. D. Lavin, Lyman 
Turner, Jr., and John Gaskin, being severally sworn, each for bim- 
self says: The said Don C. Mckenzie says he is a resident and free- 
holder of the county of Brown, in this Territory, and that he is 
worth the sum of $1,000 in property in this Territory over and 
above all lis debts and liabilities and exclusive of all property ex- 
empt from levy and sale on execution; and the said Chas. E. Bald- 
win, for himself, says that he is a resident and freeholder of the 
county of Brown, in this Territory, and that he is worth the sum 
of $1,000 in property in this Territory over and above all his debts 
and liabilities and exclusive of all property exempt from levy and 
sale on execution; and the said Jno. D. Lavin, for himself, says that 

he is a resident and freeholder of the county of Brown, in 
28 this Territory, and that he is worth the sum of.$1,000 in 

property in this Territory over and above all his debts and 
liabilities and exclusive of all property exempt from levy and sale 
on execution; and Lyman Turner, for himself, says that he is a 
resident and freeholder of the county of Brown, in this Territory, 
and that he is worth $1,000 in property in this T erritory over and 
above all his liabilities and exclusive of all property exempt from 
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execution ; and the said John Gaskin says he is worth the sum of 
$1,000 in property in this Territory over and above all his debts 
and liabilities and exclusive of all property exempt from levy and 
sale on execution, and that he is a resident and freeholder of Brown 
county, D. T. 
DON C. McKENZIE. 
CHAS. E. BALDWIN. 
LYMAN TURNER, Jr. 
| J. D. LAVIN. 
| JOHN GASKIN. 


Subscribed and sworn to before me this 28th day of August, 1888. 
[NOTARY SEAL. | C. W. ATKINS, 
Notary Public, D. T. 


Sureties on this undertaking reside at Columbia, Dakota. 


(Endorsed :) Territory of Dakota, county of Brown. In district 
court. John E. Adams, appellant, vs. Fred. B. Smith, W. I. Steere, 
E. J. Mather, Horace Barnard, and C. W. Swift, as county commnis- 
sioners, respondents. Undertaking on appeal to supreme court. | 
find the sureties on this undertaking sufficient, and approve the 
same this 4th day of September, A. D. 1888. KE. K. Lodewick, 
clerk dist. court, Brown Co., Dak., (seal) by A. W. McAllister, deputy. 
Service of a copy of this undertaking and attached order of court 
is admitted this 4th day of Sept., A. D. 1888: Jenkins & Campbell, 
M. J. Gordon, John H. Perry, & Skillman & Mott, attorneys for re- 
spondents. 435. Supreme court of the Territory of Dakota. Filed 
Sep. 7, 1588. J. H.C. Young, clerk 


=) 


| 29 In Supreme Court. October Term, 1888. 


Joun E. AbaMs, Appellant, 
' ns. 


Frep. B. Suiru et a/., Respondents. 


To the above-named appellant: 


You will please take notice that the annexed motion to dismiss 
the appeal herein will be brought on for hearing and argument on 
the srd day of October, 1888, the same being a term day of said 
court, upon the coming in of the court on that day, or as soon there- 
after as counsel can be heard. 

Dated September 24th, 1888. 

G. C. MOODY, 
Of Counsel for Respondents. 


P 
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30 Supreme Court, Dakota Territory. October Term, 1888. 


Joun E. Apams, Appellant, 
vs. 
rep. B. Smiru, E. G. Matuer, C. W. Swirt, W. I. Sreere, and 
Horace Barnarp, as County Commissioners, Respondents. 


Appeal from Brown county. 


Now come the above-named respondents, by G. C. Moody of their 
counsel, and move the honorabie the supreme court of the Territory 
of Dukota to dismiss the appeal herein upon the grounds— 

First. That no decision or judgment of the district court has been 
rendered or entered in this action. 

Second. That no final judgment has been rendered or entered, no 
costs having been taxed or inserted therein. 

And for such other and further relief as shall be appropriate, and 
tor costs. - 

Said motion will be based upon the record and appeal papers as 
they appear in said supreme court 

G. C. MOODY, 
Of Counsel for Respondents. 


, 


(Endorsed :) Territory of Dakota. In supreme court. John E.. 
Adams, appellant, v. Fred. B. Smith e¢ al., respondents. Motion to 
dismiss appeal. Service of within notice and motion admitted Oct. 
2, 1888. James Wells, of appellant’s counsel. Supreme court of the 
Territory of Dakota. Filed Oct. 5, 1888. J. H. C. Young, clerk. 


31 . Tue Unirep States or AMERICA, | 
ree ° ° SS 
Ti rriuory oO} Dakota. j 


[In the Supreme Court. October ‘Term, A. D. 1888. 


Joun KE. Apams, Plaintiff and Appellant, 
i's 
Freep. B. Smriru, W. 1. Steere, bk. J. Matruer, Horace BARNARD, 
and C. W. Swirt, as County Commissioners, Defendants. 


Appeal from the district court of Brown county. 


This action coming on to be heard at the October, A. D. 1888, term 
of this court, at the supreme court room, in the city of Deadwood, 
Territory of Dakota—present, Bartlett ‘Tripp, chief justice, and Wil- 
liam B. McConnell, Charles M. Thomas, James Spencer, John E-. 
Carland, and Roderick Rose, associate justices—and the appea!| herein 
having been argued by James Wells, Esq., and C.5. Palmer, Esq., 
for the appellant, an by is. ©. Moody, sq. lor respondent, and the 
court having advised thereon, it is now here considered, ordered, 
and adjudged that the judgment of the said district court within 
and for said Brown county appealed from herein be, and the same 
is hereby, reversed. 

And it is further ordered that this cause be, and it is hereby, re- 

3d—1498 


18 FRED. B. SMITH ET AL., &¢., VS. JOHN E. ADAMS. 


manded to the district court for further proceedings according to 
law and the judgment of this court. 
And it is further considered and adjudged that appellant 
32 have and recover of the respondents his costs and disburse- 
ments on this appeal cseibaans taxed and allowed at eighty- 
one & 44°; dollars. 
By the court: 
BARTLETT TRIPP, 
Chief Justice. 
All coneur. Justice Spencer not sitting. 


(Endorsed :) InSupremecourt, Territory of Dakota. Octoberterm, 
1888. John E. Adams, plaintiff and appellant, vs. Fred. B. Smith, W. 
I. Steere, E. J. Mather, Horace Barnard, and C. W. Swift, as county 
commissioners, defendants and respondents. Filed in open court 
this 13 day of October, 1888. J. H.C. Young, clerk. 


33 ADAMS 1 
v8. : ‘aK: 
SMITH et al. ‘te 


The pro forma judgment upon respondent’s demurrer is reversed 
upon the ground— 

First. That appellant’s action was properly brought and the act 
of the Legislature of the Territory of Dakota, passed March 11th, 
1887, under which the election was held, by which the county-seat 
of Brown county, D. 'T., was removed from Columbia to Aberdeen 
is in conflict with the act of Congress, approved July 30th, 1886, pro- 
hibiting special legislation in the Territories of the United States. 

Second. That the appellant has such an interest in the subject- 
matter as enables him to maintain this action. 

Third. That the judgment rendered is such a final judgment as 
entitles him to an appeal. 


34 Affidavit and Notice of Taxation of Costs. 
TERRITORY OF Dakota: 
In Supreme Court. October Term, 1888. 


JoHN E. Apams, PI’t'ff and Appellant, 
vs. 
Frep. B. Smita, W. I. Srerre, FE. J. MAruer, Horace Barnarp, and 
A. W. Swit, as County Com’rs, Def’ts & Respondents. 


Statement of disbursements. & costs: 


Clerk dist. court Brown Co. for transcript....-...---.---. $11 40 
aE erro ci area noe me 5 00 
ee Oe 125 STOOD CORE 6 ..cic ceccnmcnamecccausn See 
a een BONETs SUG GUNIRONS ..n...5 ..0 once concenep anne 36 00 
ee ee I I a ics cnine wcicinanniscs: seein tissdieaibenre du conse 
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TerRrRITORY OF DaKkora, County of Brown: 


James Wells, being duly sworn, says that he is the attorney for 
plaintiff and appellant in the above-entitled action, and that the 
costs and disbursements above mentioned have been necessarily in- 
curred, or will be, in this action in the supreme court of Dakota, to 
the best of deponent’ s knowledge and belief. 


JAMES WELLS 


Subscribed and sworn to before me this 14th day of November, A. 
D. 1888. 
| NOTARY SEAL. | ISAIAH HUNSBERGER, 
Notary Public. 


To Skillman & Mott, M. J. Gordon, Jenkins & Campbell, & 
oO John Perry, def’ts’ att’ys: 

You will please to take notice that the foregoing is a copy 
of the items of the costs and disbursements incurred in this action 
in the supreme court of Dakota, and that the same will be adjusted 
and taxed by the clerk of the supreme court of Dakota, at his office, 
in the city of Yankton, on the 26th day of November, A. D. 1888, at 
10 o'clock a. m. 

Yours, Xe., JAMES WELLS, 
PUUf’s Atty. 


Costs and disbursements as above, $81.40, taxed and allowed. 
J. H. C. YOUNG, Clerk. 


Done at Yankton, D. 'T., this 26th day of November, A. D. 1888, 


(Endorsed :) No. 435. John E. Adams vs. Fred. B. Smith et al. 
In supreme court, Dakota. Notice of taxation of costs. Service of 
a copy of this notice is hereby admitted this 15th day of Nov., 1888, 
Skillman & Mott, M. J. Gordon, Jenkins & Campbell, & John H. 
Perry, def’ts’ att’ys. 


36 Motion to Set Aside and Vacate Order Allowing Appeal. 
TERRITORY OF DAKorTA, | 
ANN 
County of Brown, 
In Supreme Court of Dakota Territory. October Term, 1888. 
Joun E. Apams, PI’t'ff & Ap’ll’t, 
vs. 
Frep. B. Smiru, W. L. Sreers, FE. J. Matuer, Horack BARNARD, 
C. W. Swirt. 


And now comes John E. Adams, by C.S. Palmer, his attorney, and 
moves this hon. court to set aside and vacate the order made in open 
court on the 13th day of October, 1888, in the above-entitled cause, 
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whereby the defendants herein were allowed an appeal to the Su- 
preme Court of the United States in this action, and for the reason 
that said appeal was improvidently granted, no Federal question 
being involved and there being no law or act of Congress allowing 
or authorizing appeals in actions of this character, and for other 
reasons and irregularities apparent on the face of the record. 

C. S. PALMER, 

Atty for John EB. Adams. 


(Endorsed :) No. 455. John E. Adams, plaintiff and appellant, vs. 
Fred. B. Smith, W. I. Steere, E. G. Mather, Horace Barnard, and C. 
W. Swift, as county commissioners, defendants and respondents. 
Motion to set aside and vacate order allowing appeal. Supreme 
court of the Territory of Dakota. Filed Nov. 30, 1888, 3.05 p. m. 
J. H. C. Young, clerk. 


37 Motion to Set Aside and Vacate Order Allowing Appeal. 
TERRITORY OF Dakota, County of Brown: 
In Supreme Court of Dakota Territory. October Term, 1558. 


Joun E. Apams, PI'vff & Ap’ll’t, 
Us. 


Frep. B. Smirn, W. I. Steere, E. J. MAtraer, Horace BARNARD, 
C. W. Swirt, Def’ts. 


And now comes Fred. Bb. Smith, EK. J. Mather, and Horace Bar- 
nard, by C. 8. Palmer, their attorney, and respectfully show to this 
court that they are three of the defendants and respondents in the 
above-entitled action; that this cause was regularly tried at the 
October term, 1588, of the supreme court of this Territory and by 
said court judgment was rendered against all of the defendants in 
the action and in favor of the plaintiff herein; that thereupon 
counsel for these defendants asked for and were allowed an appeal 
to the Supreme Court of the United States; that these defendants 
were then and are now the duly elected and qualified and acting 
board of county commissioners of said Brown county; that since 
said appeal was allowed by said supreme court of Dakota the under- 
signed, members of said board, have become satisfied that no farther 
proceedings should be had in said case, and, as the majority of said 
board, they requested and directed their attorneys in said action not 
to perfect any appeal in this case to the Supreme Court of the United 
States ; that this was done before any bond on appeal was executed, 
approved, or filed and before any citations in the case were issued ; 
which said bond on appeal, as executed, is signed by W. I. Steere 

and C. W. Swift only, of said board of county commissioners ; 
38 that said attorneys have entirely ignored and disregarded our 

instructions and are now attempting to perfect an appeal in 
said action in the Supreme Court of the United States. 
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Wherefore these defendants, Fred. B. Smith, E. J. Mather, and 
Horace Barnard,ask and move this court to set t aside and vacate the 
order entered in this court on the 13th day of October, 1888, grant- 
ing the appeal in this case to the Supreme Court of the United States, 
and for the following reasons: — 

First. Because the same was improvidently issued and granted, in 
this, that no Federal question was involved in said case and there 
is no law of Congress authorizing or allowing to these defendants an 
appeal in such action, and for other reasons and irregularities ap- 
pearing upon the face of the record. 

Second. Because a majority of said board of commissioners, being 
the said Fred. B. Smith, E. J. Mather, and Horace Barnard, appel- 
lants, do not desire suid appeal and have so instructed their attor- 
neys in the case, and hereby move this hon. court to set aside and 

vacate said order allowing said appeal and save these defendants 


‘and said county further trouble and e xpense in this “gerees| 


By their-att’y, C. S. PALMER. 


(Endorsed :) No. 485. John KE. Adams, plaintiff and appellant, vs. 
red. B. Smith, W. I. Steere, E. G. Mather, Horace Barnard, and C. 
W. Swift, as county commissioners, defendants and respondents. 
Motion to set aside and vacate order allowing appeal. Supreme 
court of the Territory of Dakota. Filed Nov. 30, 1888, 3.05 p. m. 
J. H.C. Young, clerk. 


39 Supreme Court of the United States. 


Joun E. Apams, Plaintiff and Appellee, 
Us. 
Frep. B. Smirn, W. I. Steers, E. J. Marner, Horace Barnarp, 
and C. W. Swirt, as County Commissioners, Defendants and Ap- 
pellants. 


Know all men by these presents that we, Fred. B. Smith, W. I. 
Steere, E. J. Mather, Horace Barnard, and C. W. Swift, all of the 
county of Brown and Territory of Dakota, as principals, and H. M. 
Morple, Frank Beard, F. H. Hogerty, F. W. Brooks, R. A. Mills, and 
C. F. Easton, of said Brown county, Dakota Territory, as sureties, 
are held and firmly bound unto John E. Adams, the above-named 
plaintiff, in the sum of one thousand dollars, to be paid to the said 
John k. Adams, his executors, administrators, or assigns: to which 
payment, well and truly to be made, we bind ourselves and each of 
ourselves, jointly and severally, and our and each of our heirs, ex- 
ecutors, and administrators, firmly by these presents. 

Sealed with our seals and dated this 17th a: ay of November, A. D. 

1888. 
40) Whereas the above-named Fred. B. Smith, W. [. Steere, E. 
._ Mather, Horace Barnard, and C. W. Swift have taken an 
ap a “ the Supreme Court of the United States to reverse the 


judgment rendered in the above-entitled action by the supreme 


court of the Territory of Dakota on the 15th day of October, 1888: 
Now, therefore, the condition of this obligation is such that if 


2 a haa a te ag 


22 FRED. B. SMITH ET AL., &¢C., VS. JOHN E. ADAMS. 


the above-named Fred. B. Smith, W. I. Steere, E. G. Mather, Horace 
Barnard, and C. W. Swift. principals, shall prosecute their said ap- 
peal to effect and answer to all costs and damages, including just 
damages for delay and costs and interest on appeal, if they shall 
fail t» make good their plea, then this obligation shall be void; 
otherwise to remain in full force and effect. 

Witness our hands and seals the day and year aforesaid. 


W. I. STEERE.  [seat. 
— snot 
——— , SEAL. 
Cc. W. SWIFT. eo, 
H. M. MARPLE. [seat 
FRANK BEARD. SEAL. | 
F. H. HOGERTY. [seat 

ik W. BROOKS. SEAL. | 
R. A. MILLS. SEAL. 
C. F. EASTON. SEAL. | 


Sealed and delivered in the presence of— 
J.Q. A. BRADEN. 
A. W. CAMPBELL. 


TERRITORY OF Dakota, | 
88: 


County of Brown, j 
Be it remembered that on this 17th day of November, 1888, 
4] personally appeared before me, J. Q. A. Braden, a notary 


public within and for said county and Territory, the above- 
named W. I. Steere, C. W. Swift, H. M. Marple, Frank Beard, I. H. 
Hogerty, F. W. Brooks, R. A. Mills, and C. F. Easton, well known 
to me to be the persons who are described in and whose names are 
subscribed to the foregoing instrument, and each duly acknowl- 
edged to me that he executed the same freely and voluntarily. 
In witness whereof I have hereunto set my hand and _ notarial 
seal the day and year above written. 
[NOTARY SEAL. | J. Q. A. BRADEN, 
Notary Public, Brown County, Dakota. 


Territory OF Dakora, | | 
County of Brown, 1 aig 
H. M. Marple, Frank Beard, F. H. Hogerty, Ff. W. Brooks, R. A. 
Mills, and C. F. Easton, being each first duly and severally sworn, 
deposes and says, each for himself and not one for the other, that 
he is one of the sureties in the foregoing bond; that he isa resident 
householder and freeholder in said county of Brown, in the ‘Terri- 
tory of Dakota, and that he is worth the sum of two thousand dol- 
lars over and above all his debts and liabilities in property subject 
to execution. H. M. MARPLE. 
FRANK BEARD. 
KF. H. HOGERTY. 
F. W. BROOKS. 
t. A. MILLS. 


I 
C. F. EASTON. 
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Subscribed and sworn to before me this 17th day of November, 

A. D. 1888. 

[NOTARY SEAL. ] J. Q. A. BRADEN, 
Notary Public, Brown County, Dakota. 


42 Territory oF Daxkora, on 
County of Brown, el 


I, Louis W. Crafoot, associate justice of the supreme court of 
Dakota Territory and judge of the seventh judicial district, in which 
said Brown county is situated, do hereby certify that I am well 
acquainted with H. M. Marple, Frank Beard, F. H. Hagerty, F. W. 
Brooks, R. A. Mills, and C. F. Easton, sureties on the foregoing 
appeal bond in the case of John KE. Adams, plaintiff and appellee, 
vs. Fred. b. Smith, W. I. Steere, E. G. Mather, Horace Barnard, and 
C. W. Swift, as county commissioners, defendants and appellants ; 
that I know that each is a freeholder and a resident of said county 
of Brown, in Dakota Territory, and I consider each of them worth 
the amount for which he has qualified in said bond over and above 
all his debts and liabilities and exclusive of exemptions allowed by 
law, and that they are amply good and sufficient sureties on said 
bond on appeal. 


Witness my hand this 17th day of November, 1588. 
LOUIS W. CRAFOOT, 
Asso. Justice Supreme Court & Judge Tth Jud'l Dist., D. T. 


[ approve the foregoing bond and the sufficiency of the sureties 
thereto this 30th day of November, A. D. 1858. 
BARTLETT TRIPP, 
Chief Justice of the Supreme Court of Dakota Territory. 


(Endorsed :) Supreme Court United States. John E. Adams, pl’ff 
& appellee, vs. Fred. L. Smith et al., def’ts & appellants. Bond. 
Supreme court of the Territory of Dakota. Filed Dee. 1, 1888. J. 
H.C. Young, clerk. 


43 The United States of America to John E. Adams, appellee, 
Greeting: 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States, to be holden at Washington on 
the second Monday of October, 1889, next, pursuant to an appeal 
filed in the clerk’s office of the supreme court ‘of Dakota Territory, 
wherein you, John E. Adams, are plaintiff and appellee and Fred. 
B. Smith, W. I. Steere, E. G. Mather, Horace Barnard, and C. W. 
Swift, county commissioners, are defendants and appellants, to show 
cause, if any there be, why the judgment rendered in said supreme 
court of Dakota Territory against the said appellants, as in the said 
appeal mentioned, should not be corrected and why speedy justice 
should not be done to the parties in that behalf. 

Witness the Honorable Melville W. Fuller, Chief Justice of the 
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Supreme Court of the United States, this 30th day of November, in 
the year of our Lord one thousand eight hundred and eighty-eight. 
BARTLETT TRIPP, 
Chief Justice of the Supreme Court of Dakota Territory. 


(Original citation also filed with these papers.) 


44 Terrirory or DaKora, | , 
County of Yankton, {°° 
> 


. 
-—* 


J. Q. A. Braden, being duly sworn, deposes and says that he ts 
over the age of twenty-one years and a resident of Brown county, 
Dakota Territory, and not a party in interest herein, and that on 
the 11th day of Deeember, A. D. 1888, at Columbia, Brown county, 
Dakota Territory, he served the annexed citation in the case of John 
E. Adams against I'red. B. Smith et al., by delivering to and leaving 
with James Wells, Esq., personally a true copy of the same. 

Deponent further says that he knows the said James Wells, Esq., 
to be one of the attorneys for the above named John E. Adams, ap- 
pellee above named. 

J. Q. A. BRADEN. 


Subscribed and sworn to before me this 11th day of December, A. 
D. 1888. | 
[NOTARY SEAL. | JNO. P. CRENNAN, 
Notary Public, Dak. 


Filed December 12, 1888. 
J. H. C. YOUNG, 
Clerk of the Supreme Court, 
By E. G. EDGERTON, Deputy. 


45 By the Hon. Bartlett Tripp, chief justice of tle supreme court 
of Dakota Territory. 


To John E. Adams: 


Whereas Fred. B. Smith, W. 1. Steere, E. G. Mather, Horace Bar- 
nard, and C. W. Swift, county commissioners, have lately appealed 
to the Supreme Court of the United States from a judgment lately 
rendered in the supreme court of the Territory of Dakota, rendered 
and entered in favor of you, the said John E. Adams, and against 
said appellants, and have filed the security required by law, you are 
therefore hereby cited to appear before the said Supreme Court, at 
the city of Washington, on the 2nd Monday of October next to do 
and receive what may pertain to justice to be done in the premises. 

Given under my hand, at the city of Yankton, in the second ju- 
dicial district of Dakota Territory, the 50th day of November, in the 
year of our Lord one thousand eight hundred and eighty-eight. 

BARTLETT TRIPP, - 
Chief Justice of the Supreme Court of Dakota Territory. 


(Original citation also filed with these papers.) 


FRED. B. SMITH ET 


46 TERRITORY OF Dakora, | ; 
. Y >» SS . 
County of Yankton, | 


J. Q. A. Braden, being duly sworn, deposes and says that he is 
over the age of twenty-one years and a resident of Brown county, 
Dakota Territory, and nota party in interest herein, and that on the 
llth day of December, A. D. 1888, at Columbia, Brown county, Dakota 
Territory, he served the annexed notice and citation in the ease of 
John E. Adams against Fred. B. Smith et al. by delivering to and 
leaving with James Wells, Esq., personally a true copy of the same. 

Deponent further says that he knows said James Wells, Esq., to 
be one of the attorneys for the above-named John E. Adams, ap- 
pellee above named. 


J. Q. A. BRADEN. 


Subscribed and sworn to before me this 11th day of December, A. 
D. 1888. 
[NOTARY SEAL. | JNO. P. CRENNAN, 
Notary Publie, Dak. 


Filed December 12th, 1888. 
J. H. C. YOUNG, 
Clerk of the Supreme Court, 
By Kk. G. EDGERTON, Deputy. 


47 Appeal. 
In the Supreme Court of Dakota Territory. 


Joun E. ApaAms, Plaintiff and Appellee, 
vs. 
Freb. B. Smita, W. I. Steere, E.G. Matuer, Horace BARNARD, 
and C. W. Swirt, as County Commissioners, Defendants and Ap- 
pellants. ; 


The above-named Fred. B. Smith, W. 1. Steere, E. G. Mather, 
Horace Barnard, and C. W. Swift, as county commissioners, defend- 
ants and appellants, feeling themselves aggrieved by the final judg- 
ment and decree of the supreme court of the. Territory of Dakota, 
made and entered on the 13th day of October, A. D. 1888, in the 
above-entitled cause, do hereby appeal therefrom to the Supreme 
Court of the United States, and they pray that their appeal may be 
allowed, and that a transcript of the record, proceedings, bill of ex- 
ceptions, judgment, &c., in said cause duly authenticated may be 
sent to the Supreme Court of the United States. 

Dated Deadwood, Dakota, November Ist, 1588. | 

G. C. MOODY, 
Attorney for Defendants and Appellants. 


rie . Ke . 7 . 
48 lhe foregoing appeal is ‘allowed by me and was allowed in 
open court by the supetior court of Dakota Territory at a 
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term thereof held at the city of Deadwood, in said Territory, on 
Saturday, the thirteenth day of October, A. D. 1888, and the appel- 
lant’s bond, with sufficient sureties, was fixed by the court at the 
same time in the sum of one thousand dollars, which hond has been 
given accordingly, and I have this day approved the same. 

Done at Yankton, in said ‘Perritory, this 50th day of November, 
ISSS. 

BARTLETT TRIPP, 
Chief Justice of the Supre me Court of Dakota Ti rritory. 


49 In the Supreme Court of the United States. 


Joun k. Apams, Appellee, 
US. 
rep. B. Smiru, W. L. Steers, E. G. Maruer, Horace BarNaArp, 
and C. W. Swirt, as County Commissioners, Appellants. 


Terrirory or Dakora, 
ith Judicial District, County of Brown, | 


> $8: 


A. W. Campbell, being first duly sworn, saveth that he is a resi- 
dent of Brown county, in Dakota Territory ; that on the 12th day 
of December, 1888, at Columbia, in said Brown county and district, 
he served on above-named appellee, John E. Adams, a true copy of 
the appeal and the order allowing the same, filed in this cause with 
the clerk of the supreme court in and for the Territory of Dakota, 
by delivering said copy of the appeal and order to James Wells per- 
sonally, the attorney of record for the suid appellee. 


A. W. CAMPBELL. 


_ Subscribed and sworn to before me this 12th day of December, 
A. D. 1888. 
[NOTARY SEAL. | M. T. CORWIN, 
Notary Public, Brown County, Dakota. 


(Endorsed :) Supreme court, Dakota Territory. J. E. Adams, pl’ff 
& appellee, vs. Fred. B. Smith et al., def’ts & appellants. Appeal. 
Supreme court of the Territory of Dakota. Filed Dee. 13, 1888. 
J. H. C. Young, clerk. 
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UNITED STATES OF AMERICA, | 
Territory of Dakota. 


- 88 


In Supreme Court. 
JOHN K. ADAMS. Plaintiff and Appellant, 
is. 
Frep. B. Smirn, W. 1. Steere, E. J. Marner, Horace Barnarp. 


and C. W. Swirr, as County Commissioners, Defendants and Re- 
spondents. 


Kiled August 25, 1585 


bo 
~] 


FRED. B. SMITH ET AL., &¢€., VS. JOHN E. ADAMS, 


Journal Entries. 
Unirep States OF AMERICA, ) _ . 
Territory of Dakota, os 
In Supreme Court. October Term, A. D. 1888. 
Tuesday, October 2, 1888, being the first day of the term. 
On eall of ealendar. 


In Jonn E. Apams, Plaintiff and Appellant, ) 
vs. 

Frep. B. Smirn, W. 1. Steere, E. J. Marner, Horace Bar- } 435. 
NARD, and C. W. Swirt, as County Commissioners, Defend- | 
ants and Respondents. | 


51 Counsel answers ready. 


Unrrep STATES or AMERICA, | 
Territory of Dakota, j 


oR 


In Supreme Court. October Term, A. D. 1888. 


Thursday, October 4, 1888, being the third day of the term. 


In Joun E. ApaAms, Plaintiff and Appellant, 
US. | 

rep. B. Smiru, W. 1. Steerer, FE. J. MAtruer, Horace Bar: } 435. 
NARD, and C. W. Swirr, as County Commissioners, De- | 
fendants and Respondents. 


Motion to dismiss appeal presented by G. C. Moody, Esq., for re- 
spondents. 

The court orders motion to be argued with cause. 

Cause argued by James Wells, Esq., for appellant, and C. 8S. 
Palmer, Esq., for appellant; G. C. Moody, Esq., for respondent. 

Submitted to the court. 


52 UniTep STATES OF AMERICA, | 
ve . . * SN 
lerritory of Dakota, j 


In Supreme Court. October Term, A. D. 1888. 
Saturday, ( letober LS. 1SSS. being the eleventh day of the term. 


In Jonn E. ApaAms, Plaintiff and Appellant, 
vs. | 

hkep. B. Svirn, W. [. Steere, E. J. Marner, Horace Bar- } 435. 
NARD, and C. W. Swirt, as County Commissioners, De- | 
fendants and Respondents. 


y 


Judgment of the district court within and for Brown county re- 
versed. 

G. C. Moody, Esq., counsel for defendants, asks to be allowed ap- 
peal to the Supreme Court of the United States. 

Appeal allowed and bond fixed at one thousand dollars. 


FRED. B. SMITH ET AL., &¢., VS. JOHN E. ADAMS. 


53 In SUPREME CouRT, as, 
Territory of Dakota, | ~° 


I, James H. C. Young, clerk of the supreme court within and for 
the Territory of Dakota, do hereby certify that the above and fore- 
going is a true and correct transcript and copy of papers filed in the 
supreme court of the Territory of Dakota in the above-entitled ac- 
tion, wherein John E. Adams 1s plaintiff and appellant versus Fred. 
B. Smith, W. I. Steere, E. G. Mather, Horace Barnard, and C. W. 
Swift, as county commissioners, defendants and respondents, as the 
saine appeared of record in this cause at the date of issuing citation 
and approval of supersedeas bond herein and as the same now re- 
mains of record in said court, together with copies of the journal en- 
tries of the supreme court of the Territory of, Dakota, so far as the 
sume relates to suid cause; also that the citations herewith are the 
original citations issued by said supreme court of the Territoy of 
Dakota. , 

In witness whereof I have hereunto set my hand and affixed the 
seal of the said court this 29th day of January, A. D. 1889. 

[Seal Supreme Court of Dakota Territory. ] 


J. H. C. YOUNG, Clerk. 


Endorsed on cover: Dakota Territory supreme court. No. 1498. 
Fred. B. Smith, W. I. Steere, E. G. Mather, Horace Barnard, and C. 
W. Smith, county commissioners, appellants, vs. John E. Adams. 
Filed February: 11, 1889. 
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IN THE 


Supreme fjourt of the {Jnited Staies. 


OCTOBER TERM 1888. 


No. 1498. 


JOHN E. ADAMS, Respondent, 


FRED. B. SMITH, E. J. MATHER, W. |. STEERE, HORACE 
BARNARD, and C. W. SWIFT, County 
Commissioners, Appellants, 


BRIEF FOR APPELLANTS IN RESISTANCE 
OF MOTION TO DISMISS. 


By SAMUEL SHELLABARGER and 
J. M. WILSON. 


THomas McGiiu. & Co., Printers..Washingeton.D. C 


IN THE 


Supreme (jourt of the {nited States. 


OCTOBER TERM 1888. 


No. 1498. 


JOHN E. ADAMS, Respondent, 


FRED. B. SMITH, E. J. MATHER, W. |. STEERE, HORACE 
BARNARD, and C. W. SWIFT, County 
Commissioners, Appellants, 


BRIEF FOR APPELLANTS IN RESISTANCE 
OF MOTION TO DISMISS. 


By SAMUEL SHELLABARGER and 
J. M. WILSON. 


Taomas McGiu. & Co., Printers. Washineton.D. C 
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IN THE 


Supreme Court of the Cited States. 
JOHN E. ADAMS, REsPonpDeEnt, 


FRED. B. SMITH, E. J. MATHER, W. J. STEERE, 
HORACE BARNARD, axp C. W. SWIFT, Couwry 


COMMISSIONERS, APPELLANTS. 


Brief in Resistance of Motion to Dismiss. 


¢ I. 
: Che present suit although based upon a statute of a 


territory is, notwithstanding, within the constitutional 
signification of the words “ cases, controversies, suits,” as 
employed in the constitutional provisions defining the 
jurisdiction of the Federal Courts. On this point 2 
Story on the Constitution, section 1646, says: 


{ “It is clear that the judicial department is authorized 
; to exercise jurisdiction to the full extent of the Constitu- 
, tion, laws, and treaties of the United States, whenever 


any question respecting them shall assume such form 
that the judicial power is capable of acting upon it. 
When these assume such form, it then becomes a case; 
and then, and not till then, the judicial power attaches to 
it. A ease, then, in the sense of this clause of the Con- 
stitution arises when some subject touching the Constitu- 
tion, laws, or treaties of the United States is submitted 
. oa to the courts by a party who asserts his rights in the 

x form prescribed by law.” 


hh Rll s  O at 
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This is, in substance, a quotation from Chief Justice 
Marshall’s opinion in— 
Osborn et als. v. The Bank of the United States, 9 
Wheat., 819, where the Chief Justice says: 
“This clause enables the judicial department to re- 
ceive jurisdiction to the full extent of the Constitution, 
laws, and treaties of the United States when any ques- 
tion respecting them shall assume such a form that the 
judicial power is capable of acting on it. That power 
is capable of acting only when the subject is submitted 
to it by a party who asserts his rights in the form pre- 
scribed by law. It then becomes a case, and the Con- 
stitution declares that the judicial power shall extend to 
all cases arising under the Constitution, laws, and treaties 
of the United States.” 
And see Justice Field, 32 Fed. Rep., 260, 264, 265. 


The fact, therefore, that this is a case arising upon a 
statute does not take it outside of this definition. 
On the contrary, it brings it expressly within the defini- 
tion, because it is a proceeding where a party “ asserts 
his rights in the form prescribed by law.” 


II. 


The next point which we shall notice, and made by 
the appellee’s brief, relates to the question whether the 
matter in dispute, exclusive of costs, exceeds in this 
case the sum of five thousand dollars. In other words, 
whether the controversy here is about a matter which 
brings the case within the requirement that “in order to 
give the Supreme Court appellate jurisdiction under this 
section the matter in dispute must be money, or some 
right the value of which, in money, can be estimated 
and ascertained,” as laid down, by this court, in various 
cases such as— 

Barrey v. Marcian, 5 Howard, 403. 
Kurtz v. Moffett, 105 U. 8., 495, and various other 
Cases. 


3 


In determining this question whether the present 
case, involving the change of a county seat, puts in dis- 
pute a matter of property value equal to five thousand 
dollars, it is proper to observe that it is not essential, in 
order that a property value shall be in dispute, that 
the principal consequences of the suit is gain or loss 
of property capable of estimation in money value. 

This is well illustrated in the case of 

Smith v. Whitney, 116 U.S8., 173, 
where objection was made that the proceeding for a writ 
of prohibition restraining proceedings against an officer 
by court-martial, and where the officer’s salary for a 
term was worth over the jurisdictional sum, was not 
within the appellate jurisdiction of this court, because 
the subject-matter of the suit was incapable of estimation 
in money value. The court replied to this that “the 
matter in dispute is whether the petitioner is subject toa 
prosecution which may end in a sentence dismissing him 
from the service, and depriving him of a salary as pay- 
master-general during the residue of his term as such, 
and as pay-inspector afterwards, which in less than two 
years would exceed the sum of five thousand dollars.” 

See also cases cited in Justice Field’s opinion in 

Sharon v. Terry. ) 

In this case of Smith v. Whitney, and those there by 
this court cited, the thing in dispute was the right to the 
office. Incidentally this right to the office involved, also, the 
right to the property in the salary. So precisely in the 
present case, the question involved is the removal of the 
county seat, but directly as a result of the removal of the 
county seat the county, and all its people, lose the grant 
described in the affidavit and deed (not printed, as it 
ought to have been, in the Record, yet a part thereof, 
and on file in this case), and of which affidavit and deed 
the following is a copy: 
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In the Supreme Court of the United States. 


VS, 

Frep. B. Smitu, W. I. Steere, E. J. \ 
ak 

Matuer, Horace BARNARD, and =| 


JoHn E. Apams, Plaintiff and Appellee, 


W. Swirt, as County Commissioners, 
Defendants and Appellants. 


TERRITORY OF DAKOTA, eo 
County of Brown. | . 

W. I. Steere and C. W. Swift, being first duly and 
severally sworn, each for himself says, and not one for 
the other: that he is a resident of Brown county, in said 
Territory of Dakota, and is one of the defendants in the 
Supreme Court of the Territory of Dakota, in which 
John E. Adams was plaintiff, and Fred. B. Smith, W. 1. 
Steere, E. J. Mather, Horace Barnard, and C. W. Swift, 
as County Commissioners, were defendants, and wherein 
at the October term of said court, A. D. 1888, the judg- 
ment of the District Court, within and for Brown county, 
Dakota Territory, was reversed, and a final judgment 
entered therein in said Supreme Court; that said judg- 
ment in said Supreme Court still remains in full force 
and wholly unsatisfied; that the value and amount of 
the property and matter in dispute in said action, exclu- 
sive of costs, at the time of the rendition of said judg- 
ment in said District and Supreme Courts, and at the 
present time, exceeds the sum of five thousand dollars; 
that by the enforcement of said judgment of said Supreme 
Court the said county of Brown, in whose interest this 
suit is defended, will lose real property now belonging 
to it situated in the city of Aberdeen, in said county, in 
value largely exceeding five thousand dollars, to wit, of 
the value of ten thousand dollars, by said property re- 
verting to the persons and parties who conveyed the 
same to said county of Brown upon certain conditions, 
which will be broken by the enforcement of said judg- 
ment. Which facts with reference.to said loss of prop- 
erty by said Brown county more fully appear on the 
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public records of the register of deeds’ office of said 
county, and by the deed on conveyance, a copy of which 
is hereto attached. 
C. W. Swirt. 
W. I. STeEere. 


Subseribed and sworn to before me this seventeenth 
day of November, A. D. 18838. 
[SEAL.] J. Q. A. BRADEN, 
Notary Public, Brown County, Dakota. 


THIS INDENTURE, made the twenty-seventh day of 
June, in the year of our Lord one thousand eight hun- 
dred and eighty-seven, by and between the city of Aber- 
deen, of the county of Brown, in the Territory of Dakota, 
party of the first part, and Brown county, of the county of 
Brown, in the Territory of Dakota, party of the second 
part . 

WitNEssetTH: That the said party of the first part, for 
and in consideration of the sum of one dollar to it in 
hand paid by the said party of the second part, the re- 
ceipt whereof is hereby acknowledged, has granted, bar- 
gained, sold, and conveyed, and by these presents does 
grant, bargain, sell, and convey unto the said party of 
the second part, and to its successors forever, all that 
certain piece or parcel of land situate in the county of 
Brown and Territory of Dakota, described as follows, to 
wit, block seven (7), North Aberdeen, in the city of 
Aberdeen, and the building now being erected thereon, 
so long as the same shall be used by the party of the second 
part for court-house, but whenever it ceases to be used for that 
purpose at shall revert to the party of the first part, together 
with all and singular the heriditaments and appurtenances 
thereunto belonging or in any wise appertaining. 

To HAVE AND TO HOLD, the said premises with the ap- 
purtenances to the said party of the second part, its suc- 
cessors forever. And the said city of Aberdeen for itself 
and its successors, does covenant and agree to and with 
the said party of the second part, its successors, that it is 
well seized in fee of the lands and premises, aforesaid, 
and has good right and lawful authority to sell and con- 
vey the same in manner and form aforesaid. And that 
the same are free from all encumbrances whatsoever. 
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And further that the said party of the first part, for 
itself and its successors and all and every other person 
lawfully claiming, or to claim, by, from, or under him or 
them, shall and will, from time to time and at all times 
hereafter, make and execute, or cause and procure to be 
made and executed, all such other deed or deeds what- 
soever for the further and more perfect assurance and 
confirmation of the said premises hereby granted, with 
the appurtenances, unto the said party of the second part, 
its successors, as it shall be required; and the above 
granted premises in the quiet and peaceable possession 
of the said party of the second part, its successors against 
all persons claiming or to claim the same,or any part 
thereof, the said party of the first part, its successors, will 

rarrant and forever defend. 

IN WITNESS WHEREOF, the said party of the first part 
has caused this instrument to to be executed by the 
Mayor of the city of Aberdeen, and attested by the clerk 
thereof, and the official seal attached, the day and year 
first above written. 

THE City oF ABERDEEN, [SEAL.] 
By R. A. Mitts, Mayor. [SEAL. ] 
C. A. Outce.t, Clerk. [SEAL. ] 


Signed and delivered in the presence of 
J. H. HAvseEr. 
W. P. Burier. 
Attest. 
[CORPORATE SEAL DAKOTA, 
CITY OF ABERDEEN. | 


TERRITORY OF Dakora, \ 
> $8. 
County of Brown. | 


Be it remembered that on this the twenty-seventh day 
of June, in the year 1887, before me, John H. Perry, a 
notary public within and for said county and Territory, 
yersonally appeared R. A. Mills, known to me to be the 
fayor of the city of Aberdeen that is described in and 
who executed the within and foregoing instrument and 
severally duly acknowledged to me that for said consid- 
eration, executed the same freely. 


ms 
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In witness whereof I have hereunto set my hand and 
official seal of said county, the day and year above 
written. 

JouHn H. Perry, 
[SEAL. | Notary Public. 


| Endorsed]: Territory of Dakota, county of Brown, 
ss.; office of register of deeds. I certify the within in- 
strument was filed for record the twenty-eighth day of 
June, A. D., 1887, at five o’clock and thirty minutes P. M., 
and recorded in Book 20, on page 450, of the records of 
said register of deeds’ office for said county. By Register 
of Deeds, through his Deputy. 


[t is proper also to observe that the fact that no one 
citizen of the county can be said to have an interest in 
the property covered by the foregoing deed equal to five 
thousand dollars is immaterial. The interest of the 
entire body of the people of Brown county arises 
out of a joint, as distinguished from a severable or several 
title, and in such cases if the aggregate interest equals 
the jurisdictional amount then the jurisdiction of this 
court exists. 

See Friend v. Wise, 111 U.5., 797. 

Davies v. Corbin, 112 U.S8., 36—40. 
Shields v. Thomas, 17 Howard, 5. 
Connemara, 103 U.58., 754. 


Leaving wholly out of view any values which may be 
involved outside of the property covered by the above- 
named deed, it is quite plain that to the people of the 
county, and the county itself, property covered by the 
said deed is as necessarily involved in this suit as is the 
salary of an officer who is proceeded against by quo 
warranto, or the like, for the purpose of turning him out 
of office. The question involved in that case is the 
right to hold the office, the honors of which may be, in 
value, much greater than the mere matter of salary; but 
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since the salary is also incidentally involved, this court 
holds that the salary is in dispute, although not one 
word is said about salary in the pleadings or proceed- 
ings. 

III. 


The next point to be noticed is the alleged effect of 
the resolution of the 3d of December, 1888, by three of 
the County Commissioners, directing the attorneys to 
abandon the appeal to this court. In regard to the effect 
of this resolution upon the right of the other Commis- 
sioners to prosecute the appeal, the followings things are 
to be observed : 


1. That it appears by the Record that all of the Com- 
missioners united in taking the appeal, and when all were 
so united the court allowed the appeal. 


2. That the three Commissioners whose resolution is 
now interposed to defeat the appeal made to the court a 
motion to dismiss the appeal, based upon their said reso- 
lution, which was overruled; and under the direction of 
the court the appeal was perfected and citation issued in 
the name of all the parties taking the appeal, to wit, all 
the Commissioners. 


3. That this is a case where the Commissioners were 
not parties defendant, technically so called; but where, by 
the statute, a majority of them are required to be served 
with notice of the appeal; the same statute providing 
that if they fail to make a defense, then “any elector,” 
on leave of the court, may make the defense. Hence it 
was not in the power of the Commissioners to control 
this defense. Neither the county nor the Commissioners 
are parties defendant as such. ‘The proceeding is 
statutory, and in so far as the Commissioners are author- 
ized to defend, they, as a matter of convenience, are 
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selected, by the statute, to make the defense in behalf of 
all the electors; and, failing, any elector—and certainly 
the two Commissioners—are authorized to continue the 
defense after the defense had been abandoned by the 
other Commissioners. 7 


4. Under the chancery practice any person, even though 
not technically a party to the Record, has a right to be- 
come a party and to take an appeal in a ease where his 
interests are to be affected by the decree. (See Daniel’s 
Chancery, vol. 2, pp. 1460-61, and cases cited.) 


5. This whole point, made by the appellee’s brief, that 
all the Commissioners must unite in the appeal, and that 
there was in this case no severance attempted, either in 
the judgment or subsequent summons and severance, or 
any other proceeding is, in principle, covered by the case 
of Todd v. Daniel, 16 Pet., 521, where the matter decided 
is expressed in the syllabus in these words: 

“ Motion to dismiss an appeal. The appellants were 
the original defendants. After a decree of the Circuit 
Court, an appeal was claimed by the defendants and al- 
lowed by the court.” (Precisely as in the case at bar.) 
“A part of the defendants, who had originally claimed the 
appeal, before any further proceedings, abandoned it, and 
the residue of them, excepting Todd, have, since the ap- 
peal was filed, abandoned it, and Todd only has entered 
his appearance in the Supreme Court. The Record stood 
in the name of the appellants. A motion was made to 
dismiss the appeal, for irregularity and want of jurisdic- 
tion, on the ground that it cannot be maintained in behalf 
of Todd alone.” | 


The court refused to dismiss the appeal. 

In this case the court says the usual practice is to 
serve a notice on the parties refusing to appeal, and 
make an order of severance; but proceeds to say that 
what had occurred in that case was equivalent to such 
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notice and severance. On this point the court, in the 
body of the opinion, remarks: 


“All the defendants originally claimed an appeal; 


some of them have declined to pursue it at all; others. 


have deserted it since it was pending in this court; and, 
therefore, there is no pretence to say that any particular 
inconvenience can occur .from Todd’s now prosecuting 
alone, and since the other defendants have all had notice and 
declined to interfere and are contented to abide by the original 
decree.” 


In view of these suggestions it is, we submit, quite 
plain that this case, although statutory in its founda- 
tions, is quite analogous to that familiar class where one 
or more persons may sue for, and as representatives of, 
a large class; and where, likewise, the defense contem- 
plated can be made by any one or more of the people in 
the interest of the public; and where the members 
thereof are alike affected by the. pending suit, and where 
it is not within the power of any one or more of the 
defendants to defeat the defense of the public interest by 
his withdrawal from such defense. In all such cases, 
prosecuted in the interest of the public, or of large 
classes, the court will see to ut that the parties are present in 


the Record which are necessary to the proper presentation of 


the case, both for the prosecution and the defense. 

On this point this court says (McArthur v. Scott, 113 
U.S., 395): 

“And where a suit is brought by or against a few in- 
dividuals as representing a numerous class, that fact 
must be alleged of record”—(as is fully done in this 
case disclosing the character of the case)—“ so as to present 
to the court the question whether sufficient parties are before it 
to properly represent the rights of all. (Lanchester v. Thomp- 
son, 5 Madd., 13; Calvert on Parties, 44, 169.)” 


This whole matter as to the number of the representa. 
tives, of a class too numerous to be made parties, who 
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shall be made parties, and as to the control which such 
representatives shall be permitted to exercise over the 
case, is under the control of the court. (See Hallett v. 
Hallett, 2 Paige R., 18 to 21, and cases cited.) 

Therefore it was not competent for the three Commis- 
sioners to defeat the defense of the public, in the present 
case, by their withdrawal from such defense. It was not 
the county, or its Commissioners, that was defendant—it 
was the entire ‘body of the people of the county, about 
two-thirds of whom had voted for this change of the 
county seat. 

We repeat that it will be observed by the foregoing— 
especially by the citation from the cases of McArthur 
and Hallett, swpra—that in these cases where the public 
are, in legal effect, parties, the care and judicial discretion 
of the court 1s exercised in deciding upon the presence of 
the proper parties, and seeing to it that the public are 
fully and judiciously represented. 

It will be moreover seen that, in this case, the court 
below has exercised that care— 

First. In refusing, on the motion. of the appellee, 
Adams, to dismiss the appeal on the ground that three 
of the Commissioners refused to prosecute the appeal. 

Second. In perfecting the appeal, issuing the writ of 
citation, &c., after this motion to dismiss the appeal had 
been overruled. 


IV. 


The next and only other material point presented by 
the brief in support of the motion to dismiss is the one 
based on the act of Congress of the 30th of July, 1886, 
(24 Stats., 170,) and which, so far as such act affects the 
present case, is cited with substantial accuracy in appel- 
lee’s brief, pages 1 and 2. 

The motion to dismiss states several grounds which it 
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is not necessary to here notice, such as that this case 
“presents no Federal question.” It will also be observed 
that the motion to dismiss does not suggest, as a ground 
for the motion, that the legislation under which the vote 
to change the county seat to Aberdeen was taken was 
in contravention of the said act of the 30th of July, 
1886—that whilst the motion itself ignores that ground 
for dismissing, yet it is the principal point discussed in 
the appellee’s brief. | 

The grounds upon which appellee asserted below, and 
asserts here, that the said act of Dakota Territory of the 
lith March, 1887, under which said vote, changing the 
county seat to Aberdeen was taken, is void, is that such 
act is a “special or local” law, owing to the prohibition 
in said act of Congress. These grounds are stated in 
paragraph 10 on page 7 of the opposing brief. 

That ground, in substance, is that this Brown county, 
at the time of the passage of said act of 11th of March, 
had a population, by the census of 1885, of twelve thou- 
sand, and, also, had an area of at least forty-eight Con- 
gressional townships, and in it, also, the county seat 
had been temporarily located under provisions of section 
4, chapter 21 of the Political Code, and had remained a 
county seat under the provisions of section 6 of said 
Political Code, by reason of a failure to receive a majority 
of the votes cast at an election held under said section 6 
of the Political Code, and was the on/y county to which 
the said act of the 11th of March could apply. 

Section 4 of Chapter 21 of the Political Code is as 
follows: 

“The County Commissioners, appointed under this 
act, shall have the power to locate the county seat of such 
county temporarily, and shall divide the county into three 
commissioner districts, which shall be numbered from 
one to three, and said districts shall not be changed 
oftener than once in three years, and then only at the 
regular session in January, April, or July, and one com- 
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missioner shall be elected from each of the said districts 
at the next general election after such organization, one 
of whom shall be chosen for the term of one year, one 
for two years, and the third for three years, and one 
annually thereafter as provided by law.” 


Section 6 of Chapter 21 of said Political Code is: 


“When any county shall be organized as herein pro- 
vided the qualified electors thereof are hereby empowered 
to select the place of the county seat, by ballot, at the first 


. general election at which the county officers are chosen, 


and for this purpose each voter may designate on his 
ballot the place of his choice for the county seat; and 
when the votes are canvassed the place having the 
majority of all votes polled shall be the county seat; and 
public notice of said election shall be given within thirty 
days by the County Commissioners, by posting up notices 
at three several places in each precinct in the county; 
and if no one place voted for shall have a majority of all 
the votes-cast, the place as located temporarily: by the 
County Commissioners shall remain the county seat until 
changed, as provided in the next section.” 


The amended section one of the said act of the 11th 
of March, 1887, under which said vote, changing the 
county seat, was held, is accurately set forth at pages 4 
and 5 of the opposing brief, and, therefore, need not be 
here reinserted. : 

The provisions of the act of 1885, chapter 54, under 
which the appellee, Adams, prosecuted the present suit, 
are, in substance, as follows: 

The first section provides the manner in which the 
parties desiring to contest an election for county officers 
shall make the contest, by giving notice, &c. 

The second section provides for the answer of the 
party receiving the notice of contest. 

The third section provides that these contests may be 
by any candidate in his own name, or by an elector on 
notice to the District Attorney, &c. 
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The fourth section provides the mode of trial in court. 

The fifth section provides for the taking of testimony, 
&c., as in civil actions. | 

The sixth section is in the following words, and is the 
one under which Adams’ suit is prosecuted : 


“In any county where there is a vote for an election 


or for the removal or changing of the county seat of 


such county, or changing the county lines of such county, 
any elector thereof, on leave of the District Court, or the 
judge, may contest the validity of such election as to the 
right of the point declared and selected as the county 
seat, or as to any county line declared to be established 
or changed by a vote; such elector shall give notice in 
writing of such contest to the County Commissioners, or 
a majority of them, of the county in which the said vote 
was taken, by serving notice of contest as provided in 
section 1 of this act within thirty days after the result 
of the said vote is canvassed. Said notice ‘shall specify 
the points on which such election will be contested, and 
said notice. shall be filed with the clerk of the District 
Court where such court is held, for the judicial subdivi- 
sion of which said county forms a part, within ten days 
after the service of the said notice upon the County Com- 
missioner, as aforesaid, and the said contest shall be tried 
and determined by the District Court or judge thereof, 


or by a jury, as provided for in this act in the contest of 


county officers ; such County Commissioners shall appear 
and defend said contest and put in an answer to the said 
notice as provided for in section 2; but if they fail to 


appear and defend said contest, any elector of the said ° 
county, at any time before said trial, may, on leave of 


the court or judge, appear and defend said contest; and 
all testimony and depositions shall be taken in the same 
manner as in civil actions.” 


The seventh section authorizes the reference of contest 
to referee. 

The eighth section requires security for costs from 
parties prosecuting. 

The ninth section authorizes appeals from any final 


decision of the District Court to the Supreme Court of 
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the Territory, as provided in the Civil Code in other 
appeals. 

The tenth section also provides for appeals to the 
Supreme Court; that they must be taken within sixty 
days; transcript must be sent up, and that the Supreme 
Court at any time when in session may determine the 
case summarily. 

The eleventh section provides that this contest shall 
not be construed to affect any rights of action provided 
for in the Civil Code. 

The twelfth and thirteenth sections relates to the 
methods of trial. 3 

These provisions of the statute now alluded to, and, so 
far as essential to the question now to be considered, set 
forth either in the brief of the appellee or in the fore- 
going, in hwe verba, will enable the court to determine 
whether, for the reasons set forth in paragraph 10, page 
7 of the opposing brief, this vote changing the county 
seat to Aberdeen is rendered void by the said act of 
Congress of the 3d of March, 1886, which prohibits the 
Territorial Legislature from passing any “local or special 
laws in any of the following enumerated cases—that 1s 
tosay, * * * Locating or changing county seats.” 

This position asserting that the said act of the 11th 
of March, 1887, under which the vote was taken locat- 
ing the county seat at Aberdeen, is a statute locating or 
changing a county seat passed by a Territorial Legislature - 
in contravention of said act of Congress of July 30th, 
1886, is a proposition going directly to the merits of this 
case, and is not a matter which this court, under para- 
graph 5 of its Rule 6 can consider, in disposing of this 
motion to dismiss and affirm the judgment of the court 
below, unless “it is manifest that the writ of error or 
appeal was taken for delay only, or that the question on 
which the jurisdiction depends is so frivolous as not to 
need further argument.” 


ah He, 
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Regarding the proposition of the appellee that this 
court ought to cut the appellants off from all argument 
| of the case on the merits 
| cases not frivolously prosecuted here, it is proper to sug- 


, such as is accorded in all other 
gest to the court two or three matters somewhat prelim}- 
nary. One of these preliminary suggestions is that this is 
is not, on its merits, and in its importance, a frivolous 
vase; that, on the contrary, it is a case involving 
immensely important interests of one of the largest 
counties in this great and flourishing Territory, about to 
become a State, to wit, the location of the county’s seat 
of government. This, therefore, is not a matter which 
the court will, without that usual hearing accorded in all 
like cases, dispose of as trifling in its magnitude. 
Again, this isa matter in which, as the present Record 
shows, the people of that county have felt a deep inter- 
est; and an immense majority of them have expressed 
that interest by voting for the county seat which this 
motion to dismiss says is to be disposed of as trifling or ? 
frivolous, and without hearing these people. 
Again, to dispose of this question, regarding the alleged 
conflict of said amended section 1 of the act of 11th of 
March, 1887, under which Aberdeen was voted to be the 
county seat, with said act of Congress of the 30th of July, 
1886, without that usual oral discussion accorded to suit- 
ors generally in this court, would be a denial of a hear- 
ing which is, under the practice and decisions of this 
court, universally accorded in such cases as the present. 
Bonham v. Nebraska, 118 U.S., 231. 
Hacker v. Fowler, 1 Black., 95. 
Davies v. Corbin, 113 U.8., 688-89. 
Gay v. Parport, 101 U.8., 391. 
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) With these preliminary suggestions, and not waiving 
| anything by our presentation of some considerations 
showing that this appeal is not only not frivolous, within 
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the sense of paragraph 5 of Rule 6, and within that of 
your decision in Micas v. Williams, 104 U.S., 556, we 
now turn to the direct question whether said amended 
section 1 of the act of 11th of March, 1887, under which 
the county seat was moved to Aberdeen (see this section 
on pages 4 and 5 of the appellee’s brief), is indeed ren- 
dered void by said act of Congress of the 30th of July, 
1886, cited on the first page of the opposing brief. 

Stated another way, our question now is whether said 
section 1, under which said vote was taken, is an act 
wherein the Territorial Legislature has, by an exercise 
of the mind and choice of the Legislature, located or 
changed a county seat. 

We submit that to bring this question last stated to 
this court, by the present appeal, is so far from being a 
frivolous appeal, that it may, in all fairness, be said of it 
that the error of the court below, in holding this amended 
section 1 to be prohibited and rendered void by said act 
of Congress, 1s manifest error. 

The reason why we say it is manifest error is simply 
this: that this Territorial law (said section 1) does not 
attempt to locate a county seat by the act and choice of 
the Legislature. 

Please carefully observe what that thing is which this 
act of Congress prohibits. The language of the section 
is (24 Stats., 170): “That the Legislature of the Territo- 
ries of the United States, now or hereafter to be organ- 
ized, shall not pass local .or special laws | in any of the 
following enumerated cases, that is to say,’ * * * 
“LOCATING Or CHANGING county anal 

Now it is impossible to make plainer, by comment, 
than it is made by a simple reading of these words, that 
an act of the Territorial Legislature regarding the location 
of county seats is not within this presse unless the 
territorial sg is one which results, by its own operation 
and vigor, in “locating or changing the county seats.” 
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This act happens to be one where ambiguity, uncer- 
tainty, confusion, and doubt, regarding its meaning, 
seems to be absolutely excluded. This is so partly be- 
vause the word “ /ocate,’ this being the controling word 
in this part of the statute, is one whose meaning is never 
doubtful. The meanings assigned to it, whether by the 
understanding of the people, by its use in law, or by its 
lexicographical -signification, is invariable, and simply 
means “to place,” “to set,” “fix, or establish in a place 
or situation,” “to designate and determine the place of.” 
(Worcester.) And ambiguity is further excluded by the 
fact that the law explicitly provides that the special 
legislation which is prohibited by the act of the 30th 
of July, is legislation wherein the Jaw itself under- 
takes to, and does, accomplish and consummate the fact 
of designating and determining the place of the county 
seat. It is the statute that must designate this place in 
order to bring such. statute within the congressional pro- 
hibition, and is not some action of the people performed 
under the statute in making said selection. The statute 
prohibited by the congressional act is not declared to be 
a statute “ for locating,” nor one “ providing for locating,” 
nor one “providing for the people’s locating by vote;” 
but the statute prohibited is one which, by its own action 
and vigor, accomplishes or consummates the location. 

Stated in another way, it is palpable and express that 
the effect and operation of the law itself, which comes 
within the congressional prohibition, must be one which 
locates or changes the location of a county seat; one in 
which the legislative mind is brought to a choice touching 
the place or point where the county seat shall reside, and 
where such mind, as embodied in a law, actually and 
directly does make and complete that choice. 

For illustration and example, turn to paragraph 6, 
page 4, of the opposing brief, and you will find there 
noticed an actof the Legislature which would, if older than 
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said act of Congress, come within the prohibition of this 
act of Congress, where it is said “ that the county seat of 
Cass county was located at Fargo, in the said county, by 
the direct vote of the Territorial Legislature, approved 
January 4th, 1873.” 

This act of Congress is, therefore, not one prohibiting 
the Territorial Legislatures from making either local or 
special laws regulative of the methods by which the 
people of the counties themselves, as distinguished from 
the Legislature, may change their county seat. On the 
contrary, this amended section 1 of the act of the 11th of 
March, 1887, is simply an amendment of that part of the 
Political Code regulating the method by which the people 
of the counties could and do fix their county seats in all 
counties. Sections 4 and 6 of the Political Code, which 
have been above cited, belong to that class of legislation 
to which said amended section 1 belongs, and are not, 
even were they local laws, and made since the 30th of 
July, 1886, within the prohibition of this act of Congress. 
Said amended section 1 is simply the curing of what the 
Legislature deemed cassus omissis in the Political Code, 
This amended section 1 of the act of the 11th of March, 
LSS7, provided for the case of large counties or county, 
as the case might be, where the temporary location made 
by the County Commissioners under section 4, quoted 
above, had failéd to be changed by a majority vote under 
section 6 of the Political Code quoted above, and simply 
gave the people another opportunity themselves (and not 
the Legislature) to fix their county seat by their own vote, 


just as all county seats were fixed by the people under 


the general laws. 

Not only is it expressly, literally, and unambiguously 
plain that this act of Congress is directed only against 
fixing and changing county seats by the special or local 
legislative choice and act, as distinguished from the 
people’s fixing their county seats under regulations by 
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the Legislature, but a consideration of the mischiefs which 
this act of Congress was obviously intended to remove, 
leads conclusively to the same result. It is a notorious 
fact, taught by the universal experience of the age, that 
there are no subjects upon which the pernicious influence 
of the lobby, and of money, and the like, upon Legisla- 
tures, are more frequent and more injurious than in re- 
gard to such questions as the locations of seats of gov- 
ernment; and it was the removal of this mischief that 
this act of Congress, so far as it relates to county seats, 
was intended to meet and remove. 

Besides this, the Legislature of large Territories are 
far less competent to determine a purely local question 
like the location of a county seat than are the body 
of the electors of the county directly affected. 

This being manifestly the mischief meant to be over- 
come by this act of Congress, this consideration com- 


bines with the express and unambiguous language of 


the text to establish that the thing prohibited was a 
selection of the locus of county seats by the legislative 
mind or act. 

Again, it cannot be fairly said in reply to this that, 
since this act of Congress prohibits the Legislature from 
locating a county seat by its direct act and law, it equally 
prohibits all laws which effect a change of the county 
seat by indirection, through local and special election for 
making such change. This is no good reply, for the 
obvious reason that the on/y thing which the act of 
Congress prohibits is, as already fully noticed, prohibit- 
ing the legislative mind from deciding upon the location 
of county seats directly. 

Therefore a law in which the legislative mind or law 
does not pass upon, nor touch the question of location at 
all, but leaves that wholly to the people, is not one doing 
by indirection that one and only thing which said act of 
Congress prohibited from being done directly ; but is one 
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which does not come within the Congressional prohibi- 
tion at all. The Congressional prohibition does not ex- 
tend at all to the matter of making either general or 
local laws regulative of the methods by which the people, as 
distinguished from the Legislature, shall locate or change 
their county seats. Such location or change by act and 
choice of the people is wholly untouched by the act of 
Congress. ‘That act of Congress touches nothing except 
a location or change of county seats by the direct act of 
the legislative mind or choice. That location by the 
direct choice made by the mind of the Legislature is 
prohibited, and not locations by choice and vote of the 
people, whether that choice or vote of the people is ex- 
ercised under special or general territorial laws. 

Of course it is true. that this act of Congress of July 
30th, 1886, prohibits local or special legislation on each 
one of the subjects enumerated in that act. If the sec- 
tion under which the county seat was moved to Aber- 
deen be indeed one whereby the legislative mind—the 
law—fixed Aberdeen as the county seat, and if that act 
is local or special, then that section one is made void by 
this act of Congress. But if said amended section one 
does not itself locate the county seat, then it is not within 
the Congressional prohibition, although it may be local or 
special. This act of Congress no more prohibits the Ter- 
ritorial Legislature from making a local or special law 
which does not locate or change a county seat, but pre- 
scribes a method by which the people may make the 
change, than does this act of Congress prohibit local 
legislation touching any other conceivable subject, un- 
named in this act of Congress. 

The opposing brief, on page 1, also quotes the next 
paragraph in this act of Congress which follows the par- 
agraph relating to county seats, to wit, the words, “ regulat- 
ing county and township affairs,” and puts these last-quoted 
words in italics. We suppose from this quotation (be- 
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cause the brief is otherwise silent regarding these partic- 
ular words) that it may be claimed that said section one 
of the act of the 11th of March, 1887, is one “regulating 
county affairs.” Plainly this is’ 50. The only thing done 
or which could be done, by the vote under this section one 
is to change county seats. That change of county seat 
being expréssly mentioned in the first paragraph, the suc- 
ceeding paragraph, regarding regulating county affairs, 
eannot be construed to mean and repeat the same thing 
as the preceding one already mentioned, namely, locat- 
ing county seats. “Regulating county and township 
affairs,” of course means legislation permanently affect- 
ing the administration of county affairs, and has no refer- 
ence to the special, isolated, and temporary act of fixing 
county seats. 

What we have now gone over, it seems to us, makes it 
so plain that there was error in the court below in hold- 
ing that thé act of Congress nullified this.amended sec- 
tion one of the act of the 11th of March, 1887, that we 


do not deem it necessary to enter upon the discussion of 


the question whether this section one is a “local or spe- 
cial law,” as distinguished from a general law. 


In the matter of Church, decided in 1883, (92 New 
York, 1,) will be found an elaborate discussion of this 
whole matter of what, in this class of cases, is a local or 
special, as distinguished from a public or general law. 
There, touching the difficulty of determining between 
these two classes of laws, the court remarks: 

“It is not easy to define with accuracy the difference 
between the two forms of legislation, and the difficulty 


is better solved by adding examples to definitions. Of 


the latter, the most useful and accurate is that given in 
the matter of the New York Elevated Railroad (70 N. Y.. 
328.) <A law relating to particular persons or things, as 
a class, was said to be general; while one relating to par- 
ticular persons or things of a class, was deemed local and 
private.” 
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In this case it will be seen that the court, on an able 
review of the authorities, reaches the conclusion that 
a law,public and general in its nature, is not rendered 
«a local or private one by the circumstance that, 
under the conditions of its enactment, it could apply 
to but one individual of the class which its general 
terms would embrace. 7 

Should the court care to enter upon this branch of the 
case they will find amongst the latest cases on the subject 
that the cases of— 

Ewing v. Hoblitzell, 85 Mo.,’64, 

Ex Parte Wells, 21 Fla., 280, 

Reynolds v. Foster, 89 Ill., 257, 
—are amongst the most instructive, and hold to the 
same law as is laid down in the case Ex-parte Church, 
(92 N. Y.) supra. | 

But we do not deem it proper to enter into any ex- 
tended discussion of the question whether this is a local. 
or special law or not, because the fact that it is not a law 
in which the Legislature, as distinguished from the peo- 
ple, undertakes to fix the county seat, takes it wholly 
outside of the prohibition contained in said act of Con- 
gress, and renders the decision of the court below, as we 
most respectfully submit, palpably erroneous. 

S. SHELLABARGER, 
J. M. WILson, 
For Appellant. 
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STATEMENT OF FACTS. 

On July 3oth, 1886, was approved + An act of Con- 
“gress, entitled an act to prohibit the passage of local or 
“special laws in the Territories of the United States, to limit 
* territorial debt and for other purposes.” 

By Section 1 of said act the “ legislatures of the territo- 
«tories of the United States now, or hereafter to be organized, 
‘shall not pass local or special laws in any of the following 
“enumerated cases, that is to say granting divorces; chang- 
‘ing names of persons or places; laying out, opening, altering 
‘and working roads for highways: vacating roads, town plats, 


+ streets, alleys and public grounds: /ocaling er changing coun- 


“ty seals: rezulatine county and township affairs; regulating 


‘the practice in courts of justice; regulating the jurisdiction 


“and duties of justices of the peace, police, magistrates and 
‘“ constables, etc.” * * ’ . ‘ * * 
Section nine (9) of said act was as follows: “ That all 
‘acts hereafter passed by any territorial legislature in conflict 
“with the provisions of this act shall be null and void.” 

At the ume of the passage of the foregoing act of Con- 
gress, the general law of the Territory in force for the organ- 
ization of counties and locating of county seats provided; that 
upon proper application by the residents of any unorganized 
county the Governor of the Territory was authorized to pro- 
ceed in its organization and appoint, three or tive county com- 
missioners, whose duty it was, among other things, to locate the 
county seat for such coynty, temporarily. (Sec. 2, Chap. 21, 
Political Code.) After such organization and at the first gen- 
eral election thereafter the legal voters of such county were 
authorized to designate on their ballots the place of his choice 
for county seat, and the place so designated receiving a yor- 
ity of all the votes polled was thereafter to be the county seat. 
But if no place voted for, received a majority of all the votes 
cast, the place temporarily located as the county seat. was to 
remain the county seat until changed by the next, or Section 
7 of Chapter 21 of the Political Code. (Sec. 6, Chap. 21, 
Political Code.) Section 7 provided in substance that upon 
petition being presented to the county commissioners, signed 
by two-thirds of the qualified voters of the county ‘it was then 
their duty at the next succeeding General Election to notify 
the voters to again designate upon their ballots the place of 
their choice, and if, upon a canvass of such vote, any place so 
designated had receive lwo-thirds of all the votes polled, such 
place was to be the location of the county seat. The above 
is the substance of all the material parts of Sections 4,6 and 
7 of Chapter ai. of Political Cod - hereinafter referred LO. 

The controversy here relates to the question of the Coun- 


tv Seat of Brown County. Dakota. By virtue of Section a. 
+ 


above referred to, the city of Columbia, in said county, was 
made the county seat and remained so for many years under 
the provision of Section 6, of Chapter 21. After the passage 
by Congress of the act above referred to, and on the eleventh 
day of March, 1887, the territorial legislature passed an act 
entitled. 

‘* An act to provide for the relocation of c uunty s ‘“Ats in coun- 
“ties where county seats have been located by a vote less than 
“a majority of all the electors voting thereon.” 

This act, though somewhat general in its ttle and _ its 
terms, could in fact apply to only one county in the Territory 
of Dakota—that was the county of Brown. (See respondent’s 
complaint or notice of contest and appellants’ demurrer there- 
to in printed record.) By virtue of the legislative act of 
March rrth, 1887, sepra, an election was held in’ Brown 
County, the votes canvassed, and the county seat of said Brown 
county declared to be changed from Columbia to Aberdeen, 
in said county. The respondent proceeded under the laws of 
Dakota to contest the validity of such election upon the sole 
ground that the act of the Territorial Legislature of March 
tith, 1887, was unconstitutional, it being ‘in conflict with the 
act of Congress of July 3oth, 1886, safra: setting forth specti- 
cally that no other county in the Territory could then, or at 
any future time, come within the provisions of said act of 
March tith, 1887. To Uns complaint or notice of contest the 
appellants’ here entered a demurrer. In the District Court 
of the Territory the demurrer was sustained and by appeal the 
case passed for review to the Supreme Court of the Territory 
Where it was argued and decided. The Supreme Court of 
Dakota holding, unanimously, that said act of March rrth, 
1887, was in conflict with the act of Congress of July 3oth, 
1S86, and therefore unconstitutional and void, and said court 
reversed the decis‘on of the Distric:. Court, and -rendered 
judgment absolute for appellant, this respondent, John E. 


Adams. (See printed record.) From that judgment the ap- 
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4 
pellants’ here asked and were allowed an appeal to the Su- 
preme Court of the United States. Is the case thus present- 
ed subject to review by this Court? We think not for 
reasons stated in the above notice for dismissal and aflirmance. 
Joun IE. Apams, 


by his Attorney, C. S. PALMER. 


BRIEF OF RESPONDENT IN SUPPORT OF 
MOTION TO DISMISS AND AFFIRM. 


The Legislative Assembly of Dakota, at its session of 
1887, passed a Law providing for the relocation of county 
seats in certain cases. I[t was entitled “an act to provide for 
“the relocation of county seats in counties where county seats 
‘have been located by a vote less than a majority of all the 
“electors voting thereon.” It became a law March rr, 1887, 
without the approvil of the Governor. (See Chapter 173, 
Laws of 1887.) On March rith, 1887, another act amending 
Section one (1) of the above mentioned act was passed. (See 
Chapter 174, Laws of 1887.) 

Section one (1) of the act as amended reads as follows: 
‘That in all counties in this Territory having a population not 
“less than twelve thousand as shown by the census of 1885, 
‘and having an area of not less than forty-eight Congres- 
“sional townships, and in which the present county seat 
«thereof has been heretofore temporarily located under the 
“provisions of Section four of Chapter 21 of the political 
«+ Code, and remained the county seat under the provisions of 
“Section six of Chapter 21 of the political Code, by reason 
“of the fact that no place received a majority of all the votes 
“cast at the election held under the provisions of said Section 
‘six of Chapter 21 of the political Code, there shall be held 
‘a special election of the duly qualified voters of such coun- 
“ties on the 12th day of Julv, A. D., 1887, at which election 
“the question of the relocation of the county seat of such 


‘counties shall be voted upon. Provided that such election 


“shall not be held in any county unless there shall be present- 
“ed to the Judge of the District Court of the District in which 
“such county is situated, or in his absence from such District, 
‘or in his inability to act, to the Chief Justice of said Terri- 
“tory, a petition signed by at least one-third in number of 
“the electors of said county as-shown by the vote cast at the 
“last general election, praying sud Judge to issue an order 


‘directing the holding of said election as provided in this act. 


¢ 


‘If said Judge shall tind that said petition is signed by one- 


‘third of the electors of said county as above provided, he 
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shall issue an order directing satd election to be held in ac- 


° 
° 


‘cordance with the provisions of this act.” Other sections of 
the act provide for giving notice of the election, form of bal- 
lots, canvass of the vote, removal of the records, ete., and need 
not be set out at length. 

[In pursuance of this act an election was held in Brown 
county on the question of relocating the county seat, on the 
12th day of July, 1887, which resulted in a majority of the 
votes being cast for the relocation of the county seat at the 
city of Aberdeen. Afterwards, on the 26th day of July, 1887, 
the several county offices, with the Record books and papers 
belonging thereto respectively, were removed from Columbia 
to the city of Aberdeen. 

On the 28th.day of July, 1887, an order was made by the 
Judge of the Fifth District granting leave to the plaintiff to 
contest said election. Summons and Notice of Contest were 
served on the County Commissioners in accordance with the 
provisions of Chapter 54, Laws of 1885. The defendants 
demurred. The District Court Aro forms sustained the de- 
murrer, dismissed the action, and rendered judgment against 
the plaintiff for costs. The plaintiff appealed to the Supreme 
Court of the Territory where the case was argued at the Oc- 
tober, 1888, term and that Court reversed the judgment of the 
District Court and rendered judgment absolute for this re- 
spondent upon the ground that the act of March r1th, 1557, 


f). 


of the Territorial Legislature was unconstitutional and void, 
because it was in direct conflict with the act olf Congress, ap- 
proved July 3oth, 1886, prohibiting special legislation in the 
territories. 

The substance of the material allegations of the complaint 
to which the demurrer was directed were: 

tr. Thatthe plaintiff was a qualified elector of Brown 
county, Dakota Territory. 

2. That these appellants were the duly qualified and act- 
ing board of county commissioners of said county. 

3. That said Brown county had been for many years 
duly organized—and that Columbia was and for many vears 


had been the legally established county seat thereof and had 


so remained under the provisions of section (6) chapter (21) 
of the political code of Dakota Territory, by reason of the fact 
that no place received a majority of all the votes cast at the 
election held under the provisions of said section (6) of chapter 
(21 ) of said political code. 

4. That said Brown county had a population of more 
than twelve thousand people as shown by the census of 15885 
and has an area of not less than forty-eight congressional tOwWn- 
ships. 

5. That the counties of Brown and Cass in said terri 
tory of Dakota are the only counties in said territory that have 
respectively more than twelve thousand inhabitants according 
to the census of 1855 and not less than forty-eight congres- 
sional townships each. 

6. ‘That the county seat of said Cass county was located 
at Fargo in said county by a direct vote of the territorial leg- 
islature approved January 4, 1873, and was not, for that rea- 
son, affected by the provisions of the territorial act of March 
rt, 1007. : 

7. That on the rith day of March, 1887, the legislature 


of said ‘Territory passed * an act to provide for the relocation 


~ 


‘of county seats in counties where county seats have been lo- 


cated bv a vote less than a majority of all the electors voting 
thereon.” 
S. That by virtue of the provisions ol said acta petition 


, , oe ' } . Sma ] - S a ° ‘ >. , 
was signed by the requisite number of voters of said Brown 
. + « o “a . 4 e e } . 47 . ‘ ° , . 
county praving for a vote to relocate the county seat of said 

‘ . . f | : | | ‘ + »- »* ' 2 . 
county —the necessary order of the judge of the District Court 
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ordering said election. The due publication of the notice, the 
election. the necessiryv vote to warrant the order for the change 
of location from Columbia to Aberdeen. he canvass of the 
ool ae ’ Es = oe . declari 
vote, the proclamation by the county commissioners declaring 
the city of Aberdeen to be the county seat underand bv vir- 


tuc ot said act ot the Dakota Les islatur of March . ae rss 


9. The removal of the county oflices from the city of 


Columbia to the city of Aberdeen. 


10. ‘That the said county of brown was at the time of 


the passage of said act the only county in said Territory which 


had a population of twelve thousand people as shown by the 


census of 1855, and an area of at least forty-eight congression- 
al townships, and in which the county seat had been tempo- 
rarily located under the provisions of Sec. | 1) of chapter (21) 
of the political code, and remained the county seat under the 
. . ‘ } ‘ : i 4 1 athe —- . . . 

ProvIsti yrs ol sec. iO), Chaptel ‘oe: Bi: . nolitical code, by rea- 

fF she fact t) a ee ee rt rarity af llthe v : 
son of the tact that no place received a majority of atl the votes 
cast at the election held under the provisions of said Sec. 6 of 
chapter 21 of the political code. and was and 1s the onlv county 
in said ‘Territory to which said act was or 1s applicable, as the 
legislature well knew when it passed said act, and that the ob- 
ect and purposs Ol passing said act was to evade and _ nullify 
the act of Congress approved July 30, 18S€, entitled “an act 
* {0 prohibit the passage of local or special laws in the: Terri- 
‘tories of the [ nited States and to limit territorial indebted- 


“ness, and tor other purposes.” 


11. Charging that for such reasons the said act of the. 
territorial legislature and all the proceedings had in and about 
such election to be absolutely void, and praying that said act 
and election proceedings be declared unconstitutional and void 
and for a return of the county ollices and books and 1eécords 
from the city of Aberdeen to the city of Columbia, etc. The 
cause came on regularly for hearing in the Supreme Court of 
the Territory of Dakota at its October, 1558, session at Dead- 
wood in said Territory, at which time, after full arguments, 
the said Court were unanimously of the opinion that the Dts- 
trict Court erred in its judgment sustaining the demurrer—tre- 
versed the judgment of the District Court and rendered judg- 
ment absolute for the respondent herein, as will appear from 
the printed record in the case which is on file in this Court. 
Whereupon the appellants here by their counsel in open court 
asked and were allowed this appeal. Has this court thereby 
acquired jurisdiction + 

AUTHORITIES. 

John E. Adams, this respondent, contested the election in 
the Territorial courts upon the sole ground that the act of March 
ith, 1887, authorizing it was in conflict with the act of Con- 
gress approved July 3oth, 1886, prohibiting special legislation 
in the territories, as will appear from the plaintiffs complaint 
or notice of contest-—-the defendant’s demurrer thereto —the 
assignment of errors—and decision of the Supreme Court of 
Dakota—all of which appear in the printed record. The act 
of March 3d, 1885, (23 Stats., 443) provides 

‘SECTION I. That no appeal or writ of error shall here- 
after be allowed from any judgment or decree in the Supreme 
*¢ Court of any of the territories, unless the matter in dispute, 
“exclusive of costs, shall exceed the sum of five thousand 
‘¢ dollars. 

“Sec. 2. The preceding section shall not apply to 


“any case wherein is involved the validity of any patent or 


Y 


“copyright, or in which is drawn in question the validity of 
‘a treaty or a statute of, or an authority exercised under the 
* United States; but in all such cases an appeal or writ of error 
“may be brought without regard to the sum or value in 
a dispute rn 

By none of the provisions of the above act 1s this ap- 
peal authorized. 

The contest is not for money or any nght, the value of 
which “can be measured by money 

Potls. ef oo s Wiliam Chumascro, ef al., 92 U.S. 385. 

Aurt: vs. Moitt, 115 U.S., 487. 

Clearly no question is presented involving “ the validity 
‘of a treaty or Statute of, or an authority exercised under the 


. United States.” 


* 


by an actof Congress of July 3oth, 1586, certain limita- 
tions were imposed upon the general powers conferred upon 
the law-makers of the several territories. In the light of that 
t ‘stion 1s presented involving the validity of the act of 
ict a question Is presented involving the va laity of the acto 
the Territorial Legislature ot March 11th, 1887—nothing 
ae Te + htheul neesheneures } } . ralidy f , her 
more. itis aifficult to perceive how the vanhaity of any othe! 
Statute is raised or how any authority exercised under the 


Linited States is * drawn in question.” 


Snow vs. United States, 118 U.S... 40. 
A}, / |r, / dy. 3 Dem ze, or. 1q) Wall.. 5 +7: 
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Brown vs. Colorado, 106 U.S., 95. 
II. 

The judgment in this case was against Fred Bb. Smith, W. 
I. Steere, e: J. Mather, Horace Barnard, and C. W. Swift, as 
a board of county commissioners of the county of brown, ‘Ter- 
ritory of Dakota. As appears from the record, before the 
appeal Wiis perfected in this court, three of said board declined 
and refused to perfect said appeal, declined to enter into any 


undertaking, and directed their attorneys to abandon said ap- 


peal, etc, ‘Two ot said board oni executed the nnd rtaking 


and are prosecuting this appeal. This action of the majority 


ee: ge oo ‘ 

of said board was before anything had been done toward per- 
fecting said appeal in this court excepting the application and : 
allowance of the same in open court at the time of the ren- 
dition of the judgment in the Supreme Court of Dakota Ter- - 
ritory. Noseverence has been attempted, either in the judg- 
ment or by subsequent SUMMONS and severence, or anv other _ 
proceeding. It is true the names of all the board ot commis- 
sioners appear as joint appellants, but it adppears trom thi record " 
that this was without authority and that a majority of said board 
declined and refused to so join. For this irregularity this ap- 
peal must be dismissed. 

Owings vs. Kincannon, 7 Pet., 402. 

Simpson vs. Gre elev ef ar. 20 Wall.. [52. ~« 


Feshelman vs. Packard, 108 U. S.. [ 4. 

Lil. : 

That this appeal was taken for delay only must be appar- 

ent from the record, and under the authority of JZ/c7rs vs. W77- 
fiams we respectfully ask that the motion toathrm be granted, 


as provided by par. 5 of Sec. 6 of the rules of this court. 


: 
Micas vs. Williams, 104 U.S., 556. 
Whitney vs. Cook, gg U. S., 607 : 
Zeckendorf vs. Fohnson, 123 U.S,, 617. 
IV ee 
The record in this case having been printed by the re- 
spondent, it is respectfully asked that the motions be at this | 
time considered. 
Ex-parte Russell, 13 Wall., 664. 
Thomas vs. Wooldridge, 23 Wall., 283. 


Clark vs. Hancock, 94 U.S., 493. 


Respectfully submitted. 


C. S. PALMER, 
Attorney for Respondent. 


TRANSCRIPT OF RECORD. 


SUPREME COURT OF THE UNITED STATES. 
OCTOBER TERM, 1888. 


No. 149. 


ISAAC S. LYON, APPELLANT, 
Te e 
JOHN B. ALLEY 
OF THE DISTRICT OF 


i 


APPEAL FROM THE SUPREME COURT 
COLUMBIA 


FILED OCTOBER 17, 1585. 


SUPREME COURT OF THE UNITED STATES 


OCTOBER TERM, 15358. 


No. 149. 


ISAAC S. LYON, APPELLANT. 
US. 


JOHN B. ALLEY. 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 
COLUMBIA. 


INDEX. 


Original. Print. 


COUR GEE i. bucieiticinnnioce : a sddiieseindhibiiiiphipawesenn I I 

Exhibit No. 1—Copy of the original page on which the alleged assess- 
ment was made aa acinslicgniesbiniigaiatiiilianinicas 14 7 

No. 1—Copy of one of the certificates alleged to have been 
issued to Birch. __~-- oe iisetiince- dese adie oacdnien 15 7 
No. 3—Copy of one of the certificates of ile ieiniiaaiinie ies 16 8 
DR RES Ci ntttice evn einemccecene ine aii whiidows 1s 9 
Answer to original bill........-- lpientie ineieinnl ssh deheieeiniatn se 19 9 
eS EE ee neniehnee oa 240 @ Ghee eee 28 4 
Subpcena and return gal caeniaieiagtnasian ie oaieneie ncincordnapeassiiaaii tiles lendaiddats 33 16 
ny seis ccneenenhe ce meien pec neeaheeiailiaaiaiiagii eek 34 17 
Answer to cross ROPE pdaliins , . einen 35 17 
Stipulation as to aerecd Mets... 2.00. cine :- nc ccnns inate enka: tial alien 40 20 
Stipulation as to evidence............- idee ilk ila 44 22 
Affidavit of Henry Birch __-- ~~~. wnliaee + babes dieminnl 44 22 
Drecses at SOS0IRE GOTMR.... 0.04 ccnenccne- anil sence cocces 49 24 
Appeal to general term ._--. — , rin esabiieibietiicis diissimsanintiinn 52 25 
Oetin fixing amount of appeal bond i in ; wequiitetniilicnnctdl aidibateies 53 27 
Bond on appeal to general term. _-. ....-..-- is tigtigeeie died 54 26 
SR ED GI. nn cendiionddnwned.concouninsdécunieneanin 55 26 
BEE DE GU oo n06s0 cncnnn ne . : sr tli tila anal 56 26 
Appeal bond--~---- <a . nney whapentenniiii 57 27 
Comtienhe Ob MGM Gsn dnwddsimdon ine ‘ oe one 55 28 


ene scaeremar- ace cern ~ ee erm eaten 


Jupp & DETWEILER., PRINTERS, WASHINGTON, AUGUST 3. 1888. 


ISAAC §. LYON VS. JOHN B. ALLEY. 


1 Original Bill. Filed March 17, 1883. 


In the Supreme Court of the District of Columbia, the 17th Day of 
March, 1883. In Equity. 


Joun B. ALLEY, Complainant, 
vs. No. 8494. 
Isaac 8S. Lyon, Defendant. 


To the supreme court of the District of Columbia, holding an equity 
court for said District: 

John B. Alley, complaining, says— 

1. ‘That he is a citizen of the State of Massachusetts, now tempo- 
rarily residing in the District of Columbia, and brings this suit 
in his own right and for the benefit of persons claiming under him, 
as hereinafter stated. 

2. That the defendant, Isaac 8. Lyon, is a citizen of the District 
of Columbia and is now a resident thereof. 

3. That the complainant was the owner in his own right of all 
the following-deseribed premises, lots, and parcels of ground situate 
in the city of Washington and District of Columbia, to wit, lots 
from one (1) to twelve (12), both inclusive, in square one hundred 
and fifty-six (156), and was possessed of an estate in fee simple 
therein; which said premises’ were conveyed to him by Thomas 
Sunderland and wife by deed dated January 26, 1881, and duly re- 
corded January 31, 1881,in Liber 957, page 275, of the Land Records 
of the District of Columbia; and the said Thomas Sunderland de- 
rived his title to the said premises by deed from James M. Latta, 
trustee, to said Sunderland, dated October 10, 1878, and duly re- 

corded November 11, 1878, in Liber 900, page 263, of the Land 
2 Records aforesaid ; and the said Latta, trustee, derived his title 

to said premises by two deeds in fee from Hallett Kilbourne, 
trustee, to said Latta, dated, respectively, May 5, 1872, and October 
11, 1872, and recorded November 6, 1872, respectfully, in Liber 
—, page —, and Liber 700, page 129, of the Land Records aforesaid ; 
und the said Hallett Kilbourne, trustee, acquired his title thereto by 
deed from Thomas Young and wife to said Kilbourne, trustee, dated 
October 2, 1871, and recorded October 5, 1871, in Liber 658, page 312, 
of the Lands Records aforesaid ; to which said several records of the 
said five deeds the complainant refers and prays that the same may 
be taken as part of this his bill. 

5. That said lots from one to twelve, inclusive, having been sub- 
sequently subdivided, the complainant conveyed parts.of said lots 
as tollows: By deed from Joln b. Alley and wife to Mary R. Bigelow, 
dated February 17, 1881, recorded March 22, 1881, Liber 964, page 
349, one lot; by deed from John B. Alley and wife to Kate W. 
Armes, dated February 24, 1881, recorded April 19, 1881, Liber 966, 
page 17/7, one lot; by deed from John B. Alley and wife to Harvey 
L. Paige, dated February 23, 1881, recorded April, 8, 1881, Liber 962, 
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page 302, one lot; by deed from John B. Alley and wife to Robert 
McMeen, dated July 1, 1881, recorded July 28, 1881, Liber 978, page 
334, two lots; by deed from John B. Alley and wife to George E. 
Emmons, dated July 1, 1881, recorded August 1, 1881, Liber 979, 
page 118, four lots, each of said lots being twenty-five feet 
front and ninety-five feet and six inches deep to an alley; 
to the record of which said several deeds. the complainant 
refers and prays that the same may be taken as part of this bill; 
and the complainant is informed and believes that the several par- 
ties to whom he conveyed the said lots have in turn sold and .con- 
veyed to other persons, but whose names are not known ‘to this com- 
plainant, parts of the premises so conveyed by his said deeds above 
referred to, and that now there is a large number of persons owning 
and making claim of title to some part of the said original lots one 
totwelve, inclusive; that this complainant, his grantees named above, 
and the persons so claiming under them are now and have been con- 
tinuously in actual possession of all the said original lots from one 
to twelve, inclusive, and that the deeds so made by himself and wife 
conveyed a title in fee simple with full covenants of warranty, under 
which he is bound to defend and make good the title as it existed: 
in him and was derived from the said Hallett Kilbourn, trustee, 
dated October 2, 1871, and that therefore, while this his said bill is 
brought in his own right, it also is in the interest and to quiet the 
title of all the persons hereinbefore named and others claiming title 
under this complainant. 

6. That the defendant herein, Isaac $8. Lyon, claims that he has 
some title, lien, or claim upon the whole of the said original lots 
from one to twelve, inclusive, as well as upon the several sublots 
into which the same have been in whole or in part divided, which 

claim and pretension he is asserting and wrongfully claims 
4 that he has right and authority to defeat and divest the title 

of the complainant and his grantees in fee sitnple to the whole 
of the said premises; that the nature of the said claim of the said 
defendant Lyon is, as the complainant is informed and _ believes, as 
follows : 

That one Henry Birch entered into a contract about April 1, 1870, 
with the then existing corporation of the city of Washington by 
which he undertook, for a certain consideration therein named, to set 
curbstones, pave gutters and sidewalks on P street in front of the 
said lots one to twelve, inclusive, and that he executed said work, 
and, the same having been approved on or about November 17, 
1870, that the proper officers some time thereafter made an assess- 
ment, but he does not state in his claim when the said assessment 
was in fact made, but that some time thereafter and on or about 
March 9, 1872, certificates were issued by the Board of Public Works 
of the District of Columbia for the tax and assessment aforesaid, 
amounting to the sum of $2,054.10, which bore interest at ten per 
cent., which Board of Public Works succeeded, on the 21 of February, 
1871, to all the rights and privileges, duties and obligations, of the 
corporation of the city of Washington, which said certificates were 
afterwards, for a good and valuable consideration, assigned by the 
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said Birch to the said defendant Lyon, and that thereafter, the said 

Board of Public Works having been abolished and a Board of Com- 
missioners being created, the defendant Lyon called upon the col- 
lector of taxes of the District of Columbia to enforce payment of said 

certificates by a sale of said lots,and that said sale was accord- 
5 ingly made some time in 1881, at which the said Lyon alleges 
he became the purchaser and bought all of the said original 
lots from one to twelve, inclusive, _— tax sale and paid for the 
same by surrendering the said certifitates so originally issued to said 

Birch, and received thereon twelve certain certificates of sale and 
purchase, one for each of the said lots, under which the said defend- 
unt now, as your complainant is informed and believes, claims to be 
tle owner of each and every of the lots one to twelve inclusive, in 
square one hundred and fifty-six. 

‘The truth of all of which several and foregoing claims, assertions, 
and pretences the complainant denies, and states the facts to be as 
fellows, on his information and belief: 

7. That no lawful assessment for the said supposed tax or charge 
wus ever in fact made, but that an improvement was commenced by 
the corporation of Washington some time prior to the 16 of Novem- 
ber, 1870, in front of and along P street adjacent to said lots, and he 
is informed and believes that an assessment for grading, curbing, 
and paving was made for the same upon adjoining property on the 
line of said improvement, and that a record of said assessment 
was made, but that no assessment was made upon lots from one to 
twelve, inclusive, for grading, curbing, or paving, nor was any record 
then or until long thereafter ever made, kept, or found in the office 
or upon the books where the same was by law required to be kept 
in order to give notice of said assessment or to render the said 
property liable therefor; but that subsequently, on the — day of 

November, 1871, there was falsely and unlawfully entered on 
6 the said assessment book the pretended assessment relied upon 
by the defendant Lyon as the basis of the said certificates to 
said Birch, and a note was at the same time entered opposite said 
assessment as follows: 
“ NOVEMBER ILI, 1870. 

“This work was done at this date, but on request of the owner not 

entered until Nov., 1871. 
“WILLIAM FORSYTHE, 
“ Surveyor D.C.” 


The complainant does not know by whose direction or authority 
the said pretended assessment or the said entry quoted above was 
made, but he is informed and believes that Thomas A. Young was 
at the time the owner of the said lots, and that the said assess- 
ment against said lots, from one to twelve, inclusive, was collusively 
made and with the knowledge, consent, approval, and procurement 
of the said Henry Birch, but that the same was done without the 
knowledge or consent of himself or Hallett Kilbourn or any of the 
intermediate grantors from whom the complainant claims and after 
the conveyance of said property to said Kilbourn, but that the said 
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Kilbourn and his grantees down to the complainant by and through 
whom the compiainant derives title were innocent purchasers with- 
out notice of any assessment for said property or the existence of 
the said pretended certificates so issued to said Birch or of any lien 
or charge upon said property on account of said alleged improve- 
ment, and that they bought the said property from Young in total 
ignorance thereof and without suspicion of anything having been 

done in that respect and after a search of the record of the 
7 corporation of Washington where said assessment and lien, 

if any, existed was required to be kept, and where, gn such 
search, they found no record or memorandum of apy such lien or 
assessment, and they therefore and for that reason hold the said 
premises free and discharged thereof. 

8. And the complainant further says that, as he is informed and 
believes, the page of the record upon which said pretended assess- 
ment was thus illegally entered was a completed record, and that 
after all the lawful entries that had been or could be entered thereon 
were in fact made the same was duly signed as required by law in 
certification and completion of said record by Matthew G. Emery, 
then mavor of Washington, as by a copy of said record filed here- 
with and to which the complainant refers will more fully and at 
large appear, and that the said entry of an assessment was inserted 
over the signature of the said Emery about nine months after said 
Emery had ceased to be mayor of Washington and after the corpo- 
ration of Washington had itself been succeeded by the Board of 
Public Works, and the said assessment was therefore null and void, 
and of which the said defendant Lyon and his pretended assignor 
Birch had full notice and knowledge. 

9. The complainant further says that by section 37 of an act of 
Congress of February 21, 1871, entitled An act to provide a govern- 
ment for the District of Columbia, a Board of Public Works was cre- 

ated, and there was given to that board the entire control of 
8 street paving, grading, curbing, We., in the city of Washing- 

ton, and they were required thereby to assess a reasonable 
portion of the expense of paving, “not to exceed one-third, upon 
the adjoining property,” and that the alleged assessment hereinbe- 
fore referred to, if made at all, was, in fact, made after the date of 
the said last-named act of Congress, to wit, in November, 1871, and 
was made for the full expense and cost of said improvement, in vio- 
lation of the provisions of the section last referred to, and was there- 
fore null and void. 

10. That by the provisions of an act of Congress of June 20, 1874, 
the Board of Public Works was abolished, and the authority thereto- 
fore exercised by that board was vested in Commissioners, but that 
no assessment for said improvement, grading, paving, or curbing 
was made by said Board of Public Works before, up to, or at the time 
that the said organization passed out of existence, nor was any as- 
sessment made at any time thereafter by its successor, the said Com- 
missioners, but the District of Columbia and John F. Cook, collector 
of taxes, having unlawfully and without such assessment proceeded 
to advertise said lots from one to twelve, inclusive, for sale as delin- 


ISAAC 8S. LYON VS. JOHN B. ALLEY. 5 


quent for non-payment of said alleged tax for the said special im- 
provements, James M. Latta, trustee, filed his amended bill in this 
court on the 29 of June, 1875, in equity cause No. 4450, against the 
District of Columbia and John IF. Cook, collector, and others, to 
which the complainant refers and prays that the same may be taken 
as part of this bill, alleging the illegality of the said proceeding and 
the facts and circumstances as hereinbefore stated in this be- 
9 half, and prayed, among other things, that the said District 
of Columbia, John F*: Cook, collector, and the other defend- 
ants be perpetually enjoined and restrained from selling or attempt- 
ing to sell the said lots from one to twelve, inclusive, and from col- 
lecting or attempting to collect the said pretended tax thereon, and 
such proceedings were thereupon had that a temporary restraining 
order was by the decsee of this honorable court duly issned enjoin- 
ing and restraining, until the further order of this court, the sale of 
the said property on account of the said tax and any and all at- 
tempts to collect the same, of which the District of Columbia, John 
I’. Cook, collector, and the said Isaac 8. Lyon had notice, which said 
order is still in force and has never been set aside, annulled, re- 
versed, appealed from, or in any manner whatsoever impaired. 

11. That afterwards and on or about the — day of , 1881, the 
said defendant, Isaac 8S. Lyon, applied to the District of Columbia 
and to John F. Cook, the collector of taxes, for a sale of the said 
lots from one to twelve, inclusive, under the pretended power and 
authority of the said certificates so alleged to have been assigned to 
lim by said Birch, and the said lots were, as the complainant is 
informed and believes, in fact sold at public auction for the said 
alleged delinquent tax, at which sale the said Lyon became the 
purchaser of all of said lots for the amount specified in the said 
several certificates, the District of Columbia, the said John F. Cook, 
collector, and the said Isaac 8. Lyon well knowing that the said 

sale was in violation of law and in contempt of the restrain- 
10 ing order of this court hereinbefore mentioned, and that on 

said sale there was, as the complainant is informed and be- 
lieves, issued to said Lyon twelve certificates of purchase or title to 
the said twelve lots, and which said certificates are now, as the com- 
plainant believes, in the possession of the said defendant Lyon, and 
that upon the issuance thereof to him he surrendered for cancella- 
tion the said original certificates so issued to said Bireh and by 
Birch assigned to said Lyon, and the same were in fact and law 
surrendered, discharged, and cancelled; but the complainant al- 
leges that he had no knowledge or information of the said adver- 
tisement or sale of the said property until after the same was had 
and completed, as hereinbefore stated, and that he thereupon applied 
to the said defendant Lyon and requested that he would surrender 
said certificates for cancellation, and that he would by proper re- 
leases and acquittances to the complainant discharge the said lots 
from one to twelve, inclusive, from the cloud created and cast by the 
said certificates upon the title to the said lots, which the said Lyon 
refused to do and still doth refuse. 

12. That the said pretended claim of the said defendant Lyon, 
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though illegal and void in law, does create a cloud and ineutabrance 
upon the complainant’s title which seriously impairs the value 
thereof and greatly interferes with his power to sell and dispose of 
the said property and has involved him in the necessity of giving 
to purchasers of the said property bonds of indemnity against the 

said pretended claim of the said defendant; that he and his 
11 grantees are in the actual possession of all of the said prop- 

erty, and while the defendant has not instituted ejectment 
or other -possessory actions to recover the whole or any part of the 
said lots he uses his said pretended claim as a menace and a cloud 
upon the complainant’s title; that he has hitherto so used the same 
and still continues so to do. 

The complainant thereupon prays— 

First. That the said Isaac 8. Lyon may be made a defendant 
hereto and that a subpcena may be issued to him out of and under 
the seal of this honorable court, directed to the said defendant, re- 
quiring him to appear in this honorable court, on a certain day 
therein written, to answer the premises and to abide such decree as 
the court may make therein. 

‘Second. That this honorable court will decree that the said pre- 
tended assessment of November, 1871, if made, was without author- 
ity of law and did not constitute any lien upon the whole or any 
part of the said lots from one to twelve, inclusive. 

Third. That the said pretended ‘tax certificates bearing date 
March 9, 1572, so issued to the said Birch and by him assigned and 
transferred to the said Lyon were without authority in law and did 
not constitute any lien on the whole or any part of the said lots 
nor create any title, charge, or incumbrance on the same. 

Fourth. That the said pretended sale alleged to have been made 
on the —'day of , 1881, was illegal and contrary to law, and 
that the same was held and made in contempt of the authority of 

this court, and for that reason also was null and yoid, and 
12 the said sale did not create or give any right, title, or claim, 

in law or in equity, upon the said lots, nor create a charge, 
lien, or incumbrance upon the same or any part thereof. 

Fifth. That the said certificates of sale issued to the defendant 
and dated the — day of , 188—, were issued without authority 
and in violation of law, as well as in contempt of the order of this 
court, and are not evidence of any title to or lien upon said lots, 
and that the said defendant Lyon be required to either surrender 
the said certificates for cancellation or release and discharge all of 
the said lots from one to twelve, inclusive, therefrom. 

Sixth. That an injunction issue out of and under the decree of 
this honorable court against the said Isaac 8. Lyon, his agents, at- 
torneys, and assigns, enjoining and restraining him and them from 
using, employing, or setting up in any way whatsoever any right, 
title, or claim to the said lots by virtue of the said pretended assess- 
ment or certificates or the purchase by him at the said tax sale, or 
of the said certificates of sale issued to him on his said pretended 
purchase. 
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And for such other and further relief as to the court may seem 
proper in the premises. 

The complainant files herewith the following exhibits, which he 
prays may be. taken as part of this his bill: 

Exhibit No. 1, copy of the original page on which the alleged 
assessment was made. 

No. 2, copy of one of the certificates alleged to have been issued 
to Bireh. | 

No. 3, copy of one of the said certificates of sale. 

JOHN B. ALLEY. 
H. H. WELLS, 


Sol’r and of Counsel. 
15 District OF COLUMBIA, 88: 


John B. Alley, the above-named complainant, being duly sworn, 
says that he has read the foregoing bill of complaint signed by him 
and knows the contents thereof, and that the same is true of his 
own knowledge, except as to the matters therein stated to be on in- 
formation and belief, and as to these matters he believes it to be 
trove. 

(SEAL. | i JOHN BEALL, 
Notary Public. 
(See table.) 


15 Exutpeir No. 2 ro Ortarinan Brit. Filed Mareh 17, 1883. 
$915.54. City of Washington Paving Stock. No. 819. 


City oF WASHINGTON, 
GOVERNOR’S Orrice, March 9, 1872. 
Be it known that there is due from the mayor, board of aldermen, 
and board of common council of the city of Washington to Henry 
Birch or his assigns the sum of five hundred and thirteen 4; dol- 
lars, being the amount due on the first instalment, bearing interest 
from the 17th day of November, eighteen hundred and 7], at the 
rate of ten per centum per annum, being stock issued in pursuance 
of an act of the board of aldermen and board of common coun- 
cil of the said city, passed on the twenty-eighth day of October, 1867, 
entitled “An act concerning paved footways,” for setting the curb- 
stone and paving the footway in front of square 156, lot- 1 to 12,in- 
clusive, assessed to Thomas Young— 
The principal and interest of which is to be paid out of the special 
tax fund agreeably to the terms of the above-recited act. 
H. D. COOKE, Gov’r. 
JOHN F. COOK, Register. 


[Written on margin :] City of Washington paving stock. 
Endorsed. 


l‘or value received, I hereby assign all my right, title, and interest 
in the within to Isaac 8. Lyon. 


HENRY BIRCH. 


ISAAC 8. LYON Vs. JOHN B. ALLEY. 


Pay to the order of the collector of taxes D. C. the amount of the 
within certificate on account tax sale (purchase) certificate of the 
property herein described. 
Oct. 10, 1881. 
ISAAC 8S. LYON. 
Witness: 
ALLEN C. CLARK. 


16 Exuipit No. 3 ro Ortarnat Birt. Filed Mareh 17, 1883. 
Office of the colleetor of Taxes for the District of Columbia. 


WASHINGTON City, October 5, 1881. 

I, John F. Cook, do hereby certify that, by authority in me vested 
as collector of taxes for the District of Columbia, I have this fifth 
day of October, A. D. eighteen hundred and eighty-one, sold at 
public auction, in pursuance of a public notice or advertisement 
duly published and in accordance with the provisions of existing 
law, subject, however, to redemption within two years from said sale, 
lot one (1), in square numbered one hundred and fifty-six (156), as- 
sessed in the name of Thomas Young, for taxes due and remaining 
unpaid and unpaid penalties and costs as follows, to wit: 


Taxes due District of Columbia for fiseal year ending June 
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Penalties aces be ceicaicptganlii sh al laa cele 

Costs cis Aaah “dendin talicens tose alsidiaiin eecandn. ehigciilancdipieiaaiiiesadlibiaide 

Taxes due the corporation of Washington for all of tax for 
Oe, 
Interest at 10% from November 17, 1871-..-.----...---. 256 35 
SIRES ESI SASS Ea SEA Ae sion 20 
Sc ices in sbi iucnnins einai scsi: ee mean scion 516 60 


Amounting to five hundred and sixteen dollars and sixty cents ; and 
that Isaac S. Lyon, being the highest bidder, became the purchaser 
thereof at and for the sum of five hundred and sixteen dollars and 
sixty cents. 

The receipt of the above taxes, penalties, and costs of the sale is 
hereby acknowledged. 

Witness my hi: ind and seal this fifteenth day of October, A. D. 
eighteen hundred and eighty-one. 

[SEAL. | JOWUN F. COOK, 
Collector of Taxes. 


17 The following is a description of the above-mentioned prop- 
erty : 
Square No. 156, tol 1. All of tax for paving and curbing footway, 
on interest from November 17, 1871, $260.00. 
Witness: : 
DAVID WARNER. 
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Subpena to Answer. Original Bill. Issued March 17, 1883. 


In the Supreme Court of the District of Columbia. 


Joun B. ALiey, Complainant, ) No. 8494 


against - Roni 

' ( Equity Docket 22. 

rs Isaac 8. Lyon, Defendant. } ““!""” cket 
Marcu 17, 1883. 


The President of the United States to Isaac S. Lyon, defendant: 
You are hereby commanded to appear in this court at its first 
special term occurring twenty days after service of this subpeena 
and answer the exigency of the original bill, under pain of attach- 
ment and such other process of contempt as the court shall award. 
Witness D. Kk. Cartter, chief justice. 
' R. J. MEIGS, 
Clerk, K&e., 
By M. A. CLANCY, 
Ass't Clerk. 
Return on Subpoena. 
Aprit 5, 1883. 
Served on Isaac 8. Lyon March 29, 1883. , 
CLAYTON McMICHAEL, 
U. S. Marshal. 


19 Answer to Original Bill. Filed May 29, 1888. 
In the Supreme Court of the District of Columbia. In Equity. 


Joun B. ALLEY ) 
v8. -No. 8494. 
Isaac S. Lyon. 


The answer of Isaac S. Lyon, defendant, to the bill of complaint of 
John B. Alley, plaintiff, against him in equity exhibited. 


For answer to said bill, or so much thereof as | am advised it is 
material and proper for me to make answer unto, answering, I say 
as follows: 

1 and 2. I admit the. residence of the parties as alleged in these 
two paragraphs of said bill. 

3. I admit that the plaintiff was the owner in fee simple of said 
lots from 1 to 12, both inclusive, in square 156, and that his said 
title was derived from said Thomas Young through the several 
mesne conveyances set forth in this paragraph in said bill. 

5. IT admit that said lots from 1 to 12, inclusive, having been sub- 
divided, the plaintiff made the several conveyances of distinct parts 
thereof as stated in this paragraph of said bill, and that some of 
said grantees have in turn sold and conveyed certain parcels of said 
real estate to other persons. 
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I admit that the plaintiff, his said grantees, and the persons claim- 
ing under them have been and are in possession of said real estate ; 
that the deeds froin the plaintiff and wife purported to convey a title 
in fee simple, and contained full covenants of warranty on the part 
of the plaintiff, under which he is bound to defend the title so con- 

veyed by said deeds to his grantees and their assigns; that 
20 he has given bonds of indemnity to said purchasers from 

him to indemnify them and their respective heirs and assigns 
against any claim hereinafter referred to against said real estate, and 
that this proceeding is in his own right and in the interest of his 
said grantees and of those claiming under them. 

6. It is true that 1 claim that I have some title, lien, or claim 
upon the whole of said original lots from 1 to 12, inclusive, and, in 
consequence thereof, upon the several sublots into which the same 
have been divided. 

The nature of said claim and the facts and circumstances con- 
nected therewith are as follows: 

The late corporation of the city of Washington passed the fol- 
lowing act, approved November 2, 1869 : : 


“Chapter 256.—An act to set the curbstones and pave the footways 
and gutters on the north side of P St. north, between Sixteenth 
street west and Rock creek. 


© Be it enacted by the board of aldermen and board of common 
council of the city of Washington, That the mayor be, and he is 
hereby, authorized and required to cause the curbstones to be set 
and the footways and gutters paved on the north side of P street 
north, between Sixteenth street west and Rock creek, the work to be 
contracted for and executed in the manner and under the superin- 
tendence provided by law, and to defray the expenses of said im- 
provements a special tax equal to the cost thereof is hereby imposed 
and levied on all lots or parts of lots bordering on the line of the im- 
provement; the said tax to be assessed and collected in conformity 


a= 9) 


with the provisions of the act approved October 12, 1865. 

The act of Congress approved February 23, 1865, conferred upon 

suid corporation full power and authority to lay taxes on par- 

21 ticular wards, parts, or sections of the city for their particular 

local improvements, and to cause the curbstones to be set, the 

foot and carriageways, or so much thereof as they may deem best, to 

be graded and paved, &c., and to lay and collect a tax upon all 

property bordering upon each street that may be paved by said 
corporation in accordance with the provisions of said act. 

In pursuance of this act of Congress said corporation, in order to 
carry into effect the powers given to it by the act of October 12, 
1865, extended and re-enacted a previous act passed by it May 23, 
1853, entitled An act in relation to paved footways, and further en- 
acted that the cost and expense of such local improvements, unless 
otherwise provided for in the act ordering the same, shall be levied, 
assessed, collected and paid, and the payment thereof enforced in 
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the same manner as provided in said act of May 23, 1853. Webb's 
Digest, p. 361. Webb’s Digest, p. 155. 

By an act of said corporation passed June 10, 1867, it was made 
the duty of the mayor to appoint a superintendent and inspector of 
the paving of carriageways and footways, &c., and by said act said 
superintendent and inspector was charged with.the duty of making 
all assessments on lots or parts of lots bordering on any street, &c., 
which shall have been paved, &e. Webb’s Digest, p. 467. 

By an act approved October 28, 1867, said corporation enacted 
that thereafter all taxes assessed on private property for the paving 
of carriageways and laying of foot pavements or gutters, &c., should 
be collected as follows: 

One-fourth of such assessment within 30 days after the service 

of the notice by the collector of taxes, and the remaining 
22: three-fourths in three equal annual payments, for which de- 

ferred payments it was made the duty of the mayor to issue 
certificates of indebtedness bearing interest at the rate of 10 per cen- 
tum per annum, and repealed all acts or parts of acts inconsistent 
with the provisions of said act. 

That said lots from 1 to 12, inclusive, were in what was known and 
designated as the First ward of said city of Washington, and bor- 
dered on the north side of P street north, between 16th street west 
and Rock creek, to wit, on the north side of said P street, between 
17th and 18th streets west. 

That on or about April 1, 1870, one Henry Birch, a practical paver, 
entered into a certain contract in writing, made in pursuance of law, 
with said corporation of the said city of W ashington (the original 
of which is now or should be in the possession of the District of 
Columbia, the successor of said corporation), under which he under- 
took, for the consideration therein mentioned, to set the curbstone, 
lay the gutter, and pave the sidewalk in front of said lots from 1 to. 
12, both inclusive. 

That said Birch fully executed and completed the work to be done 
under said contract in the manner provided therein and under the 
direction and control of the officers duly appointed for that purpose 
by said corporation, and the same was duly accepted by said cor- 
poration on or before November 17, 1870. 

That the cost of said work to be paid to said Birch, as duly ascer- 
ained, was $2,054.10. 

That the assessment for the payment of the special tax imposed 
and levied upon said lots therefor by said act of November 2, 1869, 
was duly made by the proper officer, but was not entered on the 

issessment sheet until November r, 1871, at which date the 
23 same was duly entered and notice thereof duly sent to the 

office of the collector of taxes for the District of Columbia, 
which had in the meantime, by force of an act of Congress approved 
February 21, 1871, became the successor of said corporation of 
Washington. 

That on November 17, 1871, said collector of taxes entered said 
assessment for said cost of said work against said lots from 1 to 12, 
inclusive, in a special tax ledger in his office (a book provided for 
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such purposes and containing all unpaid assessments of special 
taxes against real estate in said city of Washington), and issued due 
notice thereof to the owner of said lots. 

That afterwards, to wit, on Mareh 9, 1872, four certain certificates 
of indebtedness for the payment of said work authorized by law 
were issued by the proper officers of the District of Columbia, made 
payable to the said Henry Birch or his assigns and delivered to him, 
and meant and intended to be a lien upon said property issued pur- 
suant to law in payment for said work and accepted by him in good 
faith as such, true copies of which said certificates are filed here- 
with as part of this answer, marked, respectively, Exhibits L. 8. L., 
iy ae 

That afterwards I purchased said certificates in good faith from 
said Henry Birch for their full market value, without knowledge or 
notice of any fact or circumstance affecting or in any way impeach- 
ing their validity. : 

No part of the principal or interest of said certificates have ever 
been paid either to said Birch or me, unless the facts hereinafter stated 
shall be construed to amount to such payment. 

That after the purchase as aforesaid of said certificates and after 

they or some of them had become due, I| called on the 
24 collector of taxes of the said District of Columbia to enforce 

the payment thereof by a sale for the taxes so as aforesaid 
assessed upon said lots; that said sale was long delayed, and on ap- 
plying to the officers of the District to learn the cause of the delay 
I was put off by various excuses, and as said certificates bore inter- 
est at the rate of ten per centum I did not urgently press the matter 
until the year 1881, and then succeeded in getting a sale made. 

That at said sale I became the purchaser of each of said lots and 
paid for them with said certificates so issued as aforesaid to said 
Henry Birch and a small sum in cash, and received from the Dis- 
trict of Columbia other certificates of tax sale, true copies of which 
are herewith filed as part of this answer, marked, respectively, Ex- 
hibits I. 8S. L., No. 5, 6, 7, 8, 9, 10, 11, 12, 18, 14, 15, & 16, inclusive. 

That said bill in equity cause No. 4450 was filed by said James 
M. Latta seeking to restrain a sale for unpaid taxes assessed on cer- 
tain other real estate in which I had no interest, charging, in sub- 
stance, that it was for taxes assessed for grading, guttering, and set- 
ting the curbstones under a contract made between one George 
Neitzey and the corporation of Washington and executed after said 
corporation had ceased to exist; and afterwards said Latta filed an 
amended bill in said cause so as to embrace said work done in front 
of said lots from 1 to 12, in square 156, averring that work also to 
have been done by said George Neitzey after said corporation had 
ceased to exist. A preliminary restraining order against the sale 
of said property for the tax assessed for said improvement was 

issued by the court in said cause, and no hearing has ever 
25 been had thereon. I pray leave to refer to the proceedings in 
said cause and make the same part of this answer. 

Neither said Henry Birch nor myself were parties to said cause, 


and I deny that I had any knowledge whatever or notice thereof 
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until after I had purchased said lots at tax sale as aforesaid, nor 
was there any note or memorandum in the office of the collector of 
taxes against said property of said proceedings or df said restraining 
order. 

Any averments in said bill inconsistent with the foregoing. state- 
minent | deny to be true. 

7. I deny that the assessment referred to in this paragraph of said 
bill as made against said lots in November, 1871, was collusively 
made and with the knowledge, consent, approval, and procurement 
of said Henry Birch. : 

I deny that said Kilbourn and his grantees down to the com- 
plainant were innocent purchasers without notice of any assessment 
or of the existence of said certificates issued to said Birch or of any 
lien or charge upon said property for said improvement. 

I aver that said Kilbourn well knew that said work had been 
done by said Birch at the time he took said conveyance from said 
Young and the cost thereof, and each of said purchasers, including 
the plaintiff, who purchased subsequent to November 17, 1871, if 
they had examined the records in the office of the collector of taxes, 
where by law the same is required to be kept and where alone the 
law required them to look, would have found the record of said as- 

sessment against said lots, and they took the same with con- 
26 structive notice thereof if not actual notice. 

8. I deny that the fact of the entry of said assessment 
against said lots on said assessment sheet by said Forsyth after the 
same had been signed by the mayor invalidated said assessment, 
and am advised and so aver that the law did not require the sig- 
nature of the mayor or his approval of the assessment, but that the 
same Was required by law to be made by said William Forsyth, 
who was surveyor as well as superintendent and inspector ; that the 
same was made by him and duly certified by him, as required by 
law, to the collector of taxes, who then entered the same of record 
against said property; that the lien for the same upon said lots was 
created by the levy imposed by said act of the corporation of Wash- 
ington of November 2, 1869, of which all persons were bound to 
take notice, and that said lien has in no way since been removed or 
discharged. 

%. I deny the conelusion of law stated in this paragraph of the 
bill, and aver that said work was completed on or before November, 
1870, and did not come within the law relative to assessments for 
work done by said Board of Publie Works. 

10. Denying other conclusions of law stated in said bill, for 
further answer thereto, I aver that said plaintiff at the time of his 
purchase of said lots well knew of said assessment for said work 
and of the issuance of said certificates for the amount thereof, and 
that the same were wholly unpaid, and afterwards, with full knowl- 
edge thereof, when an alteration had been made by the District of 

Columbia in the grading and paving of P street in front of 
27 said lots, received from the District of Columbia $772.52 for 
the materials put there by said Birch under his said contract, 
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constituting the tax against the said property the payment of 
which he is now seeking to avoid. 

On advice I aver that said plaintiff is estopped thereby to deny 
the validity of the lien for said work of which he has thus availed 
himself of the benefit. 

Having answered fully, I pray to have the benefit of the cross-bill 
I have filed herewith in order to obtain the rehef to which I am 
entitled by reason of the premises. 


ISAAC 8. LYON. 


I, Isaac S. Lyon, being duly sworn, depose and say that I have 
read the foregoing answer by me subscribed and know the contents 
thereof, and the matters and things therein set forth of my own 
knowledge are true, and those set forth upon information and belief 
I believe to be true. . 
ISAAC 8. LYON, 


Subscribed and sworn to before me May 4, 1885. 
R. J. MEIGS, Clerk, 
By M. A. CLANCEY, Ass’t Clerk. 


28 Cross-Bill. Filed May 29, 1883. 
In the Supreme Court of the District of Columbia. 


JoHN B. ALLEY 
a : Equity No. 8494. 
Isaac S. Lyon. 


Isaac S. Lyon, defendant in the original bill filed herein, brings 
this his eross-bill against John b. Alley, plaintiff 4n said original 
bill, and respectfully shows unto the court and avers as follows: 

1. That said original bill was filed herein Mareh 17, A. D. 1883, 
and the defendant’s answer thereto -is filed at the same time with 
this his cross-bill. 

2. That the late corporation of the city of Washington passed an 
act, approved November 2, 1869, to set the curbstones and pave the 
footways and gutters on the north side of P street north between 
16th street west and Rock creek. 

Other acts of said corporation provided for the mode of assessment 
of the cost of said work against the real estate abutting the same, the 
issuing of certificates of indebtedness to the contractor for the pay- 
ment of the work, and the collection of the same from such property 
as stated in the 6th paragraph of said answer; that said lots from 
1 to 12, inclusive, in square 156, were situated in what was known 
and designated as the First ward of said city and bordered on the 
north of said P street between 16th street west and Rock creek, to 
wit, between 17th and 18th streets west. : 

3. That one Henry Birch, a practical paver, on or about April 1, 

1870, entered into a contract with said corporation of the city 
29 of Washington to set the curbstones, lay the gutter, and pave 
the sidewalk in front of said lots from 1 to 12, inclusive, fully 
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verformed and executed the same, and the same was duly accepted 
y said corporation on or before November 17, 1870, as stated in said 
answer. The cost of said work to be paid tosaid Birch, as duly ascer- 
tained, was $2,054.10. 

That the assessment for the payment of the special tax imposed 
and levied upon said lots by said-act of November 2, 1869, was duly 
made by the proper officer, but was not entered upon the assessment 
sheet until November, 1871,.when notice thereof was duly sent to 
the collector of taxes of the District of Columbia, the suecessor of said 
corporation, and on November 17, 1871, said collector of taxes en- 
tered said assessment for said cost of said work against said lots in 
the special tax ledger in his office, a book provided for such pur- 
poses, and issued due notice thereof to the owner of said lots. 

4. That the four certificates of indebtedness (Exhibits I. 8. L., Nos. 
1,2,3,4, filed with said answer) were duly issued to said Henry Birch 
in payment for said work, which were subsequently purchased by 
me from said Bireh in good faith for their full market value without 
knowledge or notice of any fact or circumstance affecting or In any 
way impeaching their validity. No part of the principal or interest 
thereof has ever been paid otherwise than is stated in said answer. 

5. Afterwards said lots were sold for the payment of said 

30 taxes; were purchased by me; paid for by said certificates of 

indebtedness, and certificates of tax sale were issued to me, as 
detailed in said answer. 

6. That one Thomas Young was seized in fee simple of said lots 
at the time of the imposition and levy of said special tax thereon, 
and that said John B. Alley derived title in fee simple thereto from 
said Young through the several mesne conveyances set forth by him 
in his said original bill; that said Alley subdivided said lots, made 
the several conveyances of distinct parcels thereof, as stated in said 
bill, and that some of said grantees have in turn sold and conveyed 
certain parcels thereof to other persons; that said Alley in his said 
conveyances warranted said titles in fee simple to his grantees and 
their assigns and has given bonds of indemnity to said purchasers 
to indemnify them, their heirs and assigns, against this plaintiff’s 
claim by reason of the matters set forth in the bill and answer in 
this cause. 

7. That under said bill in equity cause No. 4450 a restraining order 
against the sale of said property for said tax had been passed by the 


‘court, and all the statements relative thereto in said answer are 


hereby made averments herein as though fully incorporated in this 
cross-bill. 

8. That said Hallet Kilbourn at the time he took said conveyance 
of said lots from said Thomas Young well knew that said work had 
been done by said Birch and the cost thereof, and each of said pur- 
chasers, including the plaintiff, who purchased subsequent to No- 

vember 17, 1871, if they had examined the records in the 
ol oftice of the collector of taxes, where by law the same is re- 
quired to be kept and where alone the law required them to 
look, would have found the record of said assessment against said 
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lots, and they took the same with constructive, if not actual, notice 
thereof. 

9. That said act of November 2, 1869, imposing and levying said 
tax created a lien on said lots, of which all persons were bound to 
take notice, and that said lien has not been satisfied or discharged. 

10. That said John B. Alley at the time of his purchase of said 
lots had notice of said assessment for said work, of the issuance of 
said certificates for the amount thereof, and that the same were 
wholly unpaid, and afterwards, with full knowledge thereof, when 
an alteration had been made by the District of Columbia in the 
grading and paving of P street in front of said lots, received from 
said District $772.32 for the materials put there by said Birch under 
his said contract. 

Whereupon the plaintiff herein prays as follows: 

lst. That the amount of said certificates, the cost of said work, 
with interest thereon at the rate of ten per centum per annum as 
called for thereby, may be decreed to be a lien on said lots from 1 to 
12, inclusive. 

2d. That said John B. Ailey may be decreed to pay said lien, with 
interest as aforesaid. 

3d. That the plaintiff herein may have such other and further 
relief as to your honors may seem meet and the nature of the case 
may require. 

4th. That the defendant be required to answer this cross- 
o2 bill under oath. 
5. That the writ of subpcena may issue, directed to said 
defendant, John B. Alley, commanding him, ce., Xe. 
ISAAC 8. LYON 


Isaac S. Lyon, being duly sworn, says that he has read over the 
above cross-bill by him subseribed and knows the contents thereof, 
and that the facts therein stated of his own knowledge are true, and 
those stated on information and belief he believes to be true. 


ISAAC $8. LYON, 
Sworn to before me May 26, 1885. 


_J. MEI 
By J. R. YOUNG, Ass’t Clerk. 
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Oo Subpaena to Answer Cross-Bill. Filed May 31, 1883. 
In the Supreme Court of the District of Columbia. 


JoHN b. ALLEY, Complainant, ) No. 8494 
against a> << ge 
a, equity Docket 22. 

Isaac 8S. Lyon, Defendant. j ities 7 


May 29, 1883. 


The President of the United States to John B. Alley, defendant: 
You are hereby commanded to appear in this court at its first 
special term occurring twenty days after service of this subpona 
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and answer the exigency of the cross-bill, under pain of attachment 
and such other process of contempt as the court shall award. 
Witness D. K. Cartter, chief justice. 
R. J. MEIGS, Clerk, &e., 
By R. J. MEIGS, Jr., Ass’t Clerk. 


Return on Subpa na to Cross- Bill. 


Returned May 31, 1883. Served on John B. Alley. 


H. H. WELLS. 
ot Replication. Filed October 3, 1888. 


In the Supreme Court of the District of Columbia, the 3d day of Oc- 
tober, 1885. In Equity. 


Joun B. ALLEY ) 
vs. » No. 8494. 
Isaac S. Lyon. } 


The complainant hereby joins issue with the defendant and will 
hear the cause on bill, answer, and proofs. 
H. H. WELLS, 
Sol’r for Compl'’t. 


Oo Answer of John B. Alley lo Cross-Bill. Filed October 11, 18S3. 


In the Supreme Court of the District of Columbia, the 3d Day of Oc- 
tober, 1883. In Equity. 


JoHN B. ALLEY’ 
PS. No. 5 14, 


Isaac S. Lyon. } 


The answer of John B. Alley, complainant in the equity cause No. 
8494, John B. Alley vs. Isaac 5. Lyon, to the eross-bill filed by said 
defendant Lyon in said cause. 


for answer to the said cross-bill, or so much thereof as he is ad- 
vised it is material and proper for him to make answer unto, he, 
answering, says as follows: 

1. That his original bill was filed on the 17th day of March, 1883, 
in the form and for the purposes stated therein. 

2. That he does not know in detail the truth of the averments in 
the 2d paragraph of the said cross-bill contained, except that he is 
informed and believes that the late corporation of the city of Wash- 
ington did attempt to set the curbstones and pave footways and gut- 
ters on the north side of P street between Sixteenth and Eighteenth 
streets northwest, in the city of Washington, and to make a contract 
with one Birch for said work, and that the lots from one to twelve, 
inclusive, in square one hundred and fifty-six, were on the north 
side of P street and between Seventeenth and Eighteenth streets 
Jd—140 
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west, but he denies that there was in fact any assessment ever made 
for said work or any part thereof against the said lots from one to 
twelve, inclusive, except as is stated in the sixth paragraph of this 
respondent’s original bill, which he here refers to and adopts 
ob the statements thereof as a part of his answer to said cross- 
bill. 
3d. That he does not know whether the said Henry Birch made 
the contract or performed the work or whether the same was duly 
accepted by the corporation of Washington or its successors, as 
stated in the third paragraph of said cross-bill, or whether the cost 
of the said work was the sum of two thousand and fifty-four dollars 
and ten cents; but he denies that any assessment was lawfully made 
upon said lots from one to twelve, inclusive, by the proper officer 
of the said corporation or its successor, or that due notice thereof 
was duly sent to the collector of taxes of the District of Columbia, 
or that the said collector, on November 17, 1871, or at any other 
time, duly entered said assessment for the cost of said work against 
said lots, or that the said lots or any of them were lawfully assessed ; 
and he charges the fact to be that no lawful assessment was made 
thereon for said improvements, and that none of the said lots from 
one to twelve, inclusive, were, in law or in equity, chargeable for said 
pretended assessment; and he alleges that the facts and circum- 
stances in relation thereto are true as stated in the seventh, eighth, 
ninth, and tenth paragraphs of his original bill, which he here re- 
fers to and prays that the same may be taken as part of this his 
answer to said cross-bill ; and he alleges that the said pretended as- 
sessment was null and void,and that the said Birch and Lyon knew 
and were chargeable with notice thereof. | 
4. That he does not know of his own knowledge the facts and 
circumstances attending the issuing of the said certificates 
oO” numbers 1, 2, 3, 4, or whether the said Lyon purchased the 
same in good faith or what price he paid for the same; but 
he charges the fact to be that the said certificates were unlawfully 
issued ; that the same were null and void; and he is informed that 
the said Lyon purchased them with knowledge of their invalidity, 
and that he is not an innocent purchaser or holder; and he again 
reiterates and adopts as a part of his answer to this paragraph the 
said seventh, eighth, ninth, and tenth paragraphs of his original 
bill, and which he prays may be taken as a part hereof. 
5. That he is informed and believes that the said lots were at- 
tempted to be sold for said pretended delinquent tax or assessment, 
and that said Jots were at said sale attempted to be bid in by the said 


Lyon ; but this respondent denies that there was any lawful sale of 


said lots or that they were delinquent, or that the said Lyon be- 
came the lawful purchaser thereof; and he alleges that the facts and 
circumstances as to the said pretended sale and purchase and the 
delivery of said twelve certificates of purchase and the rights, titles, 
and interests acquired by said Lyon thereunder are true, as the same 
are stated and set forth in the eleventh paragraph of the complain- 
ant’s original bill, and not otherwise; which eleventh paragraph he 
now adopts and makes the same part of his answer to the said cross- 


bill. 
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In answer to the sixth, seventh, and eighth paragraphs 
38 of the cross-bill he says that it is true, as he is informed and 
believes, that Thomas Young was seized of the said lots from 
one to twelve, and that this respondent derived his title from Hal- 
lett Kilbourn, who was Young’s grantee; but he denies that said 
Hallett Kilbourn or himself had notice or knowledge of any fact or 
circumstance that amounted to knowledge in fact or that put them 
upon his or their inquiry or gave them notice, in law or equity, of 
the existence of any such lien, title, or claim for said pretended work 
on said lots from one to twelve, inclusive, and he alleges that the 
facts and circumstances In relation thereto and the matters set forth 
in said sixth, seventh, and eighth paragraphs of the said eross-bill 
are truly and correctly set forth in his original bill, and especially 
in the third and seventh paragraphs; to which original bill and 
paragraphs he here again refers and makes them a part of this his 

answer. 3 
7. In answer to the ninth and tenth paragraphs of the cross-bill 
he again denies that the said lots were subject to the said pretended 
assessment, or that the said tax certificates were a lien thereon, or 
that the said public sale of them as delinquent and the purchase 
thereat by said Lyon created in him any lien or right whatever to 
the same; that there was then an existing restraining order, duly 
made by this court, of which the said Lyon had actual and con- 
structive notice, as this affiant believes, and that the said sale was 
made at bis request, and that he has not now any right, claim, or 
title to the said lots or any part thereof, as he is advised by 

3Y his counsel and verily believes. 

And this complainant, having fully answered the said eross- 
bill and such parts thereof as it was his duty to answer, prays that 
the cross-bill may be dismissed, and that he may have the relief 
herein by him prayed in his original bill. 

JOHN B. ALLEY. 
H. H. WELLS, 


Sol’r and of Counsel. 


COMMONWEALTH OF MASSACHUSETTS, |. 
- on. 
Suffolk, j 


Boston, October 9th, 1883. 


John B. Alley, being duly sworn, says that he has read the fore- 
going answer subscribed by him and knows the contents thereof, 
and thatthe matters and things therein set forth on his own knowl- 
edge are true, and those set forth on information and belief he be- 
lieves to be true. 

Before me— 

[| SEAL. | FRANK N. MUDGE, 
Notary Public. 
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4() Stipulation as to Agreed Facts. Filed September 22, 1884. 
In the Supreme Court of the District of Columbia. 


Joun B. ALLEY ) 
7 >» Equity No. 8494. 
Isaac 8S. Lyon. J 


For the hearing on the original and c¢ross-bills herein it is hereby 
stipulated and agreed as follows, viz : 

1. That complainant has given bonds of indemnity to said pur- 
chasers of portions of said real estate from him to indemnify them 
and their respective heirs and assigns from any loss by reason of the 
matter involved in this suit. 

2. That said lots from J to 12, inclusive, front on the north side 
of P street north between 17th and 18th streets west, being on the 
north side of P street north between 16th street west and Rock creek, 
and located in what was formerly designated as the first ward of the 
city of Washington, District of Columbia. 

3. On April 1, 1870, the corporation of Washington duly con- 
tracted with Henry Birch to set the curbstones and pave the foot- 
ways and gutters in the first ward of the city of Washington for the 
year beginning April 1, 1870, and between that date and November 
16, 1870, said Birch executed said contract and performed said work 
on said north P street bordering upon said lots 1 to 12, and the same 
was duly accepted by said corporation. The cost of said work bor- 
dering upon said lots to be paid said Bireh was $2,054.10. 

4. William Forsyth at the time said work was done by said 
41 Birch was the superintendent and inspector of the paving of 
‘arriageways and footways under the corporation of Wash- 
ington, under the act of June 10, 1867, and it was the duty of said 
Forsyth to enter upon a sheet or page of the ward book of said city 
the measurement of said work and the cost thereof apportioned 
against the several lots, from which the collector of taxes entered in 
the special tax ledger in his office the.amount as assessed against 
each lot. , 

That Complainant’s Exhibit No. 1, filed with the original bill,is a 
true copy of the entries in the ward book relative to the work done 
by said Birch under said contract; that at the time when the same 
was signed by the mayor, the superintendent of streets, and the 
commissioner and assistant commissioners of the ward, the entries 
therein in red ink were not on the same, but that said entries had 
been withheld therefrom and were not placed thereon until Novem- 
ber, 1871, as appears therefrom, at which time said Forsyth was the 
surveyor of the District of Columbia; that upon the making of 
said entries relative to said lots from 1 to 12;in November, 1871, the 
collector of taxes of the District of Columbia entered the amounts 
in said special tax ledger in his office as assessed against said lots 
from 1 to 12 and served the notice thereof. 

5. That, to wit, on March 9, 1872, the four certificates of indebt- 
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edness signed by the Governor and register of the District of 
42 Columbia against said lots from 1 to 12, of which Exhibits 

I. S. L., Nos. 1, 2, 3, 4 are true copies, were issued and deliv- 
ered to said Henry Birch, who sold and transferred the same to the 
eae Lyon, for value, before maturity. 

That said L yon, after said ce rtifiecates had become due, sought 
to pth said lots sol: | by the collector of taxes for the payment thereof, 
and finally said collector of taxes the District of Columbia did 
advertise and, on or about October 5, 1881, did sell said lots from 1 
to 12 at public auction for the non- maruael of said certificates, at 
which said sale said defendant Lyon became the purchaser of each 
of said lots, and there was then issued to him, upon the surrender by 
him of said certificates of indebtedness (which have been canceled) 
and the payment of a small sum in cash, the twelve certificates of 


‘tax sale, true copies of which are filed with his answer herein, 


oa Exhibits I. 8S. L., Nos. 5 to 16, inclusive. 
That no part of said sum of $2,054.10 has ever been paid. 
s. That the record and proceedings in said equity cause No. 4450 
be considered as in evidence herein; that the collector of taxes, 
upon the service of the restraining order issued in said cause, made 
no entry or memorandum of the: same against said lots 1 to 12, in 
square 156, but by mistake entered the same In his office as applying 
to lots in square 256. : 
The District of Columbia having made some alteration in the 
grading and paving of P street in front of said lots, the complainant 
in 1882 applied for and received from the District the sum 
43 of $772.52 for the appropriation by it of the material put there 
by said Bireh under his said contract. 

That there was issued to Henry Birch, on January 13, 1871, 
fifty-two certificates of paving stock, being for four installments of 
taxes for cost of improvement, and which bore interest from Novem- 
ber 16, 1870, at ten per cent., and which were signed by the mavor 
of the city of Washington, and which covered the entire amount of 
taxes for this improvement appearing at that time on the assess- 
ment roll. | 

11. That all acts of Congress and acts or ordinances of the late 
corporation of Washington having, in the opinion of counsel, any 
bearing hereon are to be considered as in evidence and may be read 
at the hearing. 


June 7, 1854. 
H. H. WELLS, 
Sol’r for Alley. 
WM. F. MATTINGLY, 
Sol. for Dy. 
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44 Stipulation as to Evidence. Filed October 14, 1854. 
In the Supreme Court of the District of Columbia. In Equity. 


Joun Bb. ALLEY ) 
i's. No. Ss 194. 
IsAAc S. Lyon. j 


Original and cross-bill. 


It is hereby agreed that Henry Birch, if called as a witness, would 
testify the same as stated in the affidavit hereto annexed, and that 
the same may be read at the hearing as far as competent and rele- 
vant. 

It is agreed, however, that no part of the statements and conver- 
sations alleged to have been made and to have taken place between 
said Birch and Hallett Kilbourn and Bireh and Kilbourn and 
Latta be read in evidence, being the same that are enclosed in 
brackets on pages 2 and 3 of Birch’s affidavit. 

Oct. 11, 1854. 

H. H. WELLS, For Alley. 
W. F. MATTINGLY, For Lyon. 


Henry Birch, being duly sworn, deposes and says that, under 
and by virtue of public invitation on the part of the mayor of the 
city of Washington, D. C., for proposals for setting the curbstones, 
paving the footways, gutters, and alleys in the First ward of said 
city during the year 1870, affiant submitted proposals for doing 
such work for and within said First ward,and wasduly awarded the 
contract therefor; that, in accordance with act of the corporation 

of said city (67 council, chap. 236), approved November 2, 
45 1869, affiant was directed to set the curbstones and pave the 

footway and gutters on the north side of P street north, be- 
tween 16th street west and Rock creek. 

Lots 1 to 12, inclusive, square 156, then owned by Thomas Young, 
were within said first ward, and bordered on the line of this im- 
provement. , 

That affiant, as contracted, set the curbstones and paved the foot- 
way and gutters in front of and abutting said lots 1 to 12, inclusive, 
square 156, and that this work was-done by him and finished in 
a good and workmanlike manner during November, 1870, under 
the supervision of the commissioners and two assistant commis- 
sioners 7of improvements of said First ward, and the same was 
accepted by them and duly measured by William Forsyth. 

That during the progress of this work Thomas Young, the then 
owner of said lots (1 to 12, square 156), promised in person to pay 
affiant in full for the improvement of said lots when the werk 
should be finished and measured, provided affiant would deduct 
ten per centum from the contract price thereof. Affiant agreed to 
this arrangement, as this requested reduction was less than the 
usual discount then made by him and other contractors when dis- 
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posing of the assessment certificates or scrip issued to them in pay- 
ment for such work. Moreover, affiant believed such promise 
would be carried out in good faith, as he had before this time im- 
proved lots belonging to said Thomas Young and had been by him 
paid cash therefor, after such 10 per cent. discount, at the comple- 
tion and measurement of the work. 
46 That soon after completing this improvement in front of 
said lots Thomas Young sent for affiant to come to his house, 
but affiant did not go at the time, but went a few days afterwards, 
when he found Thomas Young had left the city on account of ill 
health. He, Young, remained absent a considerable time, and upon 
his return called upon aftiant, this being the first time affiant had 
met him since finishing said work, when afliant was informed by 
said Thomas. Young that the Board of Public Works were running 
wild in their improvements in that section of the city, and through 
fear of these lots becoming further involved in heavy taxes he had 
sold them to Hallett Kilbourn, and I must look to him for the tax. 

[That aftiant thereupon visited the office of Hallett Kilbourn and 
talked over with him the matter of afliant’s improvement of said 
lots (1 to 12, in square 156), and asked him to pay forthe same. He 
remarked that they were going to dispose of the lots soon and de- 
clined to pay for said improvement, and said, Let the serip thereon 
issue. | 

That affiant afterwards applied to the city authorities to have 
said lots advertised by the collector of the D. C. in list of special 
taxes in default at next annual tax sale, and after this made appli- 
cation for the assessment certificates or scrip against these said lots, 
and received them on or about March 9,1872. Said certificates bore 
date March 9, 1872, with interest on all at the rate of ten per centum 
from November 17, 1871, the date of the entry of said assessment 
on the special tax books of said city, and were signed by H. D. 

Cooke, Governor, and John IF. Cook, register. ‘They were four 
47 in number, aggregating 2,054.10, and each represented an in- 

stalment of | of the whole tax. (Act corporation of Wash- 
ington, approved Oct. 28, 1867.) 

That athant retained possession and ownership of said certificates 
until about October, 1873, when he sold them for value to Isaae 
S. Lyon, of Washington, D. C. 

[That just previous to such sale to said Lyon affiant called at the 
office of Kilbourn and Latta and offered said assessment certificates 
for sale to them with a view of securing therefor, if possible, more 
than said Lyon had offered, and affiant was then and there made an 
offer for said certificates, but it was less than said Lyon had offered, 
and there was no sale, although the subject of the tax was discussed 
and the prediction expressed that the matter would be revised and 
the property would not finally be subject to the whole tax. ] 

That recently and since December 1, 1851, the attention of affiant 
has been called to the entry of this said improvement (of lots 1 to 
12, square 156) and the measurement thereof, upon the book of im- 
provements for said Ist ward, by William Forsyth, surveyor, D. C., 
said entry appearing to have been made in November, 1871, and 
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affiant says in reference thereto that he has no knowledge when said 
entry was made; that he made no promise to Thomas Young, or 
any one for him, nor was there any understanding between afhiant 
and said Thomas Young, directly or indirectly, that the entry of said 
work (when finished) on the records or special tax books of said city 
should be suspended for any length of time by reason of said 
promise to pay or for any other reason; nor did he ever, pro- 
48 cure or advise such suspension, if any there was, or receive 
any consideration therefor. 

That attiant told Thomas Young that he would take immediate 
steps to have ten per cent. bearing scrip issued against said lots 
unless he paid as promised; that said Thomas Young was a friend 
of affiant, and, expecting to receive from him cash in hand for said 
work at more than market value of the scrip issued therefor, affiant 
trusted him for payment during his (Young’s) absence and until 
notified by him that he had sold said lots, and in the meantime 
made no inquiry or gave any attention to what the D. C. officials 
charged with duties connected with such work had done or had not 


done. 
HENRY BIRCH. 


Sworn to and subscribed before me this 2d day of February, A. D. 
1882. 
[SEAL. | APPLETON P. CLARK, 
Notary Public. 


49 Decree at Special Term. Filed Octobe y of ISS 1. 


In the Supreme Court of the District of Columbia. In Equity. 


Joun B. ALLEY 
rs. No. 8494. 
Isaac S. Lyon. } 


This cause came on to be heard at the present term; was argued by 
the counsel for the respective parties, and upon due consideration 
thereof, it appearing to the court that the complainant is not enti- 
tled to any relief upon his original bill, and that the defendant is 
entitled to relief under his cross-bill herein, it is by the court or- 
dered, adjudged, and decreed as follows, this 27 day of October, A. 
D. 1884: 


That the amount of said assessment against said real estate. to 
> ’ 


wit, lots one, two, three, four, five, six, seven, eight, nine, ten, eleven, 


and twelve, in square numbered one hundred and fifty-six (156), in 
the city of Washington, District of Columbia, for which said four 
certificates were issued to said Henry Birch, viz., two thousand and 
fifty-four dollars and ten cents ($2,054.10), with interest thereon from 
November 17, 1871, ai the rate of ten per centum per annum until 
October 5, 1881, and thereafter at six per cent. until paid, be, and 
the same hereby is, adjudged and decreed to be a lien upon said 
real estate in favor of said Isaac 8. Lyon ; that said John B. Alley 
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¥ be, and he hereby is, allowed two months from this date within 
| which to redeem said parcels of land by paying unto said Lyon or 

his solicitor of record said sum of two thousand and fifty-four dol- 
| lars and ten cents ($2,054.10), with interest as aforesaid, upon 
J 50 which being done, said Lyon shall convey to said Alley or 
his assigns all his right, title, interest, and estate in and to 


. 
: said parcels of land in fee simple, and that said John B. Alley shall 


pay the costs of this cause, to be taxed by the clerk. Should said 

John B. Alley fail to redeem said real estate as hereinbefore pro- 

vided, then the same, or so much thereof as may be necessary, shall 

be sold for the payment of the amount of said lien, and William F. 
| Mattingly is hereby appointed trustee to make said sale. 

_ The course of his proceeding shall be as follows: He shall first 
file in this cause his bond in the usual form in the penal sum of ten 
thousand dollars, with one or more sureties, to be approved by the 
court or one of the justices thereof, conditioned for the faithful per- 
formance of his duties as such trustee under this and under any 
further order or decree that may be passed by the court in this 
cause. He shall sell said property at public auction in front of the 
premises after at least ten days’ notice of the time, place, and terms 
of sale by advertisement in one or more newspapers printed and 
published in the city of Washington, D. C., which said terms of sale 

shall be one-third cash and the balance at six and twelve months, 

with interest from the day of sale. Upon final ratification of any 
sale hereunder and full payment of the purchase-money he shall 
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a convey the property sold unto the purchaser thereof in fee simple, 
free from any interest therein of the parties to this cause, and shall 
| bring the proceeds of sale into court, with a report of his 
: 5] proceedings hereunder under oath, to abide its further order 
or decree in the premises. , 
| W. S. COX, J. 

o2 Appeal to General Term. 
ALLEY 
Us. P S49 L. 

LYON. ) 

Enter appeal on behalf of complainant to general term. 
[. H. WELLS, Por PUt ff. 
Appeal as ordered entered by the clerk. 
November 5, 1884. 
7 53 Order Fixing Appeal Bond. Filed November dD, 1884. 


In the Supreme Court of the District of Columbia, this 5th Day of 
November, 1884. In Equity. 
Joun B. ALLEY ) 
VR. - No. 8494. 
Isaac 8S. Lyon. | 
It is ordered by the court that the supersedeas bond in the above- 
4—149 
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entitled cause on appeal from the special to the general term be, 
and the same is hereby, fixed at the sum of one thousand dollars, 


with one surety, to be approved by the court. 
W. 8S. COX, J. 


54 Bond on Appeal to General Term. 


In the Supreme Court of the District of Columbia, the 15 Day of 
November, 1884. 


Joun B. ALey, Plaintiff, ) 
— ? No. $494. 
Isaac S. Lyon, Defendant. } 


The plaintiff having appealed to the general term from the decree 
pronounced herein on the 27th of October, 1884, in the equity court, 
and Thos. J. Fisher, surety for said appeal, for themselves and each 
of them, their and each of their heirs and personal representatives, 
appearing and submitting to the jurisdiction of the said general 
term, hereby undertake to abide by, perform, and pay its judginent 
which they agree may be pronounced against all of them in the 
penalty of one thousand dollars. 

JOHN B. ALLEY, Appellant. 
THOS. J. FISHER, Surety. 


Approved : 
W. S. COX, J. 
[ Endorsed :] No. —. | vs, ——— ——. Undertaking for 
appeal by to gen’! term. 
DO Decree in General Term and Allowance of Appeal to S. C. Filed 


February 18, 1885. 


In the Supreme Court of the District of Columbia, in General Term. 
In Equity. 


Joun B. ALLEY ) 
vs. . No. 8494. 
Isaac 8S. LYon. 


This cause having come on to be heard and having been argued 
and submitted and been duly considered by the court, it is ordered, 
adjudged, and decreed— 

First. That the decree entered by the special term in this cause 
on the 27th day of October, 1884, be; and the same is hereby, re- 
versed. 

Second. That the alleged special assessment mentioned and set 
forth in the bill of complaint of November, 1871, upon lots one (1) 
to twelve (12), inclusive, in square number one hundred and fifty- 
six (156), in the city of Washington, District of Columbia, does not 
create or constitute any lien upon the said premises, so far as the 
complainant is concerned. 
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Third. That the sale made by the collector of taxes on the 5th 
day of October, 1881, of said lots from one (1) to twelve (12), inelu- 
sive, in square one hundred and fifty-six (156), to enforce said lien 
certificates and the twelve certificates of sale issued to the defend- 
ant Lyon as the purchaser at such sale, and dated October 15, 1881, 
were illegal and made contrary to law, and did not give to the de- 
fendant Lyon, the purchaser of said premises at said sale, any right, 
title, estate, or interest, in law or in equity, to the said premises or 

any part thereof. 
56 fourth. That the defendant, the said Isaac 8. Lyon, his 

agents, attorneys, and assigns, and each of them, be, and they 
are hereby, perpetually restrained and enjoined from using, employ- 
ing, or setting up in any way whatsoever the said assessment, lien 
certificates, or certificates of sale as legal and valid, and from claim- 
ing any right, title, or interest thereunder or by virtue thereof to the 
whole or any part of said lots, from one (1) to twelve (12), inclusive, 
in square one hundred and fifty-six (156). 

Fifth. That the title of the complainant and his grantees and those 
claiming under him or them is free and released from any and all 
cloud, incumbrance, lien, claim, or demand, either in law or in 
equity, on account of the said alleged assessment, lien certificates, 
tax sale, and certificates of sale in the bill of complaint mentioned. 

Sixth. That the cross-bill filed by the defendant in this case be, 
and the same is hereby, dismissed, and that the complainant do re- 
cover his costs, to be taxed against the defendant. 

rom this decree the defendant, Isaac 8. Lyon, prays an appeal 
to the Supreme Court of the United States, which is allowed. 


By the court: oe 
D. K. CARTTER, 
Chief Justice. 


Oo” A ppe al Bond to Supreme Court U.S. ‘Filed March ai, LSS5. 
In the Supreme Court of the District of Columbia, the 21 day of 
March, 1885. 


Joun B. ALLEY ) 
Us. > Equity No. S494. 
Isaac S. Lyon. 


In error. 


Know all men by these presents that we, Isaac S. Lyon, as prin- 
cipal, and William H. Slater, as surety, are bound unto the above- 
named John B. Alley in the sum of two hundred and fifty dollars, to 
be paid to the said John B. Alley, his executors or administrators ; 
to which payment, well and truly to be made, we bind ourselves 
and each of us, jointly and severally, and our and each of our heirs, 
executors, and administrators, firmly by these presents. 

Sealed with our seals and dated this 21 day of March, 1550. 
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Whereas the above-named Isaac 8. Lyon has prosecuted an appeal 
to the Supreme Court of the United States to reverse the decree ren- 
dered in the above suit by the said supreme court of the District of 
Columbia: 

Now, therefore, the condition of this obligation is that if the above- 
named Isaac S. Lyon shall prosecute his said appeal to effect and 
answer all damages and costs if he shall fail to make good his plea, 
then this obligation shall be void ; otherwise the same shall be and 
remain in full force and virtue. : 

ISAAC 8. LYON. SEAL. 
WILLIAM H. SLATER. yore, 


Sealed and delivered in presence of— 


E. W. WHITTAKER. 
M.G. LEE. —- 


Approved March 21, 1885. 
D. K. CARTTER, 


Chief Justice. 
58 AUTHENTICATION OF Recorp. 
Clerk’s Certificate. , 


CLERK’S OFFICE, 
SUPREME CouRT OF THE District OF COLUMBIA. 

I, R. J. Meigs, clerk of the said court, do hereby certify that the 
writings annexed to this certificate are true copies of originals on 
file and of record in said office, and that said originals “together 
constitute the record of the proceedings of said court in this cause. 

Witness my hand and the seal of said court this 12 day of Oct., 
1885. 


[Se al Supreme Court of the District of Columbia. ] 


.. J. MEIGS, Clerk, 
.. J. MEIGS, Jr., 
Assistant Clerk. 


Justice's Certificate. 


I, David Kk. Cartter, chief justice of said court, do certify the fore- 


going attestation by R. J. Meigs, clerk of the said court, to be in 
due form. 


Witness my hand and seal this 12 day of Oct., 1885. 
[SEAL.] D. kK. CARTTER, 
Chief Justice. 
Clerk's Certificate to Justice’s Official Character. 


I, R. J. Meigs, clerk of said court, hereby certify that David K. 


Cartter, whose genuine signature is subscribed to the foregoing cer- 
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tificate, was at the time of signing and attesting the same chief 
justice of said court, duly commissioned and qualified. 

Witness my hand and the seal of said court this 12 day of Oct., 
1885. 

[Seal Supreme Court of the District of Columbia. ] 
R. J. MEIGS, Clerk, 
By R. J. MEIGS, Jr., 
Assistant Clerk. 


Endorsed on cover: District of Columbia supreme court. No. 
149. Isaac 8. Lyon, appellant, vs. John Bb. Alley. Filed October 17, 
LS85. 
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ln the Supreme Court of the United States. Oct. Term, 1888. 


Isaac $. Lyon, Appellant, 
v8. f" No. 149. 
Joun B. ALLEY. 


In the above-entitled cause it is stipulated and agreed that the 
papers hereto annexed are true copies of the amended bill of com- 
plaint and the restraining order made thereon in the cause of James 
M. Latta, trustee, complainant, against the District of Columbia, 
John I. Cook, collector, and ‘Theodore Sheckels, defendants, being 
cause No. 4450, in equity in- the supreme court of the District of 
Columbia, and that the same may be read and considered at the 
‘hearing as part of the record of said above-entitled cause No. 149. 

HENRY E. DAVIS, 
For the Appellant. 
H. H. WELLS, 
For the Appellee. 


In the Supreme Court of the District of Columbia. 


JAMES M. Larra, Trustee, Plaintiff, 
Us. - Equity No. 
Tue District or Cotumeta, ef al. - 


To the honorable the justices of the supreme court of the District of 

Columbia, sitting in equity. 

The plaintiff brings this his amended bill and avers and com- 
plains as follows: 

Ist. That he exhibited his original bill of complaint in this cause 
on the —— day of June, A. D. 1575. 

2d. He amends the 2d paragraph of said original bill by adding 
thereto “and also lots numbered from one to twelve (] to 12), both 
inclusive, in square No. one hundred and fifty-six (156) in said 
city.” | 
3d. That the late corporation of Washington set the curb and 
paved the footway in front of said lots in the summer of 1870. 

ith. That the plaintiffs grantor purchased said property in the 
month of October, S71, ul which time no assessment appeared On 
the books of said corporation against said property as there ought to 
have been, if claim was intended to be made by the said corporation 
for the same. 

Sth. That the pretended cost of said work, $2,054.10, was pretended 
to be assessed against said property in November, 1871, but how or 
by whom this plaintiff has been unable to learn; and he avers that 
the same was not done by any body authorized by law to assess the 
same, and that said assessment Is illegal and void. 

That the making of said pretended assessment at the time when it 
was made, so long after the purchase of said property by the plain- 
tiff, if permitted to stand would operate as a fraud on the plaintiff. 


9) 


6th. That the said John F. Cook, collector, has advertised said 
property for sale for said assessment on the 29th instant as alleged 
in said original bill. 

That the advertisement of said lots in square one hundred and 
fifty-six (156) has not been advertised even twice a week for two suc- 
cessive weeks, but that the first insertion thereof in said paper was 
after the 17th instant, and that said advertisement is illegal and void. 

7th. He adopts all the other averments in said original bill so far 
as applicable to said lots in square 156 and prays for the several and 
special relief, as therein prayed. 

May it please your honor to grant unto the plaintiff the writ of 
subpoena directed to the said defendants ; and that the defendants, 
the District of Columbia, and John IF. Cook, the collector of taxes 
for said District, be enjoined from selling said property under the 
said advertisement. 

WM. F. MATTINGLY, 
Plaintiff's Solicitor. 


I, John F. Olmstead, do swear that James M. Latta, the plaintiff 
in this cause is beyond the jurisdiction of the court; that I am his 
agent and have charge of all matters relating to said real estate; 
that I have read the foregoing amended bill and know the contents 
thereof: that the several matters therein stated as of personal know!l- 
edge are true, and those stated on information and belief I believe 


to be true. 
JOHN F. OLMSTEAD. 


Subscribed and sworn to before me this 28th day of June, A. D. 


[SEAL. | JOHN BULL, 
Notary Public. 


(Endorsement:) No. 4450. Eq. Doc. 15. James M. Latta, trustee, 
vs. The District of Col. John F. Cook, coll. Theodore Sheckels. 
File this amended bill & issue as prayed. Wm. F. Mattingly, pl’f, 
sol. Filed June 29,1875. RK. J. Meigs. 

In the Supreme Court of the District of Columbia. June 20, 1875: 
JAMES M. Larva, Trustee, Complainant, ) ee 
against Equity Docket. 
e a he - 
No. 4450. 
Dist. or Cor’a et al., Defendants. \ : 
The President of the United States to the District of Col., John F. 

Cook, collector — Taxes, Theodore Sheckels, defendants: 

You are hereby commanded to appear in this court, at the first 
special term occurring twenty days after service of this subpeena, 
and answer the exigency of the amended bill, under pain of attach- 
ment, and such other process of contempt as the court shall award. 


Witness : D. kK. CARTTER, 
Chief Justice. 
[ SEAL. | hk. J. MEIGS, 


Clerk, Ke, 
R. J. MEIGS, Jr., 
Asst. Clerk. 


" 
—o 


(Endorsement:) No. 4450. Equity docket. Spa. to ans. Amended 
bill. J. M. Latta, trustee, vs. Dist. of Col. et al. Issued June 29, 
1875. Returned ——, 187-. Summoned and served notice for in- 
junction on the Com-is. D. C., by their att’y, Wm. Birney, accepting 
service for J. F. Cook, col., and summoned Theo. Sheckels, June 29, 
‘70. Alex.Sharp, marshal. Mattingly,sol. June 29,1875. Edwards. 
Service accepted June 29, 1875, for the Dist. of Columbia. W. Birney, 
solicitor for Dist. of Col. Restraining order. Theodore Sheckels. : 
An amended bill praying an injunction to restrain sale for taxes of 
lots Nos. 1 to 12 inclusive, sq. 156, is this day filed. Hearing is fixed 
for the 8th July, 1875, at 10 o'clock a.m. Until further order you 
are hereby restrained as prayed. by order of the court. Me. 9, p. 
258. <A. Wylie, justice, &c. Attest: R. J. Meigs, clers, &e. By L. 
.P. Williams, asst. clerk, &c. John I. Cook, coll. D. C. 
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IN THE 
Supreme Court of the Qnited States. 


OCTOBER TERM, 1888. 
Mo. LL9. 


ISAAC S. LYON, APPELLANT. 


JOHN B. ALLEY. 


a abe em — 


BRIEF FOR THE APPELLANT. 


Henry E. Davis, 
For the Appellant. 
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2 IN THE 
> Supreme Court of the Anited States. 


} OCTOBER TERM, 1888. 


No. 149. 


ISAAC 8S. LYON, APppeELLAnt, 
v8. 


JOHN B. ALLEY. 


BRIEF FOR THE APPELLANT. 


, 4 


_—— 


I. 
STATEMENT OF THE CASE. 


This is an appeal from a decree of the supreme court of 
the District of Columbia, in favor of the appellee on a bill 
filed by him and dismissing a cross-bill filed by the appel- 
lant. The facts, which are principally set forth in an agreed 
statement at pages 20,21 of the Record, are as follows: 

By act of November 2, 1869, the late corporation of Wash- 
ington enacted as follows: 


“That the mayor be, and he is hereby, authorized and re- 
quired to cause the curbstones to be set and the footways and 
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gutters paved on the north side of P street north, between 
Sixteenth street west and Rock creek, the work to be con- 
tracted for and executed in the manner and under the super- 
intendence provided by law, and to defray the expenses of 
said improvements a special tax equal to the cost thereof is 
hereby imposed and levied on all lots or parts of lots border- 
ing on the line of the improvement; the said tax to be as- 
sessed and collected in conformity with the provisions of the 
act approved October 12, 1865.” (Acts 67th Council, ch. 
236, p. 116; Ree. 10.) 


The act of October 12, 1865, thus referred to, extended 
prior acts of May 23 and 24, 1853, and provided that the 
cost and expense of every local improvement thereafter 
made, “unless otherwise provided for in the act or acts 
ordering the same, shall be levied, assessed, collected, and 
paid and the payment thereof enforced ” as provided in said 
last-mentioned acts. (Webb’s Digest, 360-2.) 

The act of May 24, 1853, does not bear upon the questions 
herein involved ; and it will be noted that the act of Novem- 
ber 2, 1869, above set out itself levies the tax thereby pro- 
vided for and refers only the assessment and collection to 
the provisions of prior legislation. 


The material provisions of the act of May 23, 1853 (Webb’s 
Digest, 155 et seq.), to which resort must thus be had to 
ascertain the requirements as to assessment.and collection of 
the tax in question, are as follows: 


(1.) “ That whenever a tax shall be laid for [paving, &c.,] 
it shall be the duty of the commissioner of improvements 
in whose district the property faved may be” to procure 
from the surveyor “ a certified plan of the property so taxed,” 
to be deposited in the office of the register “subject to the 
inspection of all interested. therein.” (Sec. 3.) 

(2.) That “ forty days from the passage of any act levying 
a tax” for paving, &c., the proper commissioner of improve- 
ments shall proceed to execute the work “according to the 
proper graduation in front of the lot or lots thereby taxed,” 
which lots shall alone be answerable for the tax unless the 


owner himself shall‘do the work to the satisfaction of the 
commissioner, “in which case the tax laid for the purpose 
shall become released.” (Sec. 5.) 

(3.) That when the work is done the commissioner “ shall 
deposit with the register a statement exhibiting the cost of 
[the work] in frout of each lot or part of lot separately, and 
the amount of tax to be paid by each proprietor, and the 
register shall then, without delay, place in the hands of the 
collector of taxes a list of the persons chargeable with such 
tax, together with the amount due by each person, and the 
collector shall, within ten days after receiving such list, give 
notice in writing to each proprietor” to pay within thirty 
days, in default of which the tax, with ten per centum inter- 
est, shall be collected as other taxes on real property are by 
law collected, that is, by sale. (See. 6.) 

(4.) That such work shall be paid for by certificates of 
stock, commonly known as “ paving stock,” issued by the 
mayor and given the contractor, and redeemable from time 
to time as the taxes may be collected. (Sec. 8.) 


A lateract (of June 10, 1867, Webb’s Digest, 467-’8) created 
an officer, known as superintendent and inspector, and pro- 
vided that he, with two assistant commissioners appointed 
from among those affected by any proposed improvement, 
should have exclusive control of such improvement; that 
the mayor should pay no bills for work under contract until 
the same should have been approved and the bills therefor 
signed by the superintendent and inspector, commissioner 
of the ward, and at least one of the assistant commissioners; 
and that the superintendent and inspector should “be 
charged with the duty of making all assessments on lots or 
parts of lots bordering on any street, alley, or avenue which 
shall have been paved,” &c. And a still later act (of Octo- 
ber 28, 1867, 65th Council, chap. 6) provided that all taxes 
for paving, &c., should be payable in four instalments, one- 
fourth “within thirty days after the service of the notice by the 
collector of taxes and the remaining three-fourths in three 
annual payments,” for which certificates of indebtedness 
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against the property involved should be issued by the mayor 
to the contractor. 


Along the line of street provided to be paved, &c., by the 
act of November 2, 1869, were original lots numbered 1 to 
12, inclusive, in square 156, then the property of one Young. 
The work of paving, &c., was duly contracted for and exe- 
cuted, and the amount properly chargeable therefor against 
said lots 1 to 12 was $2,054.10. The work was completed in 
November, 1870. 

At that time one Forsyth was the superintendent and in- 
spector charged, by the act of June 10, 1867, with the duty 
of making assessments on property for adjacent improve- 
ments; and it appears to have been the custom (though it 
was not required by law), for that officer to enter upon a 
sheet or page of what was called the “ ward book” of the 
city the measurement of the work done and the cost thereof 
apportioned against the several lots concerned, from which 
the collector of taxes would enter in a book (also not re- 
quired by law), called a “ special tax ledger,” the amount as 
assessed against each lot. 

When the work under consideration was completed For- 
syth entered all of itin the “ward book,” with the proper 
proportionate charge against each lot, with the exception of 
Young’s lots, | to 12 of square 156; as to which no entry 
was made in the “ ward book” until November, 1871, when 
this entry was made: “ Entered Novémber 17, 1870. This 
work was done at this date, but, by request of the owner, 
not entered until Nov. —, 1871. Wun. Forsyth, S’v’yor D. 
C.” (See Exhibit 1 to the bill of complaint. Rec. opposite 
p. 6.) In the interim, that is, between November, 1870, 
and November, 1871, the government of the city of Wash- 
ington had been succeeded by that of the District of Co- 
lumbia; the office of superintendent and inspector had been 
abolished; and Forsyth had become the surveyor of the 
District. 
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The omission of the lots in question was, as stated by 
Forsvth, “by request of the owner ;” the contractor had 
nothing whatever to do with it. He says that Young had 
promised to pay him directly for the work in front of the 
lots, at a discount, but that he made no promise and had no 
understanding, directly or indirectly, with Young that the 
entry should be suspended ; that he did not procure or ad- 
vise the suspension or receive any consideration therefor ; 
and that he made no inquiry and gave no attention to what 
the officials charged with duties connected with the work 
had or had not done in the premises. (Rec. 22-’4.) 

When the entries relative to the lots were made, in No- 
vember, 1871, the collector entered the amounts in the 
“special tax ledger” in his office as assessed against the 
lots, and gave the notice thereof prescribed by law. There- 
fore certificates of indebtedness against the lots, in conform- 
ity to the act of October 28, 1867, were issued to the con- 
tractor, who sold and transferred the same to the appellant, 
Lyon, for value, before maturity. A specimen of these cer- 
tificates is Exhibit 2 to the bill of complaint. (Ree.7.) After 
their maturity, and for default in their payment, Lyon pro- 
cured the collector of taxes of the District of Columbia in 
1881 to sell the lots in question and bought them in, paying 
the purchase price by surrendering the certificates of indebt- 
edness aforesaid and paying the difference in cash. In re- 
turn, he obtained twelve several certificates of tax sale, one 
as to each lot, bearing date October 15, 1881; a specimen 
being Exhibit 3 to the bill of complaint. (Ree. 8.) By the 
law under which these tax-sale certificates were issued the 
owner of property sold for default in payment of taxes is 
allowed to redeem the same within two years; and the cer- 
tificates (see Exhibit 3), so recite . 


By deed of October 2, 1871, shortly before the entry above 
mentioned was made against the lots in question, Young 
sold them to one Kilbourn, who in turn, in 1872, sold them 
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to one Latta; and subsequently, by deed of January 26, 
1881, they were conveyed to the appellee, Alley (Bill and 
Answer, par. 2, pp. 1,9). While the title was in Latta, in 
1875, a sale of the lots was attempted by the collector of 
taxes under a wholly different advertisement than that 
under which Lyon bought; which sale Latta filed a bill to. 
enjoin, averring it to be attempted for the purpose of paying 
for work alleged to have been done in front of the lots by 
one Neitzey, a different person from the contractor who did 
the work for which the certificates of indebtedness were is- 
sued. Neither Lyon nor the contractor who did the work 
was made party to this bill. A temporary restraining order 
was issued on the bill, but no further proceedings were ever 
had thereon; no entry was made by the collector on his 
books of this restraining order; and Lyon knew nothing of 
it at the time of the sale at which he bought (Bill, par. 10; 
Rec. 4-5 ; Answer, par. 6, Rec. 12,13; Agreed Statement, par. 
8, Rec. 21). It is alleged by the bill (par. 7, Rec. 3, 4), and 
denied by the answer (par. 7, Rec. 15), that Kilbourn had no 
knowledge of the charge against the lots at the time of his 
purchase; and there is no evidence on the point. All subse- 
quent purchasers, down toand including Alley, became such 
after the charge was entered against the lots on the “ special 
tax ledger.” Between February 17 and August 1, 1881, 
Alley, having subdivided the lots, sold and conveyed nine 
lots of the subdivision to sundry persons (Bill and Answer, 
par. 5, Rec. 1, 2, 9, 10), giving to such persons bonds of in- 
demnity against any loss by reason of the charge claimed by 
Lyon in the premises (Rec. 20). 

The District of Columbia afterwards made some alteration 
in the grading and paving of the street in front of the lots. 
Whereupon, although no part of the $2,054.10 has ever been 
paid, Alley applied for and received from the District, in 
1882, the sum of $772.32 in payment for the appropriation 
by it of the material put there by the contractor who did the 
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work in 1870, and the cost of which forms part of the charge 
for which the sale to Lyon was made. 

Then, on March 17, 1883, Alley, purporting to sue as well 
for his grantees as for himself (Bill, par. 1, 5, Ree. 1, 2), filed 
his bill against Lyon, praying that the assessment in 187], 
the sale to Lyon in 1881 and the certificates of sale issued to 
him might be declared null and void, &c. Lyon, having 
answered the bill, filed a cross-bill, setting out the facts and 
praying that his certificates might be decreed to be a lien 
_ against the lots, &«. The court in special term dismissed 
Alley’s bill and granted the relief prayed by the cross-bill 
(Rec. 24-’5); which action was reversed, by a divided court, 
in general term. (Rec. 26-’7.) The opinions are printed in 
an appendix hereto. 


II. 
ASSIGNMENT OF ERRORS. 


The court below erred: 

1. In reversing the decree of the court in special term. 

2. In decreeing that the assessment against the lots in 
question does not create or constitute a lien upon them, so 
far as the appellee is concerned. 

3. In decreeing the sale by the collector of taxes of the 
District of Columbia of the lots in question illegal, and that 
it gave the appellee no right as to said lots. 

4: In decreeing that the title of the complainant and bis 
grantees to the lots in question is free from any lien or de- 
mand on account of the said assessment, certificates of in- 
debtedness, tax-sale and certificates of sale in the bill of com- 
plaint mentioned. 

5. In granting the relief prayed by the appellee. 

6. In denying the relief prayed by the appellant. 


III. 
ARGUMENT. 


It is to be noted that no tax-deed for the lots in question 
has ever been given, the original bill having been filed within 
the two years allowed for redemption from the sale. 


A. 


An examination of the original bill shows that its claims 
for relief are in effect three, viz: 


1. That the whole cost of the work was charged against 
the lots, whereas after February 21, 1871, the rule of assess- 
ment, prescribed by law, was to charge only one-third of the 
cost. 

2. That there was no lawful assessment of any kind against 
the lots; because what is claimed as an assessment was not 
made until November, 1871, one year after the work on 
which it was made had been completed and after the lots 
had changed ownership. 

3. That the tax-sale complained of was void because in 
violation of the injunction of the supreme court of the Dis- 
trict of Columbia. 


1. The first contention is readily seen to be wholly with- 
out foundation. 

The law upon which it is supposed to rest is a provision 
of the original section 37 of the act of Congress of February 
21, 1871, known as the “organic act;” which provision is 
now section 151 of the Revised Statutes of the United States 
relating to the District of Columbia, as follows: 


“The Board of Public Works shall assess, in such manner 
as shall be prescribed by law, upon the property adjoining 
and to be specially benefited by the improvements author- 
ized by law and made by them, a reasonable proportion of 
the costs of the improvement, not exceeding one-third of 
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such cost, which sum shall be collected as all other taxes 
are collected.” 


A subsequent act of the Legislative Assembly of the Dis- 
trict, of December 19, 1871 (Acts Ist Assy. Spec. Sess. II, pp. 
11-12), provided that “all improvements made subsequent 
to February 21, 1871,” should be assessed in accordance with 
the requirements of the organic act aforesaid. 

One of the agreed facts is that the work in question was 
done by the corporation of Washington between April 1 and . 
November 16,1870. (Par. 3, Rec. 20.) As, therefore, the 
work was done neither by the Board of Public Works nor 
subsequent to February 21, 1871, the contention under con- 
sideration must disappear from the case. 


2. The second contention, viz: that there was no lawful as- 
sessment of any kind against the lots, is the one on which 
the appellee mainly relies. : 

This contention involves several propositions, viz: 


a. The requirements that the commissioner of improve- 
ments should deposit with the register the statement pre- 
scribed and that the register should in turn plece in the 
hands of the collector the list prescribed were mandatory 
and to be observed immediately ; and that the non-observ- 
ance immediately of those requirements made invalid and of 
none effect all subsequent proceedings. 


b. The approval of the superintendent and inspector 
commissioner of the ward and at least one of the assistant 
commissioners was necessary to a valid assessment, and as 
the assessment in question was not on the sheet when those 
officers approved it their approval cannot be said to have 
attached to such assessment. 


c. The government under which and the officer by whom 
a valid assessment could have been made were defunct when 
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the assessment claimed was made, and the act of the person 
formerly such officer in making an assessment was a nullity. 


In view of the considerations suggested below (post, “C”), 
in behalf of the appellant, passing notice of these several 
propositions will suffice at this point. 


a. The requirements relied on by the first proposition were 
mandatory only so far that it was necessary that they should 
be substantially observed before collection of the tax was pos- 
sible. ‘They in nowise affected the tax itself. The law, as 
already seen, imposed no liability to interest even until after 
notice from the collector; and any delay in this notice in 
reality benefited the tax-payer. And unless some injustice 
has been done or some inequality occasioned equity will dis- 
regard a mere failure to follow the law. Delay in returning 
the tax-list will not invalidate a tax otherwise duly imposed. 

Mills vs. Gleason, 11 Wis., 470, 497-’S. 


b. The officers mentioned in the second proposition were 
required only to approve the contractor’s work, not the as- 
sessments on account thereof, which were mere arithmetical 
calculations following the approval; and with these calcula- 
tions the superintendent and inspector was alone concerned. 
The approval required hy the law is sufficiently manifest 
from the consideration that without it no assessments at all 
would appear upon the sheet; and, besides, among the 
agreed facts are that the contractor performed his work, “ the 
same was duly accepled” by the corporation, and its cost as 
to the lots in question was $2,054.10. (Par. 3, Rec. 20.) 


Moreover, a requirement of such approval is directory 
only and its non-observance cannot affect the tax. 
Brady vs. Bartlett, 56 Cal., 350. 


c. The alleged invalid entry, asserted by the third propo- 
sition, is found in the “special tax ledger’ 


’ already men- 
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tioned, from which Exhibit 1 to the bill (Ree., opp. p. 6) ap- 
pears, from its certification, to be an extract. It will be 
noticed that the statement is, “ntered Nov. 17, 1870,” fol- 
lowed by the further statement that the work, though done 
at that date, was not entered until a year later. These appar- 
ently inconsistent statements may be recoriciled by suppos- 
ing, (what was undoubtedly the fact), that while the super- 
intendent and inspector himself actually made the assess- 
ment when the work was done, he kept it, at the owner’s 
request, from such books as would cause it to reach the 
collector until the year after. Actual assessment thus ap- 
pearing to have been made when the work was done, this 
third proposition in reality resolves itself into the first, viz. 
that due record of the assessment was not made. 


3. The third contention for the appellee disappears in 
view of the record of the cause in whieh the injunetion 
relied on was made. ‘The amended bill was filed to prevent 
sale of the lots in question under a certain advertisement 
then running; the sale was restrained “as prayed;” and 
there the cause stopped. When the advertisement was made 
under which Lyon purchased no injunction was obtained or 
asked for. 


The appellee does not make by his bill a case remediable 


in equity. 


1. The bill shows no such cloud on his title as ealls for 
the interference of equity. 


“If the alleged tax has no semblance of legality ; if upon 
the face of the proceedings it is wholly unwarranted by 
law, or for any reason totally void, so that any person in- 
specting the record and comparing it with the law is at 
once apprised of the illegality, the tax, it would seem, could 
neither constitute an incumbrance nor an apparent defect 
of title: and therefore, in law, could constitute no cloud. If 
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this be so, the jurisdiction which is exercised by courts of 
equity to relieve parties by removing clouds upon their 
titles could not attach in such a case . ... It has been 
held in some cases that if the purchaser at a tax sale must 
take upon himself the burden of showing the regularity of 
the proceedings, so that [as is the case as to the sale’here 
complained of ], the deed itself is not prima facie evidence of 
title, the owner of the record title was sufficiently protected 
in this rule of the law, and a bill in equity would not lie 
on his behalf to remove the lien of the tax, or to set aside 


the deed after a sale.” 
Cooley, Tax. (2nd Ed.), 779-781, notes and cases. 


And such is the law of this Court. 
Hannewinkle vs. Georgetown, 15 Wall., 547. 


If the hypothesis of the bill as to the illegality complained 
of be accepted, “any person inspecting the record and com- 
paring it with the law is at once apprised of the illegality ;” 
and as the purchaser “must take upon himself the burden 
of showing the regularity of the proceedings,” the appellee 
is,on his own hypothesis, in no danger and has no cloud 
upon his title. 


2. The appellee has no right to an action to remove the 
alleged cloud as to his grantees upon the ground that he has 
warranted the title and given his grantees bonds of indem- 
nity against the charge in question ; he can only be called 
upon to make his warranty good when occasion arises. 

Bissell vs. Kellogg, 60 Barb., 617. 

And as the bill assails the charge as an entirety, and 
seeks to have it annulled wholly and as to all the property 
affected, the necessary parties are not before the court to 
demand its action in that behalf. 


3. He who seeks equity must do equity ; and the appellee 
is not entitled to the relief prayed by him in the absence of 
a tender of the amount of the assessment complained of, 
especially as he has been the recipient of a benefit under it. 


Apart from the reeognized rule on this point, it is proper 
in vacating a tax, or a sale for taxes, as a cloud upon title to 
require the party asking the relief to pay any sum that is 
either a legal or an equitable charge against him and which 
will be affected by the decree. 

Cooley, Tax., 782, note 1, 783. 
C. 


Apart from the foregoing considerations, the appellant is 
entitled to have his certificate recognized as a lien upon the 
lots in question and to have the relief prayed by his cross- 
bill. 


1. The tax for the cost of the work in question was levied 
by the act providing for the work, proprio vigore, and thereby 
and at once became a lien upon the lots. 

The language of the act is plain and specific: “A special 
tax equal to the cost thereof is hereby imposed and levied on 
ALL lots or parts of lots bordering on the line of the improve- 
ment.” This fixed a charge upon the lots. 

That this result was understood and intended conclusively 
appears from the provisions of the act governing the assess- 
ment and collection of the tax so levied. That act through- 
out speaks of property already faxed, and provides that such 
property shall alone be answerable for the tax, except in a 
given case, “in which case the tax levied for the purpose 
shall become released.” A tax cannot be “released” which 
does not already exist as a charge. 


And this charge dated from the passage of the act. 

“It is the imposition of the tax by law which appropriates, 
if need be, the property of the citizen to the public use. The 
lien, therefore, does not commence only with the return of 
the property, or with the return of the digest by the receiver 
to the collector, or with the issuing of execution to enforce 
payment.” 

Doe vs. Deavors, 8 Ga., 479, 483. 
Rundell vs. Lakey, 40 N. Y., 513, 517. 
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An assessment of the expenses of widening a street upon 
the lands abutting thereon is an incumbrance upon such 
lands from the time of the order of widening; because the 
lands then and thereby become liable for the payment of 
those expenses. 

Jones vs. Boston, 104 Mass., 461, 465. 
Blackie vs. Hodson, 117 Mass., 181, 183-4. 
Carr vs. Dooley, 119 Mass., 294. 


2. The lien thus created on the lots in question has never 
been removed ; and a purchaser of the lots after the lien at- 
tached was chargeable with notice thereof and with inquiry 
whether it had become released or otherwise discharged. 

Such purchaser making inquiry—and the purchaser from 
Young was in law bound to do so—would have learned 
(1) that, as required by law, the commissioner of improve- 
ments had deposited in the office of the register “ a certified 
plan of the property so taxed . . . subject to the inspec- 
tion of all interested therein,’ which plan included the lots 
in question; (2) that the improvement provided for had 
been made and “duly accepted” by the corporation ; (3) 
that the work in front of the lots in question had not been 
done by the owner thereof; and (4) that, accordingly, “ the 
tax laid for the purpose” had not “ become released.” 

He would have learned further the reason that the arith- 
metical charge against the lots did not appearon the “ ward 
book” or the “special tax ledger,” viz: the request of the 
owner, the only person concerned in its appearing there. 
And having learned this much he would have known that 
dispute of the charge was impossible; for the owner’s action 
was an estoppel of all complaint in the premises. 

Welty Ass’ts, secs. 210, 318, and cases. 
Cooley Tax., pp. 819-821, and cases. 


3. The appellee took his title with full knowledge of the 
charge claimed against the lots, as is not only presumed in 
the absence of evidence to the contrary—of which there is 
none—but is also shown by his having indemnified his 
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grantees against the charge; and having, after the sale com- 
plained of, demanded and received a benefit from the work 
charged for he is estopped to deny its validity. 

Welty Ass’ts, sec. 318, and note. 


4. And even though the tax-sale certificates be deemed in- 
valid the appellant’s title to relief under the assessment cer- 
tificates is not thereby affected. 

Henry E. Davis, 
For the Appellant. 
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APPENDIX. 


Mr. Justice MacArthur delivered the opinion of the 
court. 

A majority of the court who heard the argument have 
come to the conclusion that the decree made in this case 
ought to be reversed. 

The bill is filed for the purpose of removing a could upon 
the title to real estate of the plaintiff created by a special im- 
provement tax title. 

Mr. Alley became the purchaser of these lots, and has filed 
a bill to remove the cloud of which he complains. The 
printed statement of counsel collates the statutes which re- 
late to the imposition of taxes for special improvements. It 
would take some time to analyze these statutes, and pérhaps 
it is unnecessary to do so, because we think a very brief 
statement of the system can be made without referring to 
them in detail. 

The work was performed in 1870 under the act of the 
common council of the corporation of Washington that was 
passed on the 2d of Noveimber, 1869, and it is conceded that 
that ordinance was in conformity to an act of Congress au- 
thorizing the common council to make local improvements 
and to lay and collect taxes upon the lots upon the line of 
work. 

At that time the first step in the process was an ordinance 
by the common council, and the ordinance in the present 
‘ase designated the place where the improvement was to be 
made, on P street, on the north side, between Sixteenth 
street and Rock creek. ‘To defray the expenses a special 
tax equal to the amount of the cost was thereby levied upon 
the lots bordering upon the improvement. The ordinance 
also provided that that tax should be assessed and collected 
in conformity with the provisions of the act of October 12, 
1865. 

Other ordinances provided for the appointment of a super- 
intendent and inspector of streets, who was to make plats, 
fix the grades, superintend the work, and make assessments 
upon the lots to defray the cost of the work. 

*) 


18 


The ordinances required the appointment by the mayor 
of two assistant commissioners, to be selected frow the line 
of the improvement, and they were to supervise, with the 
superintendent and inspector, and control the work as it 
progressed, and the mayor was to pay no bills for this work 
unless they were signed by these commissioners and by, the 
superintendent. 

When the work was completed the inspector and superin- 
tendent was charged with the duty, as I have stated, of 
making the assessment, of summing up the aggregate ex- 
pense of the work, of stating the amount due from each per- 
son, and he was required to deposit this roll of assessment 
with the register (an officer which no longer exists), and the 
register was then to put it into the hands of the collector. 
It then became the duty of the collector to enter it upon 
what was called a tax ledger kept in his office and notify the 
parties of the amount due from each within thirty days. 

This appears to have been the process at that period of 
levying taxes for such improvements. 

This work was authorized in November, 1869, and the 
act which authorized it laid and levied the tax. The con- 
tract was given to Mr. Birch, who was a professional paver, 
to pave and curb between Sixteenth street and Rock creek, 
-on the north side of P street north. He entered upon the 
execution of his contract, and completed it in November fol- 
lowing. Mr. William Forsyth was the superintendent and 
inspector. He prepared the statement for assessment, 
which I have already described, upon the conclusion of the 
work and deposited it with the proper officer, the register, 
who placed-it in the hands of the collector. It was then en- 
tered on the tax ledger,and presumably he gave the notices 
and collected the tax. | 

Now, the lots in question were omitted from that assess- 
ment. 

This assessment bore the signatures of the street inspectors 
and of the mayor. It bears date on the 17th of November, 
1870. ‘The lots are specified so much for paving, so much 
for grading, so much for curbing, and so much for guttering, 
each of these items being in a separate column, and then the 
total amount is carried out. 

It is executed by William Forsyth, superintendent of 
streets, by Hiram Brown, D. M. Davis, and Robert Armor, 
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assistant commissioners, and on the corner it is approved by 
M. G. Emery, mayor. 

The lots in question are upon the line of this improve- 
ment, and they are numbered from one to twelve, between 
Seventeenth and Eighteenth streets, on the north side of P 
street, and it is admitted that they were not entered upon 
this statement at that time ror until a year afterwards. 
There is a memorandum which embraces lots from one to 
twelve in red ink, and which reads: 

“This work was done at this date, but at request of the 
owner not entered until November 17, 1871.” 

And that is signed William Forsyth, surveyor. 

Between the completion of the work and the execution 
of this memorandum public events of considerable impor- 
tance in the District had occurred. The old corporation had 
been extinguished, and a District government had been es- 
tablished, with new officers and with provisions in regard 
to improvements that varied somewhat from those that had 
preceded it. 

It is of vital importance in this case to bear in mind that, 
at the time the sheet was deposited with the register, there 
was no mention of these lots. 

[It appears that Thomas Young, at the time of the im- 
provement, was the owner of the property. He entered into 
an agreement with the contractor to pay him ninety per 
cent. of the contract price, and the inducement was that that 
was more than the contractor would have realized from the 
sale of the certificates in the market. 

About this arrangement there appears to be no dispute; 
but from the entry it would appear that the owner had re- 
quested the superintendent not to make it, and that infer- 
ence is very natural in view of the arrangement to pay for 
the work. 

Mr. Young, becoming somewhat alarmed at the extensive 
improvements that were then going on, withdrew from this 
agreement and notified the contractor that he would not 
stand by it. In the meantime, on the 12th of October, 1871, 
Young conveyed the lots to Hallet Kilbourn. That was 
just one month before the entry was made in red lines. 

The complainant states in his bill that Kilbourn searched 
the assessment-rolls and found that these lots were not as- 
sessed ; that he had no knowledge of any lien resting upon 
the property, and that the purchaser was a bona fide pur- 
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chaser without notice. Kilbourn then conveyed to Latta, 
Latta conveyed to Sunderland, and Sunderland to plaintiff, 
who took and recorded his title some time in April, 1881, 
long, however, after the entry in the red ink had _ been 
made; but he claims that he took the title unaffected by 
this assessment, just as Kilbourn did. 

And the question is whether the lien to defray the ex- 
pense of the improvement attached itself in such a way as 
to affect Mr. Kilbourn with notice. 

[ have stated that the ordinance of the common council 
authorizing this work to be done levied and assessed a tax 
to defray its expense, and we are all agreed that that con- 
stituted a lien upon the property. 

It is, however, provided in the act that the tax shall be 
assessed and collected in conformity with the provisions of 
the acts which I have already enumerated. Until this is 
done it is very clear that the lien created by the act author- 
izing the work is inchoate, and that it does not become 
complete and absolute until the assessment or statement is 
made by the proper officer. 

How can that affect this case? ‘The assessment for the 
work had been made; it had been made by the proper offi- 
cer, and there is no fault found with it. That assessment 
does not exhibit the lots in question as being subject to any 
lien or to any assessment, and it is stated in the bill that 
Kilbourn purchased without any constructive or actual 
notice of the lien of the assessment. 

It is to be remembered that the assessments of these lots 
were not omitted by mistake, or through ignorance or from 
negligence, but their omission appears to have been inten- 
tional and at the request of the party then owning the lots. 

Now, can it be possible that the municipal authorities can 
withhold purposely an assessment at the request of anybody, 
to the injury of a bona fide purchaser? We think not. We 
are of opinion that Kilbourn, having exercised all the dili- 
gence which is required of a bona fide purchaser, takes his 
title free and clear of this tax. 

The law requires that a record shall be made of the as- 
sessment and it designates the place where this record is to 
be found. ‘There is no other place to which parties can re- 
sort for information. Having exhausted all the information 
that the law puts them in possession of, we think they have 
met the obligations required of an honest purchaser. 
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A position was taken that the party should be required to 
pay the tax due before he can ask this court to remove the 
cloud upon his title. That is a very well-established doc- 
trine, both in this court and in the Supreme Court of the 
United States, in a proper case, and if Mr. Young, the owner 
of the property, were here seeking to get rid of this tax and 
this cloud, on account of the fact that the assessment was 
not made properly, we should require him to come into court 
with the amount of the tax before granting him any relief. 

But Kilbourn does not stand in that position atall. He 
is a bona fide purchaser, and it is on account of this assess- 
ment having been intentionally withheld from the assess- 
ment-roll that he made the purchase and paid the value of 
the land. 

If this be the case, and I do not see that there is any es- 
cape from it, he has paid this tax once in the purchase of 
the land, and it would be inequitable to call upon him to 
pay 1t again. 

We do not think, therefore, that this is a case in which that 
doctrine can be applied. 

We are also of opinion that Mr. Alley takes all the title 
that Kilbourn did. It appears that Mr. Alley received from 
the District government $788, less or more, as a drawback 
for material that had been used in this improvement, after 
he beeame the owner of the land, and it is said that he is 
estopped by that circumstance. 

W hile we are not disposed to adjudicate to whom the $788 
belongs, we doubt very much if it belongs to Mr. Alley. 
The District of Columbia, who paid it, is not a party to this 
proceeding. If the District were here we would probably be 
inclined to direct him to return it. But we do not think 
that that affects his title to this property at all. Thatisa 
matter in controversy between the parties who may be en- 
titled to it, and so we think our decision ought not to be 
influenced by it. 

for these reasons the court are of opinion that the decree 
below is erroneous and should be reversed. 


Mr. Justice JAMgs, dissenting, said: 

I have some difficulty on certain points in concurring in 
the opinion of the majority, and I shall state my reasons 
very briefly. 

Congress gave to the corporation of Washington the 


99 


et 


power to order these improvements and to charge them upon 
the land. Under that power they passed this act: 

“That the mayor be, and he is hereby, authorized and re- 
quested to cause the curbstone to be set and the footways 
and gutters to be paved on the north side of P street north, 
between 16th street west and Rock creek; the work to be 
contracted for and executed in the manner and under, the 
superintendence provided by law; and to defray the ex- 
penses of said improvement a special tax equal to the cost 
thereof is hereby imposed and levied on all lots or parts of 
lots bordering on the line of the improvement; the said tax 
to be assessed and collected in conformity with the provisions 
of the act approved October 12, 1865.” 

We find in the act of 1865 a reference to earlier acts, and 
the whole system is laid out plainly. 

Now, I think we have agreed as to the effect of this statute, 
but I lay more emphasis on it than my brethren. The effect 
of this ordinance was to charge this property with a burden. 
The assessment was for the ascertainment of the quota of 
each lot, but the charge was there perfect and absolute. | 
lay that down more strongly than my brethren. The legal 
liability of the lot for the tax, the amount of which was to 
be ascertained, was perfect and cannot be moved by any 
omissions. | 

What, then, was the position of this purchaser when he 
took these lots? He found there was no assessment, but he 
was warned that the lots were liable. There was perfect evi- 
dence that the lots were liable, and he had no knowledge 
that that liability had been discharged, nor any right to pre- 
sume that it had been. I am not aware that there is any 
presumption of law, after you prove an indebtedness, that it 
is paid. You prove first the debt, and there is a presump- 
tion of its continuance. 

Then this purchaser had knowledge through this ordi- 
nance that there was absolutely a charge on this property. 
It is true it nowhere appeared that the proportion of each 
lot had been assessed upon it, but it did appear that the lot 
was under a charge for whatever its proportion might be. 

We find certain proceedings taken afterwards by the 
claimant of this charge, the owner of this property, which 
are held to be irregular. ‘There was no assessment on these 
lots at the time when the assessment was made on the other 
fifteen lots in the same square. It is said that the assignor 
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of the present defendant had something to do with keeping 
it off the record. We have been furnished with a stipula- 
tion in which it appears as one of the facts that that was 
done at the request of Mr. Young, the owner of the lots. It 
is not asserted that it was done by Mr. Birch. Birch 
says—and I do not find him contradicted anywhere—that 
he made no stipulation (no bargain, in his language) for any 
specific time. It is only a piece of guess-work, from the 
general language of his affidavit, as to whether he made any 
contract to keep it off. The evidence is that the owner of 
the lots asked the superintendent and inspector, or perhaps 
went to the register and asked him, to keep it off the assess- 
ment list, and it was kept off. 

But all the world was advised that there was a charge on 
this property, and they had no information that that charge 
had been taken off. 

That charge, whether ascertained by assessment or not, 
has been assigned to this defendant, and the plaintiff comes 
here asking relief against the defendant, who owns a charge 
on this property. The amount was not ascertained by the 
assessment, but it was a charge, nevertheless. It was not 
what I call inchoate, though my brethren so view it. It 
was a charge the exact amount of which was not yet ascer- 
tained, but, nevertheless, a perfect charge. And in this bill 
he asks for relief against a man who has an ascertainable 
charge upon his property, without offering in any way to 
settle with him. 

Now, the defendant is not entitled himself, as I should 
say, to the benefits of a certificate of indebtedness bearing 
ten per cent., but I should require the’ party to pay the de- 
fendant the charge that he owns on the plaintiff's property, 
with six per cent. interest, before I would give him any re- 
lief. ‘The amount can be ascertained, and it is fairly ascer- 
tained here. It is the balance of the whole, because after 
the equity of the other fifteen lots is ascertained, we know 
exactly what it is. It is $2,045 of original liability. I do 
not see why the plaintiff is entitled, when we have got this 
whole matter here, to say that just because this is a cloud, 
and because he can demonstrate that the legal title claimed 
by the defendant ought to be brushed away, that he will 
have that done first, and leave this very defendant after- 
watds to take steps for the ascertainment of his rights when 
we know now what they are. 
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These are the grounds upon which I am compelled to 
dissent from the conclusion of my colleagues. If the plain- 
tiff will pay this debt he will be entitled to relief, because, 
I think, this title by purchase cannot stand. But I do not 
think we ought to help a man who is in debt more or less 
to the very party against whom he is asking relief unless 
he offers to pay what is justly due. 
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BRIEF FOR APPELLEE. 
STATEMENT. 


The complainant was the owner in fee simple of lots from 
1 to 12, inclusive, square 156, under deeds commencing 
with Thomas Young, dated October 2d, 1871, and continued 
from Young to Kilbourn, Kilbourn to Latta, Latta to Sun- 
derland and Sunderland to Alley. 

Alley subsequently subdivided the lots, sold portions 
thereof, and he and his grantees remain in actual possession, 
and he has been compelled to give bonds of indemnity to 
his grantees against the sale and tax certificates held by the 
defendant, Lyon. The suit was, therefore, brought for the 
benefit of himself and his grantees. 

Lyons claims title to the property under certificates of 
sale issued to him by the District of Columbia, October 5, 
1881. 

The bill filed in this case (Record, page 1,) is in the nature 
of a bill of peace. It alleges the possession and title of the 
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complainant, and asserts that Lyon claims to hold the prop- 
erty under his certificates of tax sales, the tax claimed be- 
ing for setting the curbstones and paving the foot ways and 
gutters along the front line of these lots, which created a 
cloud on the title. 

The various statutes under which these proceedings were 
had, and upon which their legality depends, are as follows: 

The Board of Aldermen and Common Council of the City 
of Washington passed an act on November 2, 1869, (under 
authority of an act of Congress of February 23, 1865,) as fol- 
lows: 


‘Be it enacted” * * * ‘That the mayor be and he 
is hereby authorized and requested to cause the curbstones 
to be set and the footways and gutters paved on the north 
side of P street, north, between Sixteenth street, west, and 
Rock Creek, the work to be contracted for and executed in 
the manver and under the superintendence provided by law; 
and to defray the expenses of said improvement a special 
tax, equal to the cost thereof, is hereby imposed and levied 
on all lots or parts of lots bordering on the line of the im- 
provement, the said tax to be assessed and collected in con- 
tormity with the provisions of the act approved October 12, 
1865.” 

(67 Council, p. 116, Corp. Laws.) 


The act of October 12, 1865, referred to in the act quoted 
above (see page 3, 63 Council,) recites the act of Congress 
of February 23, 1865, which gave the corporation power to 
levy taxes in particular wards, &c., and extends the provi- 
sions of the acts of May 23 and May 24, 1853, to special 
improvements thereafter made, and provides that local im- 
provements, unless otherwise provided for, shall be levied, assessed, 
collected and paid in the same manner as is provided by the last 
two acts. 

The material parts of the two acts referred to, May 23, 
1853, {Webb’s Digest, page 155,) and the act of May 24, 
1853, (Webb’s Digest, page 232,) are as follows: 

The first of the acts provided for proposals for setting 
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curbs, petition for the improvement and plan of the prop- 
erty, time with which the improvement is to be made, and 
for the appointment of two assistant Commissioners. 

The assistant Commissioners are provided for under the 
5th section, which with the 6th section contains the only 
provisions Important to be considered in this connection, 
for they relate to the assessment. The substantial require- 
ment of these sections is that when the work is done, the 
Commissioner of Improvements shall deposit a statement with the 
Register showing the cost of the work, a list of the persons from 
whom the tax is due and the amount due from each person, and 
the Register shall place such list of persons with the 
amount of tax in the hands of the collector who shall give 
notice in writing to each person, and of the amount of tax 
claimed from each. 

The act of May 24, 1853, provided for the appointment 
of Commissioner of Improvements, who, with the consent 
of the Mayor, were to contract for improvements, and the 
assistant commissioners were to expend the appropriation, 
superintend the paving, but no contract should be made 
without the certificate of the Mayor. 

None of the provisions of that act are important in con- 
nection with this case. 

The next act, that of June 10, 1867, (Webb’s Digest, p. 
467,) is however, material, for after providing for the ap- 
pointment of a superintendent and inspector of improve- 
ments, who is to prepare plats and fix grades, and to super- 
intend paving of fuotways, the 5th and 6th sections of that 


act declare: 


5. * All sewers, carriageways and footways constructed 
under the provisions of this act shall be under the exclusive 
control of the said superintendent and inspector, herein 
provided for, with two assistant commissioners to be ap- 
pointed by the mayor, who shall be from among the per- 
sous residing on the line of the proposed improvement, or 
as near thereto as possible, and the mayor shall not pay any 
bills for work under contract until the same shall have been 
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approved and the bills therefor signed by the superintend- 
ent and inspector, commissioner of the ward, and at least 
one of the assistant commissioners.” 

6. ** The said superintendent and inspector shall also be 
charged with the duty of making all assessments on lots or 
parts of lots bordering on any street, alley or avenue which 
shall have been paved.” 


The last act on the subject, that of October 28, 1867, is 
as follows: 


‘¢ Be it enacted,” * * * “That from and 
after the passage of this act; all taxes assessed on private 
property for the construction of sewers, the paving of car- 
riageways in avenues or streets and for the laying of foot- 
pavements and gutters, curbing and paving alleys, shall be 
collected as follows: One-fourth of such assessment within 
thirty days after the service of the notice by the collector 
of taxes, and the remaining three-fourths in three equal 
annual payments for which deferred payments it shall be 
the duty of the mayor to issue certificates of indebtedness, 
bearing interest at the rate of ten per centum per annum.” 


The second section repeals all inconsistent acts. 

On the Ist of April, 1870, Henry Birch contracted to 
make this improvement, and it is claimed that the work 
was done and approved on or before November 17, 1870, 
for which improvement an assessment was in fact made (a 
copy of which follows page 6 of the Record), which assess- 
ment was duly entered in the record book and was signed 
by the then mayor, superintendent, commissioner and the 
assistant commissioner, who certified to and approved the 
same, and a cancelling line was drawn through the page 
beginning at the last entry then thereon, to wit, an assess- 
ment made against ——— Sterlin on lots 5 and 6, square 
151, and extending to the bottom of the page to show where 
the assessmeut stopped. 

But lots 1 to 12, inclusive, were not upon that assessment 
and were not assessed, neither did the sheet or assessment 


5 


referred to contain either the names of the person or per- 
sons owning these lots, nor the lots themselves, nor the 
amount of tax claimed upon the lots or of the owners. 

On the 13th day of January, 1871, there was issued to 
Henry Birch fifty-two certificates of paving stock for the 
four instalments, being for the entire amount on the assess- 
ment roll, which were signed by the proper officers of the 
Corporation of Washington, but did not refer to either of 
the lotsa from 1 to 12, inclusive. 


By the Act of February 21, 1871, a new form of govern- 
ment was instituted, and the Board of Public Works suc- 
ceeded to the powers and duties, in respect to special taxes, 
of the Corporation of Washington, and on the Ist of June, 
1871, Emery, the Mayor, Forsyth, Superintendent and In- 
spector, and the Commissioner and Assistant Commissioners 
of Improvements, who had before signed the assessment roll, 
ceased to hold office or to have any official power in respect 
to assessing taxes. 


By section 87, Act of February 21, 1871, the method of 
assessing and collecting the cost of special improvements 
was changed. The Board of Public Works, which was 
given entire charge of the subject, was required to assess 
upon the property adjoining and to be specially benefited 
by the improvement, “fa reasonable portion of the cost of 
improvement not exceeding one-third,” while under the old 
statute the entire cost was to be assessed on the property. 

But in November, 1871, after Hallett Kilbourn had be- 
come the owner of the property, and after the Corporation 
of Washington had passed out of existence, and its mayor 
and superintendent and inspector had gone out of office, 
and the assessment had been made and the work paid for 
by the certificates, as mentioned above, the canceling line 
that marked the end of the list of owners, and of the lots as- 
sessed and of the assessment, was partially erased, and in 
the space thus made a description of lots from 1 to 12, in- 
clusive, was entered under the name of Thomas Young, 
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former owner, and the sum of $2,050 inserted against said 
lots, and as explanatory of such insertion the following was 
written on said sheet: 


“This work was done at this date, but by the request of 
the owner not entered until November, 1871. 

‘* WiLLIAM Forsyta, 
“Surveyor.” 

W hich interlineations constituted the only assessment ever 
made upon said lots. (Record, page 20.) 

The Thomas Young mentioned in the Forsyth memoran- 
dum remained the owner of these lots until he conveyed 
them to Kilbourn on October 2, 1871, at which time there 
was no entry of any assessment, and Kilbourn purchased 
without notice. 

On the 9th of March, 1872, four certificates were issued 
to Henry Birch, (Record, page 7,) as and for the cost and 
tax for making the improvement in question in front of lots 
1 to 12, inclusive, which certificates gave the 17th of No- 
vember, 1871, as the date from which interest was to be 
computed, and the only authority for the issuance of these 
certificates was the interlineation made in the assessment 
sheet, as before stated. 

The Board of Public Works was abolished June 20, 1874, 
but during its lifetime, to wit: From June 1, 1871, to June 
20, 1874, it caused no assessment to be made, and the Com- 
missioners of the District of Columbia, who succeeded on 
the 20th of June, 1874, to the rights and duties of the Board 
of Public Works, made no assessment on said lots for such 
improvement; but on July 29th, 1875, Birch having as- 
signed said four last named certificates to the defendant, 
Lyon, the District of Columbia and John F. Cook, collector, 
having advertised said lots for sale as delinquent, James M. 
Latta, who was then the owner of said lots, filed bis bill in 
equity cause, No. 4,450, against the District of Columbia and 
Cook, collector, to enjoin the sale thereof, and a restraining 
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order was granted on that day, which still continues in force. 
(Record, page 21.) 

On the 5th of October, 1881, the District of Columbia and 
John F. Cook, at the request of tne defendant Lyon, under- 
took to sell these lots, and Lyon bid in the said lots and re- 
ceived twelve certificates of sale and paid for the same with 
his said four certificates. (Record, page 8.) 

These certificates also bear interest as from November 17, 
1871. 

The bill prays that the pretended assessment may be de- 
creed to be without authority of law, and that the tax cer- 
tificates be decreed to constitute no lien upon the said lots. 
and alleges that the said sale was null and void and the 
certificates of sale were issued without authority of law, and 
prays that the defendant, Lyon, be enjoined from setting up 
any title to the property by virtue of the premises. 

The defendant, Lyon, claims title under said sale, prays 
payment of the alleged lien from Alley, or that the District 
of Columbia may be held liable for the amount thereof. (See 
answer page 9, and cross-bill page 14, Record.) 

Which cause having afterwards come on for hearing and 
having been duly heard, a decree was entered therein in 
General Term on February 18, 1885, which adjudged that 
the alleged special assessment on said lots from lots 1 to 12, 
did not create any lien on the said premises as far as the 
complainant was concerned, that the said lien certificates 
and the twelve certificates of sale and the sale were illegal 
and void, and gave no right or estate in law or in equity in 
or to suid lots, and the defendant, Lyon, was enjoined and 
restrained from setting up, using or, employing said assess- 
ment, lien certificates or certificates of sale, or from claiming 
any right thereunder to any of said twelve lots, and that 
the title of the complainant and his grantees is free and re- 
lieved from the said cloud, that the defendant’s cross-bil! be 
dismissed, from which decree Lyon appealed. (Record, 
pages 26 and 27.) 


x 
BRIEF. 


The bill in this case is a bill to quiet title to land; it al- 
leges the possession and title of the complainant, and asserts 
that Lyon, appellant, claims title to the lots in question by 
virtue of lien certificates and a sale and purchase thereunder, 
which claim throws a cloud upon the title of the complain- 
ant and his numerous grantees, to whom he has been com- 
pelled to give bonds of indemnity against said tax sale, and 
the bill brings the case under acknowledged heads of equity 
jurisdiction. 

Alley and his grantees are in adverse possession, they 
have a title in fee simple, the parties are numerous, the tax 
sale operates as a cloud upon his and their title, he has no 
adequate remedy at law, but the whole question can be 
settled by one issue in equity and this is therefore the proper 
remedy. 

The appellee’s case rests primarily on the doctrine that 
the removal of a cloud upon the title to real property is a 
well recognized and established ground for equitable relief, 
even where the cloud is caused by an illegal tax. 

Holland vs. Challon, 110 U.S., p. 15. 

Union Pacific R’y Co. vs. Cheyenne, 113 U. 8., page 
516. 

Chapman vs. Brewer, 114 U. 8., page 158. 


In the first of these cases the Court say: “ The jurisdiction 
to relieve the holders of real property from vexatious claims 
to it, casting a cloud upon their title and thus disturbing 
them in its peaceable use and enjoyment, is inberent in a 
court of equity.” Again, * No adequate relief to the owners 
of real property against the adverse claims of parties not in 
possession can be given by a court of law. If the holders 
of such claims do not seek to enforce them the party in pos- 
session, or entitled to possession—the actual owner of the 
fee—is helpless in the matter unless he can resort to a court 
of equity.” 
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In the Union Pacific Railway case, cited above, the Court 
say, at page 525: 


‘Even the cloud cast upon his title by a tax under which 
such a sale could be made would be a grievance which would 
entitle him to go into a court of equity for relief.” 


In Chapman’s case, 114 U.S., the Court say, at page 171: 

“The claim of the defendants under the levies is one 
which ought not to be enforced. [t has no validity as against 
the rights of the plaintiff. It throws a cloud on his title. 
He is in possession and cannot sue at law, and the papers 
supporting the defendant’s claim are not void on their face ;” 
and quotes with approval what was said by the Court in 
O’Hare vs. Downing, “A court of chancery will restrain by 
injunction a threatened levy of execution upon real estate 
which is not legally subject to such levy, and thus prevent 
a cloud upon the title without compelling the owner of the 
land to wait until the levy has been completed and then ad- 
mit himself to be disseized, in order to maintain a writ of. 
entry; much more would it prevent a sale after a levy.” 

These lien certificates, the sale thereunder and the tax 
deed given in pursuance thereof, were not simply a cloud, 
but the statute declares that the certificates shall remain and 
be a lien on the property until paid, 

“Until paid, the assessment and certificate shall remain 
and be a licty on the property on or against which they shall 
have been issued ;” and further, that if not paid within one 
year the property shall, on the application of the holder of 
the certificate, be sold; and “‘ upon such sale there should be 
executed and delivered a tax deed to the purchaser, which 
deed should convey a complete title to the property in ques- 
tion.” 7 

Sec. 3, Act August 10, 1871, First Legislative Assembly, 
page 31; also Third Legislative Assembly, page 39. 

This last statute, section 3, Act of March 29, 1873, extends 
the time of payment but has the same provision as to sales. 

The doctrine, which bas sometimes been applied, that the 
collection of faxes will not be restrained, does not apply to 
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special assessments made by municipal authority, and it was 
so decided by the Supreme Court of the District of Colum- 
bia in R. R. and B. Co. vs. District of Columbia, 1 Mackey, 
217. : 

* We are of opinion,” that Court say, “that the general 
language used in the classes of cases referred to applies to 
taxes levied by the Sovereign alone,” and cites and quotes 
with approval : 

High on Injunctions, 369. 
Webster vs. Connors, 51 Md., 395. 
State Railway cases, 92 U. 8., 613. 


The language of this Court in State Railway Cases, 92 
U. S., though the question was not decided, is very per- 
suasive on that subject. 

Of the steps necessary to create a legal charge on the 
premises in question, the only one taken in this case and as 
to these lots was the passage on the 2d of November, 1869, 
by the Corporation of Washington, of an ordinance author- 
izing the mayor “ to cause the curbstones to be set and the 
footways and gutters paved on the north side of P street 
north, between Sixteenth street west, and Rock Creek.” 

All the other steps, viz., the listing of the owners of these 
lots, with a statement of the amount due from each, the uo- 
tice in writing to each person of the amount of tax claimed 
from each, the assessment on the lots, and the issuing of 
certificates of indebteduess in four equal instalmeuts for the 
amount of said tax, were omitted. So that if the lien cer- 
tificates, the certificates of sale, and the sale itself, can stand 
and be held valid, it is because of the passage of the ordi- 
nance indicating where the improvement was to be made, 
(north side of P street, between Sixteenth street and Rock 
Creek, six blocks in all,) and directing the manner in 
which the tax should be assessed and collected. 

We maintain that the passage of that ordinance was only 
the voting of the tax, “a levy upon the peopie ’’—the legis- 
lative act which determined * that a tax should be laid,” 
and that it accomplished nothing more, but that there was no 
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assessment or apportionment of that tax upon the twelve 
lots in question. 

In Cooley on taxation, page 286, it is said, “* There must 
be a voting of the tax by the proper authority; there must 
be an assessment and an apportionment,” and at page 324 
it is further said: “The power to tax being legislative, 
there must be distinct authority of law for every levy upon 
the people under that power.” * * * “The term 
levy is used in this chapter as meaning the legislative act, 
whether State or local, which determines that a tax shall be 
laid.” 

At page 351 the author adds: * An assessment consists 
of two processes, of listing the persons, property, etc., to be 
taxed, und of estimating tlhe sams which are to be the guide | 
in an apportionment of the tax between them.” 

In this case the levy, the voting of the tax, was done, but 
nothing more. As to this property. there was no assess- 
ment, nor any other lawful step taken. 


‘Each step, from the assessment of the land to the deliv- 
ery of the deed, must be taken; and, in a controversy as to 
the title, must be established by proof.” . . ° 
“The general doctrine is beyond question that the deed, 
until the prerequisites of the tax laws are established, is a 
nullity.” 


Burroughs on Taxation, 332, and cases. 
Blackwell on Tax Titles, pp. 33, 34, 35, and cases, 
Williams ef a/. vs. Peyton, 4 Wh., 77. 
Parker vs. Overman, 18 H., 137. 

Ameburst vs. Somers, 2 Tenn., 372. 
Coleman vs. Anderson, 10 Mass., 17. 

Agry vs. Young, 11 Mass., 220. 

Stetson vs. Kempton, 13 Mass., 282. 

Libby vs. Burnham, 15 Mass., 144. 

Williams vs. Brace, 5 Coun., 190. 

Fame’s Man’f. Co. vs. Lathrop, 7 Conn., 550. 
Marsh vs. Chesnut, 14 [I]., 223. 

Rivers vs. Thompson, 43 Ala., 633. 
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These cases are selected from the multitude which em- 
brace almost every variety of conceivable defects. 

In Thatcher vs. Powell, 6 Wh., 119, the Court say the ex- 
ecution by a public officer of a power to sell lands for the 
non-payment of taxes must be in strict pursuance of the 
law under which it is made, or no title is conveyed. 

In Mason ¢s. Fearson, 9 How., 248, which was a case where 
at the sale more than enough lots were bid off to satisfy the 
tax. 

At page 260 the Court say: 


“Tt is well settled that where a tax title is to be made out 
was,” - °* * “it must be done in all material 
particulars fully, clearly.” * * * ‘In the language 
of some of the cases, it must be done ‘strictly,’ ‘ exactly,’ 
‘with great strictness.’ ”’ 


Where a statute requires a series of acts to be performed 
before the owners of property are properly chargeable with 
the tax, such acts are conditions precedent to the exercise of 
the power to levy the tax, and all the requirements of the 
statute must be complied with or the tax cannot be col- 
lected. 

Hewes vs. Reis, 40 Cal., 255. 
Hillard’s Law of Taxation, page 307, sec. 34. 


The assessment or listing for taxation is not only abso- 
lutely necessary, but it must be in strict compliance with the 
law in order to give the proceeding validity. 


‘‘The first important step is to show that the land was 
listed for taxation. On this depends the validity of the sub- 
sequent proceedings.” 

Games vs. Stiles, 14 Pet., 326. 
Burroughs on Taxation, 203. 


The provisions of a municipal charter, in reference to the 
mode of assessing and collecting taxes, must be substantially 
pursued or the tax will be invalid and cannot be legally col- 


lected. 
Powell vs. Madison, 21 Ind., 585. 
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* That portion of the tax complained of rests on no assess- 
ment made by any authority of law, and is therefore void.” 


Kimball vs. Merchauts’ 5. L. and T. Co., 89 Ill., 611. 


An assessment becomes an essential part of the process in 
the collection of taxes. 
Marsh vs. Supervisors, 42 Wis., 502. 


The particular defect in that case was that the statute re- 
quired an affidavit, showing certain things to have been done 
to be attached to theassessment. No affidavit was filed, but 
proof was offered aliunde to show that the required acts were 
in fact performed, and that the amount of tax assessed was 
the correct amount actually due. The Court said: 


‘An illegal tax is none the less illegal because it may hap- 
pen to be the same or even less than a legal tax might have 
been, whereas in this case the whole assessment was a fraud 
upon the law.” 


There can be no valid claim for a tax where there has been 
no assessment. 
Worthington vs. Whitman, 67 Iowa, 190. 


No provision of any statute for levying taxes, which are 
for the protection of the citizen, can be deemed merely di- 
rectory; but all such statutes are mandatory. Exact com. 
pliance with the statute is an essential to divest the owner 
of his property. The title depends upon no equity, consent 
or concession upon his part. He may demand fulfillment 
to the last particular of every substantial provision. 

And that was substantially said by the Supreme Court, 
District of Columbia, in King vs. The District, MacArthur 
and Mackey, p. 36. 


‘* While it is doubtless the duty of the citizen to pay all 
taxes legally assessed upon bim for the support of the gov- 
ernment, yet the validity of the proceedings, taking bis land 
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against his will, in discharge of his taxes, depends upon no 
consideration of equity, but upon a strict compliance on the 
part of municipal officers, with the regulations previously 
prescribed by statute, for the double purpose of securing the 
payment of the tax and of protecting the citizen against un- 
necessary sacrifice of his property.” 

Forster vs. Forster, 129 Mass., 559. 


The requisitions of the (tax) law are substantial and use- 
ful and cannot be dispensed with. 
Hughey vs. Howell, 2d Ohio, 233. 


In deciding on tax titles great strictness has always been 
observed. * * * A collector who sells land for taxes 
must act in conformity with the law from which he derives 
his power and the purchaser is bound to inquire whether 
he has done so or not. He buys at his peril, and cannot 
sustain his title without showing the authority of the col- 
lector and the regularity of the proceedings. 

Holt’s heirs vs. Hemphill’s lessees, 3 Ohio, 233. 
Stead’s Ex’rs vs. Carnes, 4 Cran., 412. 


When the statute under which the sale is made directs a 
thing to be done or prescribes the form, time and manner 
of doing any thing, such thing must be done in the form, 
time and manner prescribed or the title is invalid, and in 
this respect the statute must be strictly, if not literally com- 
plied witb. 

Chandler vs. Spear, 22 Vt., 388, citing— 
Spear vs. Ditty, 9 Vt., 282. 

Bellaws vs. Elliot, 12 Vt., 569. 

Sumner vs. Sherman, 13 Vt., 909. 
Carpenter vs. Sawyer, 17 Vt., 122. 


In Kneeland vs. City of Milwaukee, 18 Wis., 411, an act 
authorized the laying of a sewer and required that a plan 
thereof should be first made and filed, which was not done. 
But the sewer was constructed and an assessment made. 
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The court held that the making of the plan was a condi- 
tion precedent, citing: 
Merrick vs. LaCrosse, 17 Wis., 442, and says— 


‘It isa general rule when measures are authorized by 
statute in derogation of the common law which may result 
in divesting the title of one person to land and transferring 
it to another, that every requisite having the semblance of 
benefit to the owner must be strictly complied with.” And 
cites— 

Atkins vs. Kenna, 20 Wend., 241. 


The provisions of the statute as to the form of warrants 
and tax lists and the place where lists shall be deposited are in- 
tended for the benefit of the taxpayer. 

Sandwich vs. Fish, 2d Gray, 298. 


A listing and valuation of the land for taxation within 
the time and in the manner required by law is essential to 
the validity of a tax title. This is a prerequisite which can- 
not under any circumstances whatever be dispensed with. 

Blackwell on Tax Titles, chap. 5, page 106. 


All of the defects and omissions of acts essential to the 
validity of a tax title in this case are acts, the non-perform- 
ance of which could not be dispensed with, as they were of 
the most fundamental character and intended for the pro- 
tection of the citizen. 

In French vs. Edwards, 13 Wall., 506, at page 511, the 
Court say: 


* But when the requisitions prescribed are intended for 
the protection of the citizen and to prevent a sacrifice of his 
property, and by a disregard of which his rights might be, 
and generally would be, injuriously affected, they are not 
directory, but mandatory. ‘They must be followed or the 
acts will be invalid. The power of the officer in all such 
cases Is limited by the manuer and conditions prescribed for 
its exercise.” 
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At page 514 the Court say: 


“They (the cases) all proceed on the principle stated by 
the Supreme Court of Michigan, that what the law requires 
to be done for the protection of the taxpayer is mandatory, 
and cannot be regarded as directory merely.” 


Citing Clark vs. Crane, 5 Mich., 154. 


The ordinance, the legislative act by which the tax was 
laid and its assessment became possible, required * the said 
tax to be assessed and collected in conformity with the pro- 
visions of the act approved October 12th, 1865,” whieh act 
(October 12, 1865,) extends the provisions of the acts of 
May 23 and May 24, 1853, to special improvements there- 
after made; and provides, that local improvements, unless 
otherwise provided for, shall be levied, assessed, collected and paid 
in the same manner as is provided by the last two acts, 

And the 5th and 6th sections (Act of May 23, 1853.) re- 
quired, as we have before seen, that the commissioner of im- 
provements shall deposit a statement with the register showing the 
cost of the work, a list of the persons from whom the tax was due, 
and the amount due from each person; and the register shall 
place such list of persons with the amount of tax in the hands of 
the collector, who shall give notice in writing to each person of the 
amount of tax claimed from each. 

This provision of the statute is specific, precise and man- 
datory. Every one of these requirements, in the language 
of the Supreme Court, “are intended for the protection of 
the citizens,” and the omission of any one of them would 
render the tax sale void, for the list deposited with the reg- 
ister did not contain these lots from 1 to 12, inclusive. So 
as to them there was no statement of the cost, no list of the 
persons from whom the tax was due, no amount stated to 
be due from any person, and no such list as to them was 
placed in the hands of the collector. 

The record (copy of assessment roll, following page 6,) 
shows that an attempt was made to comply with these pro- 
visions of the law. The statement was deposited which did 
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show the cost, a list of the persons from whom the tax was 
due, the amount due from each, and the same was placed in 
the hands of the collector, who did give notice in writing to 
each person whose name was found on the list, of the 
amount of tax cluimed from each. That paper was dated 
November 16, 1870, and was signed by M. G. Emery, 
mayor, Wm. Forsyth, superintendent of streets, Hiram 
Brown, commissioner, D. M. Davis and Robert Armor, as- 
sistant commissioners, and on the 13th of January, 1871, 
fifty-two lien certificates were issued for the entire cost, tax 
and charge of said improvement, but neither of the twelve 
lots in question, nor any part of either, was on said assess- 
ment roll or sheet, nor was the name of the then owner 
thereon, nor the name of the complainant, or any person 
from whom he derived his title, nor the name of Thomas 
Young, who remained the owner of the property until Oc- 
tober 2, 1871, eleven months after the assessment was made 
and nine mouths after the lien certificates were issued as a 
payment for the work. 

If the case stopped here, of course it would be conceded 
that the whole proceedings as to these lots was null and 
vuid ab initio; but it is said that after the lists bad been 
made out by the proper otlicers, which did not contain this 
property, and after the lists as made out had been signed, 
completed and filed, and certificates issued to the contractor 
in payment of all the tax mentioned therein, and after the 
property had been sold by Young, the then owner, to Kil- 
bourn, Alley’s grantor, who was an innocent purchaser 
Without notice and who had searched the record and found 
no tax assessment recorded therein, William Forsyth, sur- 
veyor, an authorized person, might, after the dissolution of 
the old government and the incoming of the new, and after 
the mayor, superintendent and inspector and commissioner 
and assistant commissioners bad all gone out of office and 
their offices been abolished, and without their consent or 
knowledge lawfully proceed to alter and amend said list, 
and add thereto other property not before included and the 
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names of persons not before found on such completed list. 
Not only so, but he could make these additions and altera- 
tions not only at any time after he had gone out of office, . 
but at any time during his natural life, and it may be added, 
might add not only these but any other lots and sqnares of 
any other persons. This proposition seems so extreme and 
unreasonable as to be beyond the range of argument, but 
neither the particular certificates that were issued nor the 
sale or tax deed thereunder that was made can be sustained 
unless the power of Forsyth to make such alterations is con- 
ceded. : 

It will be remembered that these alterations of the list 
were made nearly a year after the list was completed; af- 
ter the mayor, commissioner, assistant commissioners aud 
superintendent and inspector, who were required to sign 
the list and had in fact signed it, had gone out of office, 
and after the form of government under which the assess- 
ment was to be made had been abolished, and after other 
officers had been empowered by law under new methods to 
uake such assessments; and it will be remembered too 
that these additions and such alierations were subsequently 
made, not by said mayor, commissioner and assistant com- 
missioners apd said superintendent and inspector, under 
oath or with the consent of said four officers, but only by 
Wm. Forsyth, without any consent of the other officers, 
and after he had ceased tu be such superintendent and in- 
spector. 

Section 6, Act of Juae 10, 1867, required that the assess- 
ment should be made by the superintendent and inspector, 

If there had been a change in the incumbent of that 
office, Forsyth being removed and a new one appointed 
after such making of the assessment and filing thereof, but 
before the unauthorized and illegal alteraticu, which of the 
two could make such alteration ? Certainly not both, and 
surely we shouid suppose it would be the incumbent of the 
office, because the power and duty attached to the office aud 
not to the person. 
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“The assessor acts under a special and limited authority, 
conferred by law and not by the owner of the estate. He 
is the mere instrument to pass the title. The proceeding is 
construed strictly and the power must be strictly pursued 
in every particular. Every prerequisite to the power to sell 
the estate must precede its exercise.” 

Davis vs. Farnes, 26 Texas, 296. 
Yunda vs. Wheeler, 9 Texas, 408. 
Robson vs. Osborn, 13 Texas, 298. 
Waftord rs. McKinney, 23 Texas, 36. 


To justify the act of Forsyth complained of, we are com- 
pelled to assume that he could bave made this entry at any 
time, that be could have kept, at the request of the owner 
or other party, or by agreement, the assessment off the rec- 
ord for an unlimited period, and implies the power to alter, 
in a vital particular, a completed instrument and record 
duly signed, propositions that are against the whole current 
of authority. 

In, Hartwell vs. Littleton, 13 Pick., 229, the Court say: 
“Of course an amendment could not be made by one who 
was no longer in office, as under such circumstances it 
would not be an official act.” | 

Mr. Cooley says: “ Corrections cannot be made by intend- 
ment unless the necessary facts appear either in the record 
as actually made or in official documents on file, from which 
the record should have been drawn up. Courts cannot im- 
ply facts, which are not recited anywhere in the official 
proceeding.” | 

Cooley on Taxation, 314. 


No amendment can make valid a tax sale that was void 
for want of proper description of the land in the assessment 
and subsequent proceedings. 

Cooley on Taxation, p. 323. 


A tax levied without any list and valuation is void. 
Same bovk, 259, and cases cited there. 
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After an assessment has been made and entered in the 
tax book, the same cannot be increased without notice to 
the taxpayer. : 

People vs. Ward, 105 IIl., 620. 
O’Connor vs. Mullen, 11 Ill., 57-116. 


It is not allowable in any ease for a ministerial officer, 
either with or without the permission of a superior court, 
so tu amend his record as to render a sale valid which was 
invalid before. 

Langdon rs. Poor, 20 Vt., 15. 
Judevine vs. Jackson, 18 Vt., 470. 
Atkins vs. Hinman, 2 Gilman, 461. 


‘‘The construction of the statute,” says this Court, * will 
be recognized to be in harmony with the policy of the law 
which experience has established to protect the ownership 
of property from divestiture by statutory sales, when there 
has not been a substantial compliance with the law, by which 
a public officer is empowered to sell it.” 

“Any assumption of the officer appointed to make the 
sale or disregard of them the law discountenances. He may 
not do anything of himself, and must do all as he is directed 
by the law under which he acts.’ 

Early vs. Dove, 16 H.,-610. 
Rankendorf vs. Taylor’s Lessee, 4 Pet., 349. 
Stead’s Ex’r vs. Course, 4 Cr., 403. 
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‘Tt is impossible to sustain a power in the officer who sells 
land for the non-pament of taxes, or of any officer connected 
with the proceedings, to amend the record of their acts after 
they have been made.” 

Blackwell on Tax Titles, 359-362, and cases. 
Blight vs. Barks, 6 Monroe, 206. 
Blight vs. Atwell, 7 Monroe, 268. 


Another consideration of some importance is this: The 
Act of February 21, 1871, which was in force at the time 
Forsyth undertook to alter the original tax list, authorized 


21 


the Board of Public Works to make assessments,and limited 
the amount to be charged to one-third of the cost of the im- 
provement, aud any assessment made after the repeal of the 
old statute must be made under the statute in force, as the 
Supreme Court, District of Columbia, decided in the case of 
Board of Public Works vs.. Mayor of Washington e¢ al. 
(This case is not reported.) 
It is a well settled principle that when a statute is repealed 

it must be considered as to all transactions in fiert closed. 

Dwarris, 676. 

Smith’s Commentaries, 89. 

Blackwell on Tax Titles, 433. 

McQuilken vs. Doe., 8 Blackford, 581. 

Shoat vs. Walker, 6 Kansas, 65. 


It is claimed, however, that this case is outside ofthat 
rule, because the work was alleged to have been done before 
the repeal of the statute; but that is nota fact that appeared 
in the record. Forsyth, an unofficial person without author- 
ity of law, makes a memorandum to that effect; but when 
the certificates were issued to Birch for this work they, as 
we see by an inspection of a copy thereof in the record, (page 
7, Record,) provided that the interest should commence to 
run from November 17, 1871, which must be taken to be 
the date of the assessment. 

This extraordinary and illegal method opened the door of 
necessity to unlimited frauds, for when Alley’s grantor 
bought there was uo record, note or memecrandum of this 
tax in the tax office or the records thereof from which he 
could learn of the incumbrance, and it was a fraud upon bis 
rights to allow an asseasment to be subsequently made and 
put upon the record, and that to be done by the District 
through its officers in confederation with Young, the then 
owner of the property, who by the device relieved himself 
from the tax and undertook to transfer it to his grantee 
without notice: 

The position of Birch, by whom the work was done and 
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to whom the certificates were finally issued, was this. He, 
by taking Young tor the price and withholding the property 
from assessment, Was estopped from calling upon the subse- 
quent purchaser without notice, and whatever fraud he was 
chargeable with, Lyon is also charged with notice of, for at 
the time he purchased the certificates the record disclosed 
the fact that the property had thus been illegally withheld 
from assessment. 

If there had been an accidental omission of property from 
the tax list without the fault of Birch, whereby he might 
lose some part of the contract price for making the improve- 
ment, the remedy would have been convenient and adequate ; 
for if the tax was a legal charge, an application might have 
been made for an assessment, such as is provided for by the 
13th section of the act of March 8d, 1883: “If the Assessor 
of the District shall learn that any property liable to taxa- 
tion has been omitted from the assessment for any previous 
year or years, or has been so assessed that the assessment 
was void, it shall be his duty to reassess,’” on the assump- 
tion that the property was originally chargeable for the im- 
provement, and while the amount could not be collected by 
a forced sale, it could be by a proper proceeding in the 
courts; but in no event could this extraordinary method be 
resorted to. 

The tax sale in this case was further void because in vio- 
lation of injunction. 

It will be remembered that on June 29, 1875, Latta filed 
his bill in Equity in cause No. 4450 and obtained a re- 
straining order on the District of Columbia and its officers, 
enjoining them from the sale of these lots for the payment 
of the certificates held by Lyon; and that that order is still 
in force. 

The District of Columbia and its officials however sold 
these lots on October 5, 1881, in violation of this order. 


“An act done by a party, in violation of an injunction 
issued against him, will be deemed ineffectual, as to the 
purpose intended by him; therefore if he tuke possession 
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of the premises under a writ of possession which he has 
been enjoined from procuring, his possession is unlawful 
and the party injared will be relieved as well by a writ of 
forcible entry and detainer at law, as in chancery. So 
where after an injunction against proceedings under an 
execution, the officer sells property levied upon before the 
injunction, he becomes a trespasser ab /nitio.” 
Hilliard on Injunctions, p. 146, See. 21, b. 


After the issuance of the restraining order the District of 
Columbia not only could not make a lawful sale but they 
could convey no title to another, for one who buys ata 
judicial sale or a publie tax sale, buys with notice of all de- 
fects and disabilities and the regularity of the proceedings, 
resulting in the restraining order cannot be inquired into 
collaterally. It is enough that the court had jurisdiction 
as it confessedly had in this case. 

The injunction must be respected and obeyed, and all 
proceedings had, before its dissolution, are in violation of it. 

This case is reported in 3d Mackey, 457. The opinion, 
after referring to the act which requires that the tax shall 
be assessed and collected in conformity with the provisions 


of the enumerated acts, says: 


“Until this is done it is very clear that the lien created 
by the act is inchoate, and that it does not become complete 
and absolute until the assessment or statement is made by 
the proper officer. 

‘*Tlow ean that affect this ease? The assessment for the 
work had been made; it had been made by the proper offi- 
cer and there is no fault found with it. That assessment 
does not exhibit the lots in question as being subject to any 
lien or any assesstnent, and it is stated in the bill that Kal- 
bourn purchased without any coustructive or actual notice of 
the lien of the assessment. 

“It is to be remembered that the assessment of those lots 
was not omitted by mistake, or though ignorance or from 
negligence, but their omission appears to have been inten- 
tional and at the request of the party then owning the lots. 

* Now, can it be possible that the municipal authorities 
can withhold purposely au assessment at the request of any- 
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body, to the injury of a bona fide purchaser? We think not. 
We are of opinion that Kilbourn, having exercised all the 
diligence which is required of a bona fide purchaser, takes 
his title free and clear of this tax. 

“The law requires that a record shall be made of the as- 
sessment, and it designates the place where this record is to 
be found. There is no other place to which parties can re- 
sort for information. Having exhausted all the information 
which the law puts them in possession of, we think they 
have met the obligation required of an honest purchaser.” 
(See pages 484, 485.) 


It was insisted below that the complainant should be re- 
quired to pay the amount of tax and interest before the bur- 
then or cloud would be removed from his title. 

The Court below stated the doctrine on that subject as 
follows: 


‘*A position was taken that the party should be required 
to pay the tax due before he can ask this Court to remove 
the cloud upon his title. That is a very well established 
doctrine, both in this Court and the Supreme Court of the 
United States, in a proper case, and if Mr. Young, the owner 
of the property, were here seeking to get rid of this tax and 
this cloud on account of the fact that the assessment was not 
made properly, we should require him to come into Court 
with the amount of the tax before granting him any relief. 

‘ But Kilbourn does not stand in that position at all. He 
is a bona fide purchaser, and it is on account of this assess- 
ment having been intentionally withheld from the assessment 
roll that be made the purchase and paid the value of the 
land. 

‘If this be the case, and I do not see that there is any 
escape from it, he has paid this tax once in the purchase of 
the land, and it would be inequitable to call upon him to 
pay itagain. We do not think, therefore, that this is a case 
in which that doctrine could be applied.” 


The general doctrine as to the necessity of a tender in 
cases similar to this is stated as strongly as anywhere else 
in State Railroad Tax Cases, 92 U.S.,575. At page 617 it 
is said ; 
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‘* Before complainants seek the aid of the Court for relief 

from excessive tax, they should pay what is due. Before 
they ask equitable relief, they should do that justice which 
is necessary to enable the Court to hearthem.” *  * 
“Tt is not sufficient to say in the bill that they are ready a 
willing to pay whatever may be found due. They must first 
pay What is conceded to be due, or what can be seen to be 
due on the face of the bill.” 


In National Bank vs. Kimball, 103 U. S., 752, the whole 
subject is again reviewed and the Court say: “As a general 
rule the owner of taxable property who seeks to enjoin the 
collection of a tax thereon, which he alleges to be in excess 
of what is lawful, must first pay or tender so much as is 
justly due.” 

That was a case where the allegation was that the prop- 
erty was assessed too bigh. 

Cooley on Taxation, at page 762, states the proposition 
thus: 

‘The courts also have sometimes imposed conditions to 
equitable remedies where they have deemed public interests 
demanded it; thus when an injunction has been applied for 
to restrain the the collection of a tax partly legal and partly 
not, the Court has made the payment of the legal a condi- 
tion precedent,” and he cites the following language from 
Clement vs. Everest, 29 Mich., 19: 


“Tf the bill shows precisely the amount of the excess of 
the taxes which are claimed to be illegal, and only asks to 
have the collection of the illegal taxes restrained, the bill 
will not be dismissed for want of a formal offer to pay the 
legal taxes.” 


So much of the tax as is conceded ought to be paid, must 


be tendered or the injunction will be refused. 
Huntington vs. Palmer, 7 Sawyer, 3595. 
Morrison et al. vs. Hershire, 32 Iowa, 271. 
Grummell vs. City of Des Moines, 57 Iowa, 144. 
Miller vs. Corbin, 46 Iowa, 150. 
Everett vs. Beebe, 37 Iowa, 452. 
Connors vs. Detroit, 41 Mich., 128. 
Phillips vs. Harding, 87 Lil., 442. 


26 


These are cases of the same general character as those 
cited above, but are not materially different in their prinei- 
ples from 92 U.8., 575. 

The theory of the present case is that nothing is due; 
there was no legal assessment, there was no equitable obli- 


" gation to pay anything. The complainant had bought the 


property, including the full value of the property as it then 

ras, paying a full price without any actual or constructive 
notice of «ny tax, no assessment or notice of the tax was in 
the tax office or upon the record where by law it was re- 
quired to be placed. 

There was no notice brought home to Kilbourn that any 
tax was due,and Mr. Justice James, dissenting, fell into 
the error of supposing the contrary, for he says, (487, 3d 
Mackey,) “ The purchaser had knowledge, through this or- 
dinance, that there was absolutely a charge on this prop- 
erty. It is true it nowhere appeared that the proportion of 
each lot had been assessed upon it, but it did appear that 
the lot was under a charge for whatever its proportion 
might be.” 

And later the same judge says, *‘ But all the world was 
advised that there was a charge on this property, and they 
had no information that that charge had been taken off.” 

This, we respectfully submit, cannot be so. All the in- 
formation which that ordinance gave was that all the land 
between Sixteenth street and Rock Creek, six orseven blocks, 
was to be improved, but gave no notice that the improvement 
had been made. The ordinance only gave notice of what 
it contained, to wit: that the mayor was “ authorized and 
requested” to have the improvement made, and it was 
therefore impossible to know what the tax on this property 
would be, because the expense in each particular case and 
as to every lot depended largely upon the grading and fill- 
ing which each required. 

Besides, an interest of ten per cent. per annum, more than 
one hundred per cent. in all, was added to and embraced in 
these lien certificates, 
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Again, if « tender was made, was it to be under the act 
in force in 1870, when the ower of the property was to 
pay the whole of the tax, or was le to make the tender un- 
der the law in force when Forsyth undertook to make the 
entry, under which last law the owner would bave to pay 
only one-third of the tax. 

Under the first act when the assessment was made, the 
owners of the property were to pay the entire expense of 
the improvement, and by Sec. 37, Act of February 21, 
1871, in force at the time Forsyth undertook to make the 
unauthorized entry, the Board of Publie Works was re- 
quired **to assess upon the property adjoining, and to be 
specially benefited by the improvement a reasonable por- 
tion of the cost of improvement, not exceeding one-third.” 

This consideration, we think, renders it plain and obvi- 
ous that this was not a case in which a tender could be re- 
quired as a condition upon which the relief prayed for 
could only be granted. | 

H. H. We tts, 
Solicitor and of Counsel for Appellee. 
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NELSON WILLIAMSON, COL’R; &¢., VS. STATE OF NEW JERSEY ET AL. 1 


l ) New Jersey Supreme Court. 


Tue Strate, Toe Mayor anp Common Councin or THE City oF 
New BRUNSWICK 
, Us. 


NELSON WILLIAMSON, Collector of the Township of North Brunswick. 
On certiorari. 


A Stateme nt of Facts Agreed upon by the ¢ ‘ounsel of the Resp clive arlies 
Ln th is (ause. 


2 New Jersey Supreme Court. 


Tue Strate, THe Mayor Aaxnp Common Councit OF THE CrTry oF 
NEW BRUNSWICK 
Ss. 


Netson WILLIAMsON, Collector of the Township of North Brunswick. 


On certiorart. 


1. By special act of the Legislature, approved February 28th, 
1860 (P. L. 1860, page 162), parts of the townships of North Bruns- 
wick and Monroe, in the county of Middlesex, were set off and 
established a separate township, to be called East Brunswick, and 
part of the township of North Brunswick was set off and established 
a separate township, to be called the township of New Brunswick, 
and the township committees of the said townships of North Bruns- 
wick, East Brunswick, and New Brunswick were authorized and 
required to divide the real and personal property of the township 
of North Brunswick between said townships. : 

2. The Poor Farm of the original township of North Branswick 
was situate within the limits of what remained of the township 
of North Brunswick after the setting off of the townships of East 
Brunswick and New Brunswick as aforesaid. 

3. By special act of the Legislature, approved March 15, 

3 1861 (P. L. 1861, page 507), the said township of New Bruns- 

wick and the city of New Brunswick were declared one corpo- 

rate body under the name of the corporation of the city of New 

Brunswick, and the said corporation was made subject to all the 
liabilities of the inhabitants of the township of New Brunswick. 

4. The said Poor Farm and the personal property thereon were 
never divided between said townships of North Brunswick and East 
Brunswick and the said corporation of the city of New Brunswick, 
but said townships agreed to sell and convey their interests in the 
same to said corporation. 

5. By special act of the Legislature, approved February 18th, 1862 
(P. L. 1862, page 52), the township committees of North Brunswick 
and East Brunswick were authorized to convey all the interests of 
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the said townships in said farm and the personal property thereon 
to the said corporation, and it was thereby further enacted that the 
said Poor Farm and personal property thereon should be at all times 
thereafter liable and subject to taxation by the said township of 
North Brunswick so long as it should be embraced in the limits of 
said township of North Brunswick. 

6. By virtue of the authority thereby given the township com- 
mittees of said townships sold and conveyed said farm and the 
personal property thereon to said corporation by deed of conveyance 
bearing date March 27th, 1862, and recorded in the office of the 
clerk of Middlesex county, in Book 87 of Deeds, page 541, a true 
copy of which deed is hereto annexed. 

7. The said corporation of the city of New Brunswick entered 
into possession of said farm and the personal property thereon 
under the contract expressed in said deed of conveyance, and are 
still in possession of the same, and the said farm is still located in 
the limits of the township of North Brunswick. 

8. The said farm and property have been duly assessed by the 
township of North Brunswick each year since said sale and convey- 
ance, and the taxes so assessed have been paid by the corporation of 

the city of New Brunswick to the township of North Bruns- 
f wick up to and including the year 1877, when further pay- 

ments were refused on the ground that said Poor Farm was 
used exclusively for charitable purposes, and therefore was not liable 
to taxation. 

9. This certiorari brings up the assessment for the year 1878 for 
the purpose of determining whether said farm and personal property 
thereon are liable and subject to taxation by said township of North 
Brunswick. 

HOWARD MacSHERRY, 
Attorney. for Plaintiff in Certiovart. 
JOHN S. VOORHEES, 


Attorney for Defendant in Certiorari. 


5 Deed. 


From James C. Edmonds, William Dunham, Abm. L. Van Liew, 
{Ilsworth Farmer, and James H. Webb, township committee of 
the township of North Brunswick, and John Griggs, John Culver, 
Charles P. Blew, and Joseph H. Bloodgood, township committee 
of the township of East Brunswick, to the corporation of the city 
of New Brunswick. 


This. indenture, made this 27th day of March, in the year of our 
Lord one thousand eight hundred and sixty-two, between James C. 
Edmonds, William. Dunham, Abraham L. Van Liew, Ellsworth 
Farmer, and James H. Webb, township committee of the township 
of North Brunswick, John Griggs, John Culver, Charles P. Blew, 


and Joseph H. Bloodgood, a majority of the township committee of 


the township of East Brunswick, in the county of Middlesex and 
State of New Jersey, of the first part, and the corporation of the city 


-— - 


** 


? -_ 
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of New Brunswick, in the State of New Jersey, of the second part, 
witnesseth : 
That the said party of the first part, for and in consideration 
6 of the sum of two thousand six hundred and eleven dollars 
and thirteen cents, lawful money of the United States of 
America, to them, the said party of the first part, in hand well and 
truly paid by the said party of the second part at and before the 
sealing and delivery of these presents, the receipt whereof is hereby 
acknowledged, and the said party of the first part, being fully satis- 
fied, contented, and paid, have granted, bargained, and sol land by 
these presents do grant, bargain, sell, convey, and confirm, to the said 
party of the second part and to their successors and assigns forever, 
all that certain farm and tract of land and premises known as the 
Poor Farm, situate, lying, and being inthe township of North Bruns- 
wick, in the county of Middlesex and State of New Jersey, butted 
and bounded as follows: evinning at the southeasterly corner ofa lot 
of land of Thomas Van Deursen on George’s road, thence running 
along said Van Deursen’s line north seventy-one degrees and twenty- 
five minutes west twenty-three chains to another corner of said Van 
Deursen’s land; thence along his land north eighteen degrees and 
twenty-five minutes east five chains and ten links to Mill lane; 
thence along Mill lane north seventy-one degrees and thirty minutes 
west ten chains and fifteen links; thence still along Mill lane north 
sixty-two degrees thirty minutes west two chains and sixty links to 
a corner of land formerly — David Freeman ; thence along the line 
of said land south forty-four degrees twenty-five minutes west thirty 
chains and twenty-five links; thence south sixty-two degrees and 
five minutes east thirty-one chains and fifty links to a corner of 
Belcher’s land; thenee north forty-four degrees and thirty minutes 
east ninety-six links to another corner of Belcher’s land; thence 
south along the line of Belcher’s land forty-three degrees and thirty 
minutes east thirty chains to George’s road ; thence along said road 
north twenty-six degrees fifteen minutes east three chains and eighty- 
five links; thence still along said road north three degrees thirty 
minutes east nine chains; thence still along said road north five 
degrees east seven chains and sixty-five links; thence still along 
said road north two degrees thirty minutes west six chains; 
7 thence still along said road north fifteen degrees thirty min- 
utes west seven chains thirty-five links; thence still along said 
road north sixteen degrees east two chains and eight links; thence 
still along said road “north thirty degrees forty- five minutes east 
six chains and eight links, to the place of beginning, containing one 
hundred and forty-one acres. 

The above-described farm and premises are conveyed by the par- 
ties of the first part aforesaid by virtue of the power and authority 
in them vested by the act of the Legislature of the State of New 
Jersey entitled “ An act to authorize the township committees of the 
townships of North Brunswick and East Brunswick, in the county 
of Middlesex, to convey to the corporation of the city ‘of New Bruns- 
wick the Poor Farm, in the township of North Brunswick, together 
with all the personal property on said farm,” passed 18th February, 
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A. D. 1862, a copy of which is hereto annexed and taken as part of 
this deed. 


STATE OF NEw JERSEY. 


An act to authorize the township committees of the township of 
North Brunswick and East Brunswick, in the county of Middlesex, 
to convey to the corporation of the city of New Brunswick the 
Poor Farm, in the township of North Brunswick together with all 
the personal property on said farm. 


Whereas, by an act of the Legislature passed February twenty- 
eighth, anno Domini one thousand eight hundred and sixty, the 
then township of North Brunswick was divided into the townships 
of North Brunswick, East Brunswick, and New Brunswick, and the 
town committees of said townships were authorized and required to 
divide the real and personal property of the township of North 
Brunswick between the new townships of North Brunswick, East 
Brunswick, and New Brunswick ; and whereas the Poor Farm, which 
is situate in the limits of the present township of North Brunswick 
and which belonged to the former township of North Brunswick and 
the personal property thereon has now been divided, but is owned and: 

held in common by the said townships of North Brunswick, 
8 Kast Brunswick, and the corporation of the city of New Bruns- 

wick, which corporation has, by an act of the Legislature 
passed March fifteenth, anno Domini one thousand eight hundred 
and sixty-one, succeeded to and become invested with and entitled 
to all the rights and property of the said township of New Bruns- 
wick ; and whereas such ownership and holding in common is found 
inconvenient and injurious; and whereas the said townships of 
North Brunswick and East Brunswick have agreed with the cor- 
poration of the city of New Brunswick to convey and sell to the 
said corporation of the city of New Brunswick all their and each of 
their right, title, interest, and estate in the said Poor Farm and per- 
sonal property thereon for the sum of two thousand six hundred 
and eleven dollars and thirteen cents, the value of the interest of 
those townships therein: Therefore 

1. Be it enacted by the senate and general assembly of the State 
of New Jersey, That the township committees of the townships of 
North Brunswick and East Brunswick, or a majority of each of the 
said town committees, be, and they are hereby, authorized and em- 
powered to convey all the right, title, interest, and estate of the said 
townships in the said Poor Farm and the personal property thereon 
to the said corporation of the city of New Brunswick for the sum 
aforesaid. 

2. And be it enacted, That the said Poor Farm and the personal 
property thereon shall be at all times hereafter liable and subject to 
taxation by the said township of North Brunswick so long as it is 
embraced in the limits of the said township of North Brunswick. 

3. And be it enacted, That any person sent from the corporation 
of the city of New Brunswick or township of East Brunswick to the 
said Poor Farm or any person born upon the said Poor Farm shall 
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not by reason of any residence or being born on said farm acquire a 

residence or settlement in the said township of North Brunswick. 

The place of settlement of any person sent as aforesaid to the said 

Poor Farm or born thereon shall be determined in all eases without 
reference to their residence or being born on said Poor Farm. 

9 4. And be it enacted, That this act shall take effect im- 
mediately. 


Together with all and singular the buildings, improvements, 
rights, liberties, privileges, hereditaments, and appurtenances to the 
same belonging or in anywise appertaining, and the reversion and 
reversions, remainder and remainders, rents, Issues, and profits 
thereof and every part and parcel thereof; and also all the estate, 
right, title, interest, use, possession, property, claim, and demand 
whatsoever, both in law and equity, of aforesaid townships of North 
Brunswick and East Brunswick to the said premises and to every 
part and parcel thereof; to have and to hold the same to the said 
party of the second part, their successors and assigns, to the use of 
the party of the second part, their successors and assigns. 

In witness whereof the said parties of the first part have hereunto 
set their hands and seals the day and year first above written. 

Signed, sealed, and delivered in the presence of— 

JAMES C. EDMONDS. 
WILLIAM DUNHAM. 
ABRAHAM L. VAN LIEW. 
KLLESWORTH FARMER, Jr. 
[L. s.] JAMES H. WEBB. 

JOHN GRIGGS. 

JOHN CULVER. 

CHARLES P. BLEW. 
JOSEPH H. BLOODGOOD. 


(Four, eighty, and part interlined ; also townships of North Bruns- 
wick and East Brunswick and twenty, the said party of the first 
part and heirs erased and successors interlined before execution ; 
also Leonard Appleby erased ; also a majority of interlined.) 

HENRY VY. SPEER. 
10 STaTe OF NEw JERSEY, | 
Middlesex County, se 


Be it known that on this twenty-seventh day of March, in the 
vear of our Lord one thousand eight hundred and sixty-two, before 
me, one of the masters of the court of chancery of New Jersey, per- 
sonally appeared James Edmonds, William Dunham, Abraham L. 
Van Liew, Ellsworth Farmer, and James H. Webb, John Griggs, 
John Culver, Charles P. Blew, and Joseph H. Bloodgood, who, I am 
satisfied, are the grantors in the within deed of conveyance named; 
and I having first made known to them the contents thereof, they 
did acknowledge that they signed, sealed, and thereupon delivered 
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the same as their voluntary act and deed for the uses and purposes 
therein expressed. 
HENRY V.SPEER, 
Master in Chancery. 
Received March 28, 1862, and recorded by— 
N. BOORAEM, Clerk. 
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Middlesex County,  § 
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I, Charles 8. Hill, clerk of said county of Middlesex, do hereby 
certify that the foregoing is a true, full, and correct copy of the 
above deed as the same is recorded in my office in Book 87 of 
Deeds, pages 541, ete. 

Witness my band and seal of said county this 10th day of October, 
A. D. 1881. 
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CHARLES 8. HILL, Clerk. 
1] Assembly. No. 39. 
STATE OF NEW JERSEY. 


An act to authorize the township committees of the townships of 
North Brunswick and East Brunswick, in the county of Middle- 
sex, to convey to the corporation of the city of New Brunswick 
the Poor Farm, in the township of North Brunswick, together’ with 
all the personal property on said farm. 
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Whereas, by an act of the Legislature passed February twenty- 
eighth, anno Domini one thousand eight hundred and sixty, the 
then township of North Brunswick was divided into the townships 
of North Brunswick, East Brunswick, and New Brunswick, and the 
town committees of said townships were authorized and required 
to divide the real and personal property of the township of North 
Brunswick between the new townships of North Brunswick, East 
Brunswick, and New Brunswick ; and whereas the Poor Farm, which 
is situate in the limits of the present township of North Brunswick 
and which belonged to the former township of North Brunswick, 
and the personal property thereon, has never been divided, but is 
owned and held in common by the said townships of North Bruns- 
wick, Kast Brunswick, and the corporation of the eity of New Bruns- 
wick, which said corporation has, by an act of the Legislature passed 
March fifteenth,anno Domini one thousand eight hundred and sixty- 
one, succeeded to and become invested with and entitled to all the 
rights and property of the said township of New Brunswick; and 
whereas such ownershipand holding in common is found inconvenient 
and injurious; and whereas the said townships of North Brunswick 
and East Brunswick have agreed with the corporation of the city of 

New Brunswick to convey and sell to the said corporation of 
12 the city of New Brunswick all their and each of their right, 
title, interest, and estate in the said Poor Farm and personal 
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property thereon for the sum of two thousand six hundred and 
eleven dollars and thirteen cents, the value of the interest of those 
townships therein: Therefore 

1. Be it enacted by the senate and general assembly of the State 
of New Jersey, That the township committees of the townships of 
North Brunswick and East Brunswick, or a majority of each of the 
said town committees, be, and they are hereby, authorized and 
empowered to convey all the right, title, interest, and estate of the 
said townships in the said Poor Farm and the personal property 
thereon to the said corporation of the city of New Brunswick for the 
sum aforesaid. 

2. And be it enacted, That the said Poor Farm and the personal 
property thereon shall be at all times hereafter liable and subject to 
taxation by the said township of North Brunswick so long as it is 
embraced in the limits of the said township of North Brunswick. 

3. And be it enacted, That any person sent from the corporation 
of the city of New Brunswick or township of East Brunswick to the 
said Poor Farm or any person born upon the said Poor Farm shall 
not by reason of any residence or being born on said farm acquire 
a residence or settlement in the said township of North Brunswick. 
The place of settlement of any person sent as aforesaid to the said 
Poor Farm or born thereon shall be determined in all cases without 
reference to their residence or being born on said Poor Farm. 

4. And be it enacted, That this act shall take effect immediately. 


13 Argumeit. 


1. It is agreed by and between the attorney for the said plaintiff in 
certiorari and the attorney for the said defendant that the sole question 
to be discussed is whether the Poor Farm, situated in the township 
of North Brunswick and owned by the city of New Brunswick, is 
exempt from taxation, and that the same be considered as properly 
presented by the pleadings. 

2. That the Poor Farm referred to, the buildings thereon, and the 
furniture and fixtures therein are used exclusively for charitable 
purposes by the city of New Brunswick, the owner thereof. 


Brief. 
New Jersey Supreme Court. 
Tue Srate, Tue Mayor ANpb ComMoN CouNcIL oF THE City or New 
BRUNSWICK 
Ss, 
Netson WItttamson, Collector of the Township of North Brunswick. 
On certiorari. 
Plaintiffs’ points. 


1. The Poor Farm, owned by the city of New Brunswick, is situ- 
ated in the township of North Brunswick and is used by the city of 
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New Brunswick exclusively for charitable purposes. The buildings 
thereon and the furniture therein is likewise used exclusively for 
the same purpose, the Poor Farm being used as a place to which 
the city of New Brunswick sends its paupers and there supports 
them out of the money appropriated by the city of New Bruns- 
wick. 
14 This being the case, the land, the buildings thereon,and the 
furniture therein is exempt from taxation under the provisions 
of the general tax law. Revision, page 1152, see. 11. 

After enumerating certain things which are exempt from taxation, 
it says: “And all buildings used exclusively for charitable purposes, 
and the land whereon the same was erected, and which may be 
necessary for the fair enjoy me nt thereof, and the furniture and per- 
sonal property used therein,” «e. 

», Any former acts which imposed taxation upon the Poor Farm 
in question is repealed by the repealer, which is a part of the gen- 
eral tax law, which can be found on page 1160 of the Revision, sec. 
o2. 

This repeaier, in express language, says, among other things (after 
particularizing certain acts): “And all other acts or parts of acts, 
whether special or local or otherwise, inconsistent with the provis- 
ions of this act be, and the same are hereby, repealed, except an 
act emtitled ‘A further supplement to the act entitled An act con- 
cerning taxes, approved April 14th, 1846, which supplement was 
approved March 24, 1864, and such special or loeal acts as shall 
have been approved since the year 1562: Provided, That the sup- 
plement to the charter of Jersey City, approved March 29th, 1866, 
and the acts and parts of acts thereby reinstated shall not be affected 
by this act.” 


The act to which we refer in this case and by which the city of 


New brunswick was enabled to purchase said Poor Farm was passed 
in the year 1862, and therefore does not come within the exceptions 
made in the above repealer. 
It is well settled that a special law may be repealed by a general 

one by express words or necessary implication. 

State, Button vs. Blake, 6 Vroom, 208; 7 Vroom, 442. 

State, Morris & E. R. R. Co. vs. Commissioners, 8 Vroom, 

228: 9 Vroom, 422, 479. 
State v. Gorum v. Mills, 5 Vroom, 177, 180. 


The Legislature by their express words repealed all laws, 

15 leva or speci: ial, under whieh such property as the Poor Farm 

in question was taxed. It was intended by that general act 

to exempt all such properties from taxation in the future, and the 

general repealer was certainly intended to reach just such a case as 
the one now before the court. 

4. It may be contended that there is a contract’ between the city 

of New Brunswick and the township of North Brunswick for the 

payment of this tax, but such is not the case. The Legislature at 


the time simply said that such a purchase of property could be made, 
and furthermore said that it hereafter should be subject to taxation. 
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The authority to tax was given by the Legislature, not by any 
private agreement, and if the Legisiature had the right to pass such 
an act they undoubtedly had a right to repeal it, as they did by 
passing the supplement to the general tax law in 1866 with an ex- 
press repealer of former acts. ; 

For the above reasons it is submitted that the levying of the tax in 
question should be set aside and deéclared to be illegal and contrary 
to law. 

HOWARD MacSHERRY, 


Attorney for Plaintiff in Certiorari. 
16 Brief. 
New Jersey Supreme Court. 


Tue Strate, THe Mayor anp Common Councin or tHe City oF 
New BRUNSWICK 
i's. 


NELSON WILLIAMSON, Collector of the Township of North Brunswick. 
On certiorari. 
Defendant’s points. 


The question to be determined is, Does the general tax law of 1866 
take away -the right of taxing the Poor Farm and the personal prop- 
erty thereon vested in the township of Nerth Brunswick by the 
special act of February 18, 1862, and the contract in the deed from 
the township to the city made in pursuance thereof. 

It cannot unless— 

1. The general law has repealed the special, and then not unless— 

2. The contract in the deed is one that can be impaired by sub- 
sequent legislative enactment. 

1. A general law applicable to the entire State will not modify, in 
whole or in part, a special act unless by express words or necessary 
implication. 

State, Gorum vs. Mills, 5 Vroom, 180. 


A general repealer in a general tax law cannot disturb the pro- 
visions of a special act unless by clear expression it is made to em- 
brace and.is applied to the particular subject of the special act. 

State, Morris and Essex R. R. Co. vs. Comm., IX Vroom, 475. 


That is not the case here. : 
17 The object and purpose of the special act were to authorize 
the townships tu sell and the city to buy certain real estate 
and to fix the consideration to be paid therefor. 

It was enacted to meet special circumstances and for special con- 
sideration. 

It is in no way connected with the general tax law, and therefore 
cannot be repealed by a general repealer in the latter. Nor can it 
be supposed it was the intention of the Legislature, by a supplement 
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to a general tax law, to modify the terms of a particular contract 
made years before between the city and township. 

The act of 1866 is entitled A further supplement to the act con- 
cerning taxes of 1846, and there is nothing in its title to show that 
it was intended to apply to the special act of 1862, and if, therefore, 
it was intended to repeal that act it would be to that extent uncon- 
stitutional. 

Reader vs. Township of Union, 10 Vroom, 509, and: 12 
Vroom, 292. 


2. The right of the township to levy and collect a tax upon the 
Poor Farm and the personal property thereon became vested in the 
township of North Brunswick by the special act of 1862 and the 
contract in the deed made in pursuance thereof, and no subsequent 
legislative enactment could impair or destroy it. 

This tax was as much a part of the consideration which the city 
agreed to pay for the farm as was the sum of money paid down in 

cash, and the city is as much bound by its contract to pay the tax 
as tlie township is bound by the conveyance. 

The Legislature cannot, even by direct enactment, take away the 
property of a township without consideration or, what is the same 
thing, release its debtor from paying that consideration after he has 
received the property. 

A municipal corporation is to be protected in its private and vested 

rights the same as an individual or private corporation. 
Dillon on Municip. Corp., § 69, note. 
29 Vermont, 12 and 19. 
27 Vermont, 704. 


18 The property of a municipal corporation is protected by 
the clause in the national Constitution securing the inviola- 
bility of contracts, and all legislative authority over it must be ex- 
ercised in subordination to this guaranty, and it is subject to legis- 
lative control to the same extent but no greater than all other 
property in the State. 
Grogan vs. San Francisco, 18 Cal., 590. 


The Legislature cannot deprive municipal corporations of their 
vested rights in property. 
Dartmouth College vs. Woodward, 4 Wheaton, 694. 
See Cooley’s Constitutional Limitations, § 237 and § 238. 
Cooley on ‘Taxation, § 494. 
People vs. Surrogate, 58 N. Y., 1. 
People vs. Fields, 58 N. Y., 491 
2 Kent’s Com., § 305. 
Terrett vs. Taylor, 9 Cranch, 43-45. 
Dillon on Municipal Corp., § 40, note. 
We conclude, therefore, 
Ist. That the act of 1866 did not repeal or modify the special act 


of 1862, and if it had— 
2d. That the right of taxing the farm had become vested in the 
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township before the passage of the act of 1866, and had passed out 
of legislative control. 
JOHN S. VOORHEES, 
Attorney for Defendant in Certiorari. 


19 New Jersey, 70 wit: 


[u. s.]| The State of New Jersey to Nelson Williamson, collector of 
the township of North Brunswick: 

We being willing for certain reasons to be certified of a levying of 
tax for the year eighteen hundred and eighty against property owned 
by the mayor and common council of the city of New Brunswick 
and situated in the township of North Brunswick, we command you 
that the said tax levy and all the proofs, proceedings, orders, &c., of 
said township touching and concerning said. tax levy, as they re- 
main before you, may be called to our supreme court, at Trenton, 
on the — day of you certify and send, together with this 
writ, that therein may be done what of right and according to the 
laws and constitution of this State ought to be done. 

Witness Edward W. Scudder, justice supreme court, at Trenton, 
this — day of October, eighteen hundred and eighty-one. 

BENJAMIN F. LEE, Clerk. 

HOWARD MacSHERRY, Allorney. 


20 [ Endorsed :]| New Jersey supreme court. The Mayor and 

Common Council of the City of New Brunswick vs. Nelson 
Williamson, collector of the township of North Brunswick. Writ of 
certiorari. Howard MacSherry, att’'y. Allocatur Nov. 7, 1881: 
Kk. W. Scudder, ‘justice sup. ¢c’t. Filed June 5, 1883, Benj. F. Lee, 


el’k. 
2] New Jersey Supreme Court. February Term, 1885. 


Ture Mayor AND ComMMON CoUNCIL OF THE City OF New BRUNSWICK 


Netson WittraAmson, Collector of the Township of North Brunswick. 
On certiorari. 


The court having heard the argument of counsel and duly in- 
spected the assessment removed by the writ in the cause and duly 
considered the reasons filed, it is ordered that said assessment be set 
aside, made void, and for nothing holden, with costs to the prose- 
cutors. 

Entered April 20th, 1883. 

On motion of— 


HOWARD MacSHERRY, Alt’y. 


22 [Endorsed:] New Jersey supreme c’t. The Mayor and 
Common Council of the City of New Brunswick vs. Nelson 

Williamson, collector of the township of North Brunswick. On 

certiorari. Copy of judgment. Howard MacSherry, att’y. 
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23 New JERSEY, Jo wit: 
(xr. s.] The State of New Jersey to our justices of our supreme 
court, Greeting: 

Forasmuch as in the record and proceedings and also in the giv- 
ing of judgment in a plaint which was in our said supreme court, 
before you, between The State, The Mayor and Common Council of 
the City of New Brunswick and Nelson Williamson (collector of 
the township of North Brunswick), defendant, on a certiorari issued 
out of our said supreme court to the said Nelson Williamson (col- 
lector of the township of North Brunswick), as is said, manifest error 
hath intervened, to the great damage of the said Nelson Williamson 
(collector of the township of North Brunswick), as-by his complaint 
we are informed, we, being willing that the error, if any there be, 
should in due manner be corrected and full and speedy justice be 
done to the parties aforesaid in this behalf, do command you that, 

if judgment be thereupon given, then, without delay, you send, 
24 distinctly and openly, under your seal, the records and pro- 

ceedings and plaint aforesaid, with all things touching and 
concerning the same, to our court of errors and appeals on the twen- 
tieth day of October next, wheresoever they should be in said State, 
together with this writ, that, the record and proceedings aforesaid 
being inspected, we may further cause to be done thereupon what 
of right and according to law ought to be done. 

Witness our chancellor and presiding judge of our said court of 
errors and appeals, at Trenton aforesaid, the third day of October, in 
the year of our Lord one thousand eight hundred and eighty-two. 
HENRY C. KELSEY, Clerk. 

JOHN 8S. VOORHEES, Altorney. 


25 [ Endorsed :] Court of errors and appeals. The State, The 

Mayor and Common Council of the City of New Brunswick 
vs. Nelson Williamson, collector of the township of North Bruns- 
wick. Writ of error to supreme court. John 8. Voorhees, att’y. 
Filed June 25, 1883. Henry C. Kelsey, clerk. 


The answer of the justices of the supreme court of New Jersey 
within named, the record and proceedings whereof mention is 
Within made, with all things touching and concerning the ‘same, 
we do certify to the court of errors and appeals in a certain schedule 
to this writ annexed, as within we are commanded. 


M. BEASLEY, Ch. Jus. [1.s.] 
26 New Jersey Court of Errorsand Appeals. March Term, 1884. 


Netson S. WILLIAMsoN, Collector of the Township of North Bruns- 
wick, Plaintiff in Error, 
Us, 
Tue Sratre, THe Mayor ann Common Councit OF THE CITY OF 


2 


New Brunswick, Defendants in Error. 
In error to supreme court. 


This cause coming on to be heard at the present term of this 
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court, in the presence of the counsel of the respective parties, and the 
court having duly considered the arguments of counsel and exam- 
ined the record and proceedings brought up by the writ of error in 
the above-stated cause and finding no error therein— 

It is thereupon, on this twenty-eighth day of April, A. D. eighteen 
hundred and eighty-four, by the court now here, ordered and ad- 
judged that the judgment of the supreme court removed by the 
writ of error in this cause be, and the same is hereby, affirmed in all 

things, with costs to be taxed. 
27 And it is further ordered that the record be remitted to the 
supreme court, to be therein proceeded with in accordance 
with this judgment and the practice of said court. 

On motion of— 

HOWARD MacSHERRY. 
Att'y of Defendants in Error. 
STATE OF NEW JERSEY: 

I, Henry C. Kelsey, secretary of state of the State of New Jersey 
and ex-officio clerk of the court of errors and appeals in the last re- 
sort in all causes, &c., do hereby certify the foregoing to be a true 
copy of an order made in the above-stated cause as the same is 
taken from and compared with the-minutes of said court. 

In witness whereof I have hereunto set my hand and affixed my 
official seal this twelfth day of December, A. D. eighteen hundred 
and eighty-four. 


[L. 8. ] HENRY C. KELSEY. 


28 | Endorsed :] New Jersey court of errors and appeals. Nel- 

son 8. Williamson, collector, &c., pl'ff in error, vs. The State, 
The Mayor and Common Council of the City of New Brunswick, 
def’d’t in error. In error to supreme court. Order affirming judg- 
ment. Howard MacSherry, att’'y. Filed Dee. 12, 1884. Benj. F. 
Lee, clerk. 


29 [, Benj. F. Lee, clerk of the supreme court of the State of 

New Jersey, do certify that the foregoing is a true COpy of the 
entire proceedings in the above-stated cause as the same remains of 
record and on file in my office. 

In testimony whereot | have hereto set my hand and the seal of 
said court, at Trenton, this nineteenth day of October, A. D. eighteen 
hundred and eighty-five. 

[Seal of the Supreme Court. ] 


BENJ. F. LEE, CUE. 


30 | Endorsed:] New Jersey supreme ct. The Mayor and 
Common Council of the City of New Brunswick vs. Nelson 
Williamson, collector of the township of North Brunswick. On 


certiorari. Copy of papers, &c. Howard Mactherry, att’'y. $1.72. 
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ol New Jersey Ry Court. November Term, 1884. 
STATE, THE Mayor, &c., or THe Ciry or New BRUNSWICK 
Us, 


Nerson 8S. Witiiamson, Collector, «ce. 
In error. Remittitur. 


It appearing by the remittitur now here returned from the court 
of errors and appeals that the judgment of this court was in and by 
said court of errors and appeals in all things affirmed, it is ordered 
that said remittitur be filed and that said cause proceed according 
to law. 

Entered December : 2th, 1884. 


On motion of— | 
HOWARD MacSHERRY, Aftorney. 


I, Benj. F. Lee, clerk of the supreme court of the State of New 
Jersey, do certify that the foregoing is a true copy of an order made 
in above-stated cause by said court and entered in the minutes 

thereof. 
o2 In testimony whereof I have hereto set my hand and the 
seal of said court, at Trenton, this twenty-sixth day of Au- 
gust, A. D. eighteen hundred and eighty-five. : 


[Seal of the Supreme Court. ] 
BENJ. F. LEE, CUé. 


Oo [Endorsed :]| New Jersey supreme c’t. The Mayor and 
Common Council of the City of New Brunswick vs. Nelson 

Williamson, collector of the township of North Brunswick. On 

certiorari. Copy of judgment, &c. Howard MacSherry, att’y. 


o4 To the Honorable Joseph P. Bradley, one of the justices of 
the Supreme Court of the United States: 

And now comes Neison Williamson, collector of the township of 
North Brunswick, of the county of Middlesex and State of New Jer- 
sey, by John 8S. Voorhees, his attorney, and complains that in the 
record and proceedings and also in the rendition of a judgment in 
a suit between The State of New Jersey, The Mayor and Common 
Council of the City of New Brunswick, prosecutors, plaintiffs in cer- 
tiorari, and Nelson Williamson, collector of the township of North 
Brunswick, defendant therein, in the supreme court of judicature of 
the State of New Jersey, on remittitur from the court of errors and 
appeals of said State, that being the highest court of law or equity of 

said State in which a decision coult | be had i in said suit, and in which 
said supreme court a final judgment was rendered against him 
35 in said suit, wherein was drawn in question the validity of a 
treaty or statute of or an authority exercised under the 
United States and the decision was against their validity, or wherein 
was drawn in question the validity of a statute of said State and of 
an authority exercised under said State on the ground of their be- 
ing repugnant to the Constitution, treaties, or laws of the United 
States and the decision was in favor of such their validity, or wherein 
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was drawn in question the construction of a clause of the Constitu- 
tion or of a treaty or statute of or a commission held under the 
United States and the decision was against the right, privilege, or 
immunity specially set up or claimed under such clause of the said 
Constitution, treaty, statute, or commission, all which appears in 
the record and proceedings in said suit, manifest error hath hap- 
pened, to the great damage of the said Nelson Williamson, collector 
of the township of North Brunswick. 
36 Whereupon he prays for the allowance of a writ of error 
and such other process as may cause the same to be corrected 
by the Supreme Court of the United States. 
JOHN S. VOORHEES, 
Attorney of Plaintiff in Error. 


37 | Endorsed :] Supreme Court U.S. The State of New Jer- 
sey, The Mayor and Common Council of the City of New 

Brunswick vs. Nelson Williamson, collector of the township of North 

Brunswick. Petition for writ of error. John 8. Voorhees, att’y. 


This petition is granted September Ist, 1885. 
JOSEPH P. BRADLEY, 
Associate Justice of the Supreme Court U. States. 


o5 UNITED STATES, 88: 


The President of the United States to the honorable, the justices 
of the supreme court of the State of New Jersey, Greeting : 
[Seal of the Supreme Court of the United States. ] 

Because in the record and proceedings, as also in the rendition of 
the judgment of a plea which — in said supreme court, before you 
or some of you, on a rémittitur froma the court of errors & appeals 
of said State, being the highest court of law or equity of the said 
State in which a decision could be had in the said suit between The 
State of New Jersey, The Mayor and Common Council of the City 
of New Brunswick, prosecutors, plaintiffs in certiorari and Nelson 
Williamson, collector of the township of North Brunswick, defend- 
ant therein, upon an assessment of taxes made by the assesssor of 
the township of North Brunswick for the year 1878 on certain lands 

and real estate of said prosecutors situate within the limits 

39 . of said township of North Brunswick and known as the “ Poor 

Farm,” wherein was drawn in question the validity of a treaty 
or statute of or an authority exercised under the United States and 
the decision was against their validity, or wherein was drawn in 
question the validity of a statute of or an authority exercised under 
suid State on the ground of their being repugnant to the Constitu- 
tion, treaties, or laws of the United States and the decision was in 
favor of such their validity, or wherein was drawn in question the 
construction of a clause of the Constitution or of a treaty or statute 
of or commission held under the United States and the decision 
was against the title, right, privilege, or redemption specially set up 
or claimed under such clause of the said ¢ ‘onstitution, treaty, statute, 
or commission, a manifest error hath happened, to the great damage 
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of the said Nelson Williamson, collector of the township of North 

Brunswick, as by his complaint appears, we, being willing 
40 that the error, if any hath been, should be duly corrected 

and full and speedy justice done to the parties aforesaid in 
this behalf, do command you, if judgment be therein given, that 
then, under your seal, distinctly and openly, you send the record and 
proceedings aforesaid, with all things concerning the same, to 
the Supreme Court of the United States, together with this writ, so 
that you have the same at Washington on the second Monday of 
October next, in the said Supreme Court to be then and there held, 
that, the record and proceedings aforesaid being inspected, the said 
Supreme Court may cause further to be done therein to correct that 
error what of right and according to the laws and customs of the 
United States should be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of said 
Supreme Court, the first day of September, in the year of our Lord 
one thousand eight hundred and eighty five. 

JAMES H. McKENNEY, 
Clerk Supreme Court U. 8. 


41 [Endorsed :] Supreme Court of the United States. Nel- 
son Williamson, collector of the township of North Bruns- 
wick, ads. The State of New Jersey, The Mayor and Common Coun- 
cil of the city of New Brunswick. Writ of error to the supreme 
court of New Jersey. John 8. Voorhees, attorney. Ret’ble 2 Mon- 
day in October, 1888. This writ is allowed by Joseph P. Bradley, 
associate justice of the Supreme Court of the United States. 

The answer of the justices of the supreme court of New Jersey 
within named, the record and proceedings whereof mention is 
within made, with all things touching and concerning the same, we 
do certify to the Supreme Court of the United States in a certain 
schedule to this writ annexed, as within we are commanded. 

[Seal of the Supreme Court. ] 


M. BEASLEY, C.J. 


42 The United States of America to The State of New Jersey, The 
Mayer and Common Council of the City of New Bruns- 
wick, Greeting: 

You are hereby cited and admonished to be and appear at a 
Supreme Court of the United States to be holden at Washington on 
the second Monday in October next, pursuant to a writ of error filed 
in the office of the clerk of the supreme court of the State of New 


Jersey, wherein Nelson Williamson, collector of the township of 


North Brunswick, is plaintiff in error and you are defendant- in 
error, to show cause, if any there be, why the judgment rendered 
against the said plaintiff in error as in the said writ of error men- 
tioned, should not be corrected and why speedy justice should not 
be done to the parties in that behalf. 

Witness the Honorable Joseph P. Bradley, associate justice Su- 
preme Court of the United States, this first day of September, 


| 
| 
| 
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43 in the year of our Lord one thousand eight hundred and 
eighty-five. 
JOSEPH P. BRADLEY, 


Associate Justice of the Supreme Court of U. States. 


[Endorsed:] Supreme Court U.S. 1885, October term. The State 
of New Jersey, The Mayor and Common Council of the City of New 
Brunswick vs. Nelson Williamson, collector of the township of North 
Brunswick. Citation. John S. Voorhees, att’y. 


Received a copy of tle within notice Sept. 22d, 1885. 
JOHN P. STOCKTON, Att'y Gen’. 


44 UNITED STATES OF AMERICA, | inal 
Third Circuit and District of New Jersey, | ~ ° 


Harry T. Edgar, of full age, being duly sworn according to law, 
on his oath says that he served the within citation on John P. 
Stockton, attorney general, at his office, in the city of Trenton, on the 
twenty-second day of September instant, by exhibiting the same to 
the person in charge of said office and by delivering to him a true 
copy thereof; and that he further served said citation on Howard 
McSherry and Frederick Weigle, attorneys of the defendants, The 
Mayor and Common Council of the City of New Brunswick, on the 
twenty-third day of September instant, by exhibiting the same to 
them and by delivering to each of them a true copy thereof. 


HARRY T. EDGAR. 


Sworn and subscribed this 25rd day of September, in the year 
one thousand eight hundred and eighty-five, before me— 
| Seal Theodore B. Booraem, Notary Public, New Jersey. ] 
THEO. B. BOORAEM, Jr., 
Notary Public, New Jersey. 


45 [ Endorsed :] Supreme Court of the United States. Nelson 

Williamson, collectorof thetownship of North Brunswick, ads. 
The State of New Jersey, The Meyor and Common Council of the City 
of New Brunswick. Citation and proof of service. John S. Voorhees, 
attorney. 


46 New Jersey Supreme Court. 


Tue State, THe Mayor AND ComMon CounciL OF THE of the City 
or New BrRuNsWICK, 
US. 
Netson WILLIAMSON, Collector of the Township of North Brunswick. 
On certiorari. 

Know all men by these presents that we, Nelson 8. Williamson, 
Peter Williamson, Philip Kublthan, Henry E. B. Dennison, and 
Jobn S. Voorhees, of the township of North Brunswick, in the county 
of Middlesex and State of New Jersey, are held and firmly bound 
unto the Mayor and Common Council of the city of New Brunswick 
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in the sum of one thousand dollars, lawful money of.the United 
States of America, to be paid to the said The Mayor and Common 
Council of the city of New Brunswick, or to their certain attorneys, 
successors, or assigns; to which payment, well and truly to be made, 
we bind ourselves, our heirs, executors, and administrators, jointly 
and severally, firmly by these presents. 
Sealed with our seals: and dated the eighth day of May, in the 
year of our Lord one thousand eight hundred and eighty-five. 
47 Whereas the above-named Nelson W illiamson, collector of 
the township of North Brunswick, has prosecuted a writof error 
in the Supreme Court of the United States to reverse the judgment 
rendered in the above-entitled cause by the supreme court of the 
State of New Jersey: 
Now, therefore, the condition of the above obligation is such that 


if the above-named Nelson Williamson, collector of the township of 


North Brunswick, shall prosecute his said writ of error to effect and 
answer all costs and damages if he shall fail to make good his plea, 
then the above obligation to be void, or else remain in full force and 
virtue. 


PHILIP KUHLTHAN. PSEA... | 
PETER WILLIAMSON. SEAL. | 
NELSON 8S. WILLIAMSON. § [sEAL. 
H. E. B. DENNISON. SEAL. 
JOHN 8S. VOORHEES. SEAL. 


Signed, sealed, and delivered in the presence of— 
Jt HIN S. VOORHEES. 


Unirep STATES OF AMERICA, ae 

Third Circuit and District of New Jersey, § vests 
John 8. Voorhees, of full age, being being duly sworn according 
to law, on his oath says that the sign: ature of Juhn 8. Voorhees sub- 
scribed to the foregoing bond is in the proper handwriting of 
48 this deponent; that the remain ing four obligors named in 
said bond and whose signatures are thereto attached are well 
known tothis deponent; that they allsigned said bond in the presence 
of this deponent; that, with the exception of. Peter Williamson, they 
are all freeholders and are all residents in the county of Middlesex 
and State of New Jersey, and are wortlr in the aggregate, as this 
deponent is informed and believes, much more than the sum of two 
thousand dollars after the payment of all their just debts and liabil- 
ities; that this deponent isa resident and freeholder in said county 
of Middlesex and is personally worth more than the sum of two 


thousand dollars after the payment of all his just debts and liabil- 


ities. 
JOHN S. VOORHEES. 
Sworn and subscribed this 28th day of August, A. D. 1885, before 
me— 
[Seal William Muirheid, U. 8. Commissioner, District of New Jersey. ] 


W. MUIRHEID. 


Se 
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49 | Endorsed:] Copy. Bond. Nelson Williamson and others 
to the Mayor and Common Council of the city of New Bruns- 
wick. 


This bond is approved on Ist Sept., 1885, by one Joseph P. Bradley, 
associate justice of the Supreme Court of the United States. 


50 And the said prosecutor, by John S. Voorhees, his attorney, 

comes before the said the Supreme Court of the United States 
and says that in the record and proceedings aforesaid and in the 
giving of judgment aforesaid there are manifest errors, and he re- 
spectfully assigns the following as errors therein: 

Ist. Because by the record aforesaid it appears that the judgment 
in form aforesaid was given for the said The State of New Jersey, 
the Mayor and Common Council of the City of New Brunswick 
against the said Nelson 8. Williamson, collector of taxes in the 
township of North Brunswick, prosecutor, whereas by the law of 
the land judgment ought to have been given for the said Nelson 8. 
Williamson, collector of taxes in the township of North Brunswick, 
prosecutor, against the said The State of New Jersey, The Mayor and 
Common Council of the City of New Brunswick. 

2nd. Because said court decided that the lands of the said defend- 
ant, The Mayor and Common Council of the City of New Brunswick, 
situate in the township of North Brunswick, county of Middlesex 
and State of New Jersey, known and designated as the “ Poor Farm” 
of the city of New Brunswick, by reason of an act of the Legislature 
of the State of New Jersey entitled “A further supplement to an act 
entitled ‘An act concerning taxes,’ approved April fourteenth, 
eighteen hundred and forty-six, approved April 11, A. D. 1866,” 

are not subject to taxation by the township of North Bruns- 
ol wick, whereas said lands were and are, by virtue of a contract 

between the township of North Brunswick and the city of 
New Brunswick and State of New Jersey, contained in an act of the 
Legislature of said State entitled “ An act to authorize the township 
committees of the township- of North Brunswick and East Bruns- 
wick, in the county of Middlesex, to convey to the corporation of 
the city of New Brunswick the ‘Poor Farm,’ in the township of 
North Brunswick, together with all the personal property on said 
farm,” approved February 18, A. D. 1862, and a certain deed of con- 
veyance, dated March 27, A. D. 1862, and: recorded in the.office of 
the clerk of said county of Middlesex in Book 87 of Deeds, page 541, 
ete., whereby said farm was conveyed by the townships of North 
Brunswick and East Brunswick to the city of New Brunswick, 
owned and held by the said the Mayor and Common Council of the 
city of New Brunswick, liable and subject to taxation by the said 
township of North Brunswick so long as it remains embraced in the 
limits of said township. 

3d. Because said court decided that the said prosecutor was not 
entitled to collect the taxes assessed by the township of North Bruns- 
wick. for the year eighteen hundred and seventy-eight upon the 
“Poor Farm” of the city of New Brunswick, embraced within the 

limits of the township of North Brunswick, because the said 
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52 farm was exempt from taxation by an act of the Legislature 
of New Jersey entitled “ A further supplement to an act en- 
titled An act concerning taxes,” approved April fourteenth, eighteen 
hundred and forty-six, approved April 11, A. D. 1866, whereas said 
farm was and is, in and by a contract of the State of New Jersey 
contained in an act of the Legislature of said State entitled “ An 
act to authorize the township committees of the townships of North 
Brunswick and East Brunswick, in the county of Middlesex, to con- 
vey to the corporation of the city of New Brunswick the ‘ Poor 
arm, in the township of North Brunswick, together with all the 
personal property on said farm,” approved February 18, A. D. 1862, 
under and by virtue of which said last-mentioned act said lands 
were conveyed by the township of North Brunswick to and were 
accepted by the said city of New Brunswick subject to the express 
contract or agreement that the same should be held liable and sub- 
ject to taxation as aforesaid, and in and by a contract of the said 
The Mayor and Common Council of the city of New Brunswick, 
embraced in the deed whereby said farm was conveyed as aforesaid, 
made liable and subject to taxation by the said township of North 
Brunswick so long as it remains embraced within the limtts of said 
township, and by reason thereof the owners of said land are liable 
to taxation by the township of North Brunswick on account of the 
same. | 
53 4th. Because said court decided that said contract, so. far 
as embraced in said act of the Legislature of said State en- 
titled “ An act to authorize the township committees of the township- 
of North Brunswick and East Brunswick, in the county of Middle- 
sex, to convey to the corporation of the city of New Brunswick the 
‘Poor Farm, in the township of North Brunswick. together with all 
the personal property on said farm,” approved February 158, 1862, 
and in said deed of conveyance, was subsequently repealed and an- 
nulled in and by an act of the Legislature of said State entitled “ A 
further supplement to an act entitled An act concerning taxes,” ap- 
proved April fourteenth, eighteen hundred and forty-six, approved 
April 11, 1866, whereas said last-named act by its provisions im- 
paired the obligation of said contracts and for other reasons was re- 
pugnent to the Constitution of the United States and void. 
5th. Because said court decided that there was no contract exist- 
ing between the said township of North Brunswick and the said 
city of New Brunswick that said “ Poor Farm” should be held by 
the city of New Brunswick liable and subject to taxation by the 
township of North Brunswick so long as it is embraced within the 
limits of said township, whereas in truth and in fact said “ Poor 
Farm ” was conveyed by the township of North Brunswick to 
o4 the city of New Brunswick subject to a contract expressed 
in the said deed of conveyance and in said act of the Legis- 
lature of the State of New Jersey entitled “An act to authorize the 
township committees of the townships — North Brunswick and 
East Brunswick, in the county of Middlesex, to convey to the cor- 
poration of the city of New Brunswick the ‘ Poor Farm’ in the town- 
ship of North Brunswick, together with all the personal property 
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on said farm,” approved February 18, 1862, that the same should 
be so held. And the said Nelson 8S. Williamson, collector of taxes 
in the township of North Brunswick, prosecutor, pravs that the 
judgment aforesaid, for the errors aforesaid and for other errors in 
the record and proceedings aforesaid, may be reversed, annulled, and 
for nothing holden, and that he may be restored to all things which 
he has lost by occasion of said judgment. 

JOHN S. VOORILEES, 

Altorney for and of Counsel with Plaintifi in Error. 

Nelson S. Williamson, collector of taxes in the township of North 
Brunswick, prosecutor, puts in his place John S. Voorhees, his at- 
torney, to prosecute his writ of error against the State of New Jer- 
sey, the Mayor and Common Council-of the City of New Brunswick. 
5D | Endorsed:] United States Supreme Court. Nelson 8. 

Williamson vs. The State, The Mayor and Common Council 
of the City of New Brunswick. Assignment of errors. 

oO New Jersey Supreme Court. February Term, 1882. 
STATE, Mayor, &c., oF New Brunswick, Prosecutors, 
NeELsoN Wuriiiamson, Collector of North Brunswick. 

1. A declaration in general law that all acts or parts of acts, whether 

local or special or otherwise, iticonsistent with its provisions 

ig are repealed—will repeal inconsistent provisions in prior special 
acts. 


2. A special law authorized the township of North Brunswick to 
convey to the city of New Brunswick a poor farm owned by the 
former and situate within its limits and declared that the farm 
should be lable to taxation by the township so long as it should be 
embraced within it, and under this law the conveyance was made. 
Held, that the Legislature could constitutionally repeal this power 
of taxation. 


Certiorari to Review Taxes of 1878. 
Argued at November term, 1881, before Justices Knapp and Dixon. 


For the plaintiffs, Howard McSherry. 
For the defendant, John S. Voorhees. 
The opinion of the court was delivered by Dixon, J.: 
o7 By a special act passed February 18th, 1862 (Pamph. L, 
p. 52), the township committees of North Branswick and 
East Brunswick, in Middlesex county, were authorized to convey 
their interest in the Poor Farm in North Brunswick and the per- 
sonal effects thereon to the city of New Brunswick, and the second 
section of the act provided that the said farm, with the personalty 
thereon, should be at all times thereafter liable to taxation by said 
township of North Brunswick so long as it should be embraced 
within the limits of said township. In accordance with this statute 
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these committees conveyed said property to the city by deed of 
March 27th, 1862, and taxes have been regularly levied thereon by 
the township of North Brunswick and paid by the city of New 
Brunswick up to the year 1878, the taxes for which year are now re- 
sisted. 

‘Two questions are raised for decision: First, whether the Legis- 
lature has declared its purpose to repeal this second section ; second, 
whether, if it has, such purpose can constitutionally be enforced. 

As to the first point reliance is placed solely on the general tax 
law approved April 11fh, 1866 (Rev., p. 1150), the fifth section of —_- 
which enacts that the property of the cities of the State and all build- 

ings used exclusively for charitable purposes; with the land 
O58 whereon the same are erected and which may be necessary for 

the fairenjoyment thereof, and the furnitureand personal prop- 
erty used thereon, shall be exempt from taxation, and the thirty-second 
section of which expressly declares that all acts and parts of acts, 
whether special or local or otherwise, inconsistent with the pro- 
visions of that act shall be and are thereby repealed, except one act 
approved in 1864 and such special or local acts as had been approved 
since the vear 1862. 

It is conceded that the Poor Farm and personalty now in dispute 
come within the classes of property described as exempt in this act 
of 1866, but it is insisted that the repealing clause, being contained 
ina general law, cannot be considered as designed to disturb the 
special law of 1862 without more explicit declaration of the purpose 
to do so than is here found. 

The rules by which to determine whether a repeal is intended 
are sufficiently recognized in former decisions of this court to make 
any further research unnecessary. 

A general law applicable to the entire State will not modify or re- 
peal a special act unless by express words or necessary implication. 
State, Gorum, pros., v Mills, 5 Vroom, 177. But there is no rule of 

law which prohibits the repeal of a special act by a general 
oD one, nor is there any principle forbidding such repeal with- 

out the use of express words declarative of the legislative , 
intent to repeal the earlier statute. The question is always one of 
intention, and the purpose to abrogate the particular enactment by 
a later general enactment is sufficiently manifested when the pro- 
visions of both cannot stand together, and it Is a cardinal doctrine 
in the construction of statutes that, if possible, full effect shall be 
given to all their parts. State, M. & E. R. R. Co., pros., v. Comm’r 
of R. R. Taxation, 8 Vroom, 228. ~< 

Under the guidance of these rules the course of decision seem- 
plain.. The special and local act of 1862 provides that this property | 
shall be subject to taxation; the general act of 1866 provides that | 
all such property shall be exempt. The inconsistency of these pro- ' 
visions is clear. The general law declares that all special and local 


acts inconsistent with its provisions are repealed. It is impossible 
to give full effect to this language and perserve in operation the 
statute of 1862. The Legislature could not have indicated its purpose 
to repeal this special act more unmistakably than tt has done in 
sd 


eee eee 


—— | 
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this general law, unless it had expressly mentioned the special act, 
and such mention is not necessary for its abrogation. The decisions 

in Mechanics’ and ‘Tradesmen’s Bank v. Bridges, 1 Vroom, 
60 112, and State v. Miller, 1 Vroom, 368, appear to be directly 

in point. There a general tax law of 1862 was held to have 
repealed inconsistent provisions in the earlier charters of Jersey 
City and the M. & E. R. R. Company because of the clause in the 
general law, that all acts, whether special or local or otherwise, in- 
consistent with its provisions should be repealed. ‘These words were 
said to be so strong as to admit of no doubt about the intention to 
repeal, so specific and precise as to show a clear intention of the 
Legislature to alter the mode of taxation before subscribed in all 
special acts they had power to interfere with. The same words in 
the present law must have the same effect. The purpose to repeal 
is manifest. 

Second. Had the Legislature the power to repeal? It is denied 
upon the ground that the provisions of the act of 1862 became by 
the subsequent conveyance a contract between the township and 
the city which the Legislature could not impair. . 

This claim is quite inadmissable. It is not necessary to consider 
whether municip/e corporations can acquire vested rights in property 
which the Legislature cannot take away or whether these bodies are 
entitled to the constitutional protection of contracts. For the present 

‘ase it is sufficient to decide whether one Legislature can confer 
6] upon such a corporation a power of taxation which subse- 

quent Legislatures are unable to revoke, against the objection 
of the municipal-ty itself. For the affirmative of this question no 
semblance of authority has been produced to us. The general 
principle is that the power of the Legislature over corporations created 
for purposes of local government is supreme, and that no contract 
with such corporations arises from the delegation of authority to 
them. ‘Tinsman v. B. D. R. R. Co., 2 Dutcher, 148; Mayor, &e., v. 
J.C. and B. R. R. Co., 5 C. E. Green, 360; Rader v. Southeasterly 
Road Dist., 7 Vroom, 273. 

A distinction has been sometimes drawn between what are called 
the governmental or public character of these corporations and their 
proprietary or private character, and it has been claimed that in the 
latter aspect they are to be regarded as private bodies, so far as relates 
to the protection of their property; but even those insisting upon 
this distinction have conceded that over their political or govern- 
mental powers the authority of the Legislature is, in the nature of 
things, supreme and without limitation, unless the limitation is found 
in some peculiar provision of the constitution. J] Dill. on Mun. 
Corp. (3d ed.), § 66. Now, certainly there can be no shadow of support 
for a claim that the power of taxation isin any sense the private 

property of the municipality; it is peculiarly public, govern- 
62 mental, and as such must at all times be susceptible to 

modification or repeal, according to legislative discretion, so 
far as the mere right of the corporation to exercise ii is concerned. 

Third. It is suggested that the title of the act of 1866, being a 
supplement to an act concerning taxes, does not express the object 
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now sought to be accomplished by it. We think this position ground- 
less. The title declares a purpose to legislate concerning taxes; this 
embraces an intention to repeal prior inconsistent laws. 

The tax must be set aside with costs. 


A true copy. 


BENJ. F. LEE, CP&. 


63 Court of Errors and Appeals. March Term, 1884. 


~Nertson WIiamson, Collector, Plaintiff in Error, 
° v. 
Tue Strate, THe Mayor, &c., op New Brunswick, Prosecutors, De- 
fendants in Error. 


On error to the supreme court. 


For opinion of the supreme court see 15 Vroom, 165 
For the plaintiff in error, John 8S. Voorhees. 
For the defendant in error, Howard McSherry. 


The CHanceLtor: The judgment in this ease should be affirmed 
for the reasons given by the supreme court. 


PATERSON, J., (dissenting): 

This judgment, in my opinion, should be reserved for the reason, 
first, because the land was conveyed under a contract for a special 
purpose authorized by an act of the Legislature, and that act in- 
corporated in the deed; and, second, because no law could have 
intended that lands owned and used for any purpose by one munici- 
pality within theterritory of another should be exempt from taxation. 
Under the circumstances of this ease such a statutory construction 

will impair and destroy what I must regard as a solemn right 
64 of contract between the parties, sanctioned by State legislation. 

With the guaranty of that high authority no judicial decree 
should interfere unless the grantees be required to reconvey the 
property and place that in the same situation in which it stood before 
the deed was passed, I am very clear that any other result must 
work great injustice to the township of North Brunswick, and there- 
fore cannot affirm the judgment below. 

For affirmance: The Chancellor, Chief Justice, Depue, Magie, 
Parker, Reed, Scudder, Van Syckel, Clement, Cole, Whitaker—12. 

For reversal: Paterson—1. 

A true copy. 

[Seal of the Secretary of the State of New Jersey. ] 
HENRY V. KELSEY, 
Secretary of State. 
65 A further supplement to an act entitled “An act concerning 
taxes,” approved April fourteeith, eighteen hundred and 
forty-six. 


1. Be it enacted by the senate and general assembly of the State 


THE STATE OF NEW JERSEY ET AL. 25 


of New Jersey, That a poll tax not exceeding one dollar shall be as- 
sessed upon every white male inhabitant of this State of the age of 
twenty-one years and upwards, except the polls of all volunteers and 
sailors who have served for the period of one year or more, also 
those wounded or discharged in consequence thereof, in the armies 
or navies of the United States who have been honorably discharged, 
and of all paupers, idiots, and insane persons: Provided, That 
nothing in this shall in anywise interfere with the poll tax required 
to be raised by any special law in payment of bounties. 

2. And be it enacted, That all real and personal estate within this 
State, whether owned by individuals or by corporations, shall be 
liable to taxation at the full and actual value thereof on the day in 
each year when by law the assessment is to commence, at such rate 
per dollar as will be sufficient to produce the sum required to be 

raised, together with an addition thereto not exceeding ten 


66 per centum of such sum to meet contingencies after deduct- 
ing the potl tax and the tax derived from foreign insurance 
companies. 


5. And be it enacted, That the term real estate, as used in this act, 
shall beconstrued to includeall lands, all water power thereon or appur- 
tenant thereto, and all buildings or erections thereon or affixed to 
the same, trees and underwood growing thereon, and all mines, 
quarries, peat and marl beds, and all fisheries. 

4. And be it enacted, That the term personal estate, as used in this 
act, shall be construed to include goods and chattels of every de- 
scription, including steamboats and other vessels, money debts due 
or owing from solvent debtors, whether on contract, note, bond, 
mortgage, or book account, public stocks and stocks in corporations, 
whether said personal estate be within or without this State. 

5. And be it enacted, That the following persons and property shall 
be exempt from taxation, viz.: 

I. The property and the bonds and other securities of the United 
States and the bonds and securities of this State which are by law 
exempt from taxation, the property of the counties, townships, cities, 

and borouglis of this State, and stocks and other personal 
67 estate owned by citizens of this State situate and being out 

of this State upon which taxes shall have been actually as- 
sessed and paid within twelve months next before the day prescribed 
by law for commencing the assessment. 

II. All colleges, academies, or seminaries of learning, public lia- 
braries, school-houses, building- erected and used for religious wor- 
ship and the land whereon the same are situate necessary to the 
fair use and enjoyment thereof, not exceeding five acres for each 
one, the furniture thereof and the personal property used therein, 
the endowment or fund of any religious society, college, academy, 
seminary of learning or public library: Provided, That no building 
so used which may be rented for such purposes and rent received 
by owner therefor shall be exempted; the stock of any corporation 
of this State which by charter or other contract with this State 
is expressly exempted from taxation, the stock of any corporation 
of this State the capital whereof is by this act made taxable to 
4—193 
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and against said corporation, pews in churches, grave-yards not 
exceeding ten acres of ground, cemeteries and all buildings erected 
thereon, and all buildings used exclusively for charitable purposes, 

with the land whereon the same are erected and which 
68 may be necessary for the fair enjoyment thereof and the 

furniture and personal property used therein, the funds of 
all charitable institutions and associations collected and held ex- 
clusively for the sick or disabled members thereof, or for the 
widows of deceased members, or for the education, support, and 
maintenance of the children of deceased members. 

+ x ** x x ** * 

32. And be it enacted, That the forty-fifth section of the act to 
which this is a supplement and the several supplements to the act 
to which this isa further supplement, approved March twenty-sixth, 
eighteen hundred and fifty two, entitled “ An act to provide for the 
collection of taxes due from banks and banking associations of this 
State,” and the supplements approved March third, eighteen hun- 
dred and fifty-four, Mareh fifteenth, eighteen hundred and sixty-one, 
March eleventh, eighteen hundred and sixty-two, March twenty- 
eighth, eighteen sixty-two, March twenty-fifth, eighteen hundred 
and sixty-three, April fourteenth, eighteen hundred and sixty-four, 
and a second supplement, eighteen hundred and sixty-four, and 
April fifth, eighteen hundred and sixty-five, and all other acts or 
parts of acts, whether special or local or otherwise, inconsistent 

with the provisions of this act be,and the same are hereby, 
69 repealed, except an act entitled “ A further supplement to the 

act entitled ‘Act concerning taxes,” approved April four- 
teenth, eighteen hundred and forty-six, which supplement was ap- 
proved March twenty-fourth, eighteen hundred and sixty-four, and 
such special or local acts as shall have been approved since the year 
eighteen hundred and sixty-two: Provided, That the supplement to 
the charter of Jersey City approved March twenty-ninth, eighteen 
hundred and sixty-six, and the acts and parts of acts thereby re- 
instated shall not be affected by this act. 

ood. And be it enacted, That this act shall take effect immediately. 

Approved April 11, 1866. 


Endorsed on cover: New Jersey Supreme Court. No. 193. Nel- 
son Williamson, collector of the township of North Brunswick, 
plaintiff in error, vs. The State of New Jersey and The Mayor and 
Common Council of the City of New Brunswick. Filed November 
6, 1885. 
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In the Supreme Court of the United States, | 
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IN ERROR TO THE SUPREME COURT OF THE 


STATE OF NEW JERSEY. 


Nextson S. Wiiuiamson, Collector of Taxes 
of the Township of North Bruns- 
wick, 

Plaintiff in Error. 


vs. 


Tue Srate or New Jersey. tHe Mayor anp 
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Common Counect. or rar Crry or New 


BRUNSWICK. 
. Defendants in Error. 
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-+Brief on Bebalf of Plaintiff ip E 


JOHN S. VOORHEES, 


Attorney for Plaintiff in Error. 


NEW BRUNSWICK, N. ]J.: 


THE FREDONIAN PUBLISHING COMPANY'S PRINT. 
1880. 
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and against said corporation, pews in churches, grave-yards not 
exceeding ten acres of ground, cemeteries and all buildings erected 
thereon, and all buildings used exclusively for charitable purposes, 

with the land whereon the same are erected and which 
65 may be necessary for the fair enjoyment thereof and the 

furniture and personal property used therein, the funds of 
all charitable institutions and associations collected and held ex- 
clusively for the sick or disabled members thereof, or for the 
widows of deceased members, or for the education, support, and 
maintenance of the children of deceased members. 


32. And be it enacted, That the forty-fifth section of the act to 
which this is a supplement and the several supplements to the aet 
to which this isa further supplement, approved March twenty-sixth, 
eighteen hundred and fifty two, entitled “ An act to provide for the 
collection of taxes due from banks and banking associations of this 
State,” and the supplements approved March third, eighteen hun- 
dred and fifty-four, March fifteenth, eighteen hundred and sixty-one, 
March eleventh, eighteen hundred and-sixty-two, March twenty- 
eighth, eighteen sixty-two, March twenty-fifth, eighteen hundred 
and sixty-three, April fourieenth, eighteen hundred and sixty-four, 
and a second supplement, eighteen hundred and sixty-four, and 
April fifth, eighteen hundred and sixty-five, and all other acts or 
parts of acts, whether special or local or otherwise, inconsistent 

with the provisions of this act be, and the same are hereby, 
69 repealed, except an act entitled “ A further supplement to the 

act entitled ‘Act concerning taxes,” approved April four- 
teenth, eighteen hundred and forty-six, which supplement was ap- 
proved March twenty-fourth, eighteen hundred and sixty-four, and 
such special or local acts as shall have been approved since the year 
eighteen hundred and sixty-two: Provided, That the supplement to 
the charter of Jersey City approved March twenty-ninth, eighteen 
hundred and sixty-six, and the acts and parts of acts thereby re- 
instated shall not be affected by this act. 

oo. And be it enacted, That this act shall take effeet immediately. 

Approved April 11, 1866. 


Endorsed on cover: New Jersey Supreme Court. No. 193. Nel- 
son Williamson, collector of the township of North Brunswick, 
plaintiff in error, vs. The State of New Jersey and The Mayor and 
Common Council of the City of New Brunswick. Filed November 
6, 1885. | 
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Neztson S. Wriuiamson. Collector of Taxes 


of the Township of North Bruns- 
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JOHN S. VOORHEES. 


Attorney for Plaintiff in Error. 
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In the Supreme Court of the United States. 
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IN ERROR TO THE SUPREME COURT OF THER 
STATE OF NEW JERSEY. 


Nezson S. Wittaamson, Collector of Taxes | id 
of the Township of North Brans | 
wick, 
Plaintiff in divrror. | 
na. ; 
Tre State or New Jersey. tae Mayor anp | 
Common Councit or tur Crry or New 
Brunswick. 
20 


STATEMENT OF THE CASE. 


The Township of North Brunswick, in Middlesex 
County, New Jersey, previous to the execution and delivery 
by it of the deed of couvevance hereinafter mentioned, was 
the owner tin its own right in tee of a farm located within 
its bounds on which it keptits paupers, and from that fact 
called the “ Poor Farm.” , 

by Spechal Act of the Levislature of New Jersey, ap- 30 
proved February 28, 1860, parts of the township of North 
Branuswick, and of the adjacent towuship of Monroe, were 
set off and established’separate 2 towuship to be called East 
Brunswick, and part of the township ot North Branswick 
wus set of and established a separate township to be called 


the township of New Brunswick. 
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The Act. ulter providing for the election of Town- 


= 
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ship Committees in the towuships of Kast Brunswick and 


North Brunswick, further provided as follows: ‘ And 


e. 


** 


* 


. 


* 
° 


* 
* 


° 
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be it further enacted that on the first Tuesday in May, 
next, the Town Committees of the said townships of 
North Branswick, East Brunswick and New Brunswick 
shall meet at the inn kept by Saxon M. Tice, in the said 
new township of East Bronuswick, at ten o'clock in the 
forenoon of that day, and shall then and there proceed by 
Writing, signed by a majority of those present, to allot, 


‘divide and assigu tu the said townships of East Bruns- 


wick and New Bruuswick such proportions of all 
the real estate and personal property, and of all surplus 
moneys of the said township of North Brunswick then on 
hand, due or owing, arising from taxes on doga, road 
tuxes, taxes for the support of tle poor, for the educa- 
tion of children, as the taxable property and ratables of 
those parts of the townships of East Brunswick and New 
Brunswick which are taken off from the township of 
North Brunswick bears to the whole taxable property and 
ratables of the present township of North Brunswick, ac- 
cording to the last assessment, and the said townships of 
Kast Brunswick and New. Brunswick shall be liable to pay 
u like proportion of the debts of said township of North 


‘ Brunswick, if any there shall be at that time; and that 


the said Township Committees shall then and there also 
proceed to make a distribution between the three town- 
ships of North Brunswick, East Brunswick and New 
Brunswick of such poor persons as shall be chargeable 
upon said township of North Brunswick at or immedi- 
ately preceeding the time at which this Act is to take 
effect.” (Laws ot New Jersey, 1860, page 162.) 


Under the toregoing provision all the property of the 


tuwnship of North Brunswick was equitably divided 


among the three, except the said “ Poor Farm,” and the 


personal property on and used in connection with it. The 
furm was situated within the bounds of North Brunswick, 
but an agreement was reached by which it was to be con- 
veyed for a money consideration to New Brunswick, sub- 
ject, however, to certatu conditions and provisions in favor 
of North Brunswick. To wuthorize the conveyance and 
secure these conditions additional legislation was obtained. 

In the mean time the township of New Brunswick and 
the city of New Brunswick were by the Legislature reincor- 
porated as one corporate body ander the name of the cor- 
poration of the City of New Branswick, and the said 
corporation Was made subject to all the habilities of the in- 
habitants of the township of New Brunswick (See 


Transeript of Records, price a >>.) 


The. Legislature of New Jersey, by Special Act, ap- 
proved February 18, 1862, after reciting the original 
Act, the division of property thereunder, and the said 


avreement, enacted : 


“ 1. That the ‘Township Committees of the townships ot 


* North Brunswick and East Brunswick, or a majority of 
* the said Town Committees, be and they are hereby an- 
“ thorized and empowered to convey all the right, title, 
‘interest, and estate of the said townships in the Poor 


‘ Farm, and the personal property thereon, to the said cor- 


* 
* 


poration of the City of New Brunswick, for the sum 
‘* aforesaid,” 

2. That the said Poor kurm and the personal property 
the reon shall hy aft all fhimes there atte r liahli and subject lo las- 
ation hy said township of North Brunsiviek. R0 long as it is 
embraced in the limits of the said township of North Brune- 


wie ‘ke. 


3. That any person sent trom the corporation of the 
city of New Brunswick or township of East Brunswick 


~0 


4 


to the said [oor Farm, or any person born apon the said 
Poor Farm shall not by reason of any residence or being 
born on said farm acquire a residence in the said town- 
ship of North Brunswick. (See Pamphlet Laws of New 
Jersey tor 186 2. pave Sy a ana Transcript ot Record, 


page 6.) 


Under the authority of this Act the township on March 
27, 1862. conveyed the Poor Farm and the personal prop- 


oe 


erty. on it to the City of New Brunswick, and ‘ncorporated 
this Rlatitle with these provisions Wn the holy or the deed “ais a part 


1 


of the contract mpl , uh jek thi, CONMCHANCE its mare ° (See 


Transcript of Reeord., pages ? to 6.) 


Thus the provision that the Poor Farm, and the per- 
sonal property on it, shonld be taxable by the township of 
North Brunswick as against the City of New Brunswick 
so long as embraced within the limits of the township, be- 
came a contract between them and a condition of the 

99 conveyance authorized by the Legislature, and an esential 
- consideration moving the township to convey. 


The City took title npon these terms, entered mto and 
still holds possession thereunder, and the Farm is still 
located within the limits of the township. 


A general tax law approved April 11, 1866, provided 
that all property of cities, and property held for charitable 
purposes should be thereafter exempt from taxation, and 
repealed all acts and parts of acts (with certain enumerated 

30 exceptions), whether special, local or otherwise, inconsistent 


with its provisions. 


The Poor Farm and personal property on it were duly 
assessed by the township each year at the same rate and in 
the same manner as other property in the township, and 


such taxes were regularly paid by the city until the year 


4 
1878, when payment was resisted under the claim that the 
general tax law of 1866 exempted said property from tax- 


“ution, 


A writ of certiorari Was issued out of the Supreme 
Court of New Jersey, at the suit of the State ot New 


Jersey and the Mayor and Common Couneil of the City of 


. 
* 


New Brunswick against Nelson 8. Williamson, Collector of 


the Township of North Brunswick, to reeet*e and set aside 


the assessment for that year 


The Supreme Court of New Jersey by its judgment 
entered April 20, 1883, held that said Poor Farm and per- 
sonal property were exempt from taxation under said gene- 
ral tax law, and ordered the assessment set aside. (See 
Opinion of the Court, page 2l, and judgment thereon, 


puce 11 of the Transcript of Record.) 


From this judgment the plaintiff in error took a 


writ of error to the Court of Errors and A>peals of 


New Jersey. The Court of Errors and Appeals aflirm- 
ed the judgment for the reasons given in the O} 1 ion 
of the Supreme Court and ordered the record remitted to 
that Court to be proceeded with in accordance with the 
practice of the Court. (See opinion of the Court of Errors 
and Appeals, page 24. and judgment thereon, page 13 of 
the Transcript of Record.) 


This writ of error is prosecuted to remove the said judg- 
ment of the Supreme Court of the State of New Jersey 
affirmed by the Court of Errors and Appeals of said State, 
and reverse the said judgment and to have the said Poor 
Farm and personal property thereon declared liable and 
subject to taxation by the township of North Brunswick, in 
accordance with the terms of said conveyance. 


vs 


The assignment of errors may be found in Transcript 


of Record, page 19, and are as follows: 


10 


20 


n% 


a 
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I. Because J judgment on said certiorari was rendered 
for the prosecutors, whereas by the law of the land it 
ought have been given for the defendant. 

2. Because the Court decided that the land known as 
the * Poor Farm,” and the personal property thereon, 
located in the township of North Brunswick, but belonging 
to the city of New Branswick, were exempt from taxation 
by said township by an Act of the Legislature of New Jer- 
sey, entitled * A further supplement to an Act entitled 
‘An Act concerning taxes,’ approved April tourteenth, 
eighteen hundred and forty-six, approved April 11th, A. D. 
1866.” Whereas, by a previous e press. contract between 
the said township of North Brunswick and the city of New 
Brunswick and the State of New Jersey, contained in an 
Act of the Legislature of said State. entitled ** An Act to 
‘authorize the Township Committees of the townships 
* of North Branswick and East Brunswick, in the County 
‘6 of Middlesex, to convey to the corporation ot the City of 
New Brunswick the “ Poor Farm” in the township of 
North Brunswick, together with all the personal property 
on said farm,” and in the deed conveying said farm and 


” 
° 


e 
o 


- 
° 


property from said township to said city, in) pursuance of 
said Act, said lands and property were to be held by said 
city liable and subject to taxation by said township of 
North Brunswick so long as they remained embraced in the 


limits of said township. 


3 Because the Court decided that the defendant in 
certiorari was not entitled to collect taxes assessed by said 
township upon said * Poor Farm” and property because 
the same were exempt from taxation by an Act of the 
Legislature of New Jersey, approved April 11, | 1866. 
Whereas, by «a contract of said State, contained in an Act 
of its Legislature, approved February 16, 1862, and a con- 
tract of said prosecutor contained in the deed of convey- 


7 


ance, authorized by said Act, said lands and property were 
conveyed and accepted expressly subject to such right of 


tuxuation. 


4. Because said Court decided that said contract was 
annulled by a subsequent Act of the Legislature of New 
Jersey. Whereus, said sabsequent Act impaired the obli- 
vation of said contract, was repugnant to the Constitution 
of the United States and void. 


5. Because said Court decided that there was no sach 
contract eXisting. Whereas, in fact said * Poor Farin” 
Was conveyed, Ht aforesaid, subject to such eXpPress con- 
tract contained in the deed of CONVEVaNce and in the Act of 


the Legislature authorizing the same. 


The township of North Brunswick and the city of New 
Brunswick were and are municipal corporations. They 
were duly incorporated by the Legislature of New Jersey 
and invested with all the ordinary rights and powers of 


such corporations. 


As early as 1692 the several counties in New Jersev were 
divided into townships for the purposes of electing officers, 
of “* taxing and collecting of several rates for public uses, 
ete.” (See Grants and Concessions of the Province of New 
Jersey, Leaming & Spicer, pages 320 and 328.) 


In 1760 provision was made for “ ranning the lines of 
‘** the townships in each county agreeably to former settle- 
‘‘ments thereof, but so as to include all the inhabitants 
‘‘ that taxes may be impartially levied.” (See 2 Nevill’s 
Acts of the General Assembly of the Province of New Jer- 


sey, page 322.) 


Under this Act the lines of the township of North 
Brunswick were “ran.” Lu 1798, by an Act of the Coun- 


; 
ft 
| 
| 
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ceil and General Assembly, entitled “ Anu Act incorporating 
“the inhabitants of townships, designating their powers 
~ and regulating their meetings,” the Inhabitants of the 
township were duly incorporated and were * constituted a 
‘* body politic and corporate in law, to be styled and known 
* by the name of the inhabitants of the township of North 

srunswick, in the County of Middlesex.” The Act gave 
the several townships incorporated under it, among other 
things, power to elect officers, make by-laws, raise money 
for maintenance and support of the poor and other pur- 
poses, to OWn property wnd to sue and be sued. (See 
Laws of the State of New Jersey, by William Patterson, 
pages 276-77. Also a Digest of Laws of New Jersey, by 
Lucius Q. C. Elmer, puge 571.) 

This Act, with slight modifications, is still in force: 
(See Revision of the Statutes of New Jersey, 1877, page 


1191.) 


The city of New Brunswick was incorporated in 1849 
by an Act entitled “ An Act to incorporate the city of 
‘“ New Brunswick ” by the name of * the Mayor, Recorder, 
* Aldermen and Common Councilmen of the city of New 
‘ Brunswick.” They and their successors forever there- 
after were given the powers of perpetual succession, of suing 
and being sued, of using a common seal, of purchasing, 
hulding and conveying real estate, of passing by-laws and 
other powers incident to such corporations, (See Laws of 


New Jersey, 1849, page 65.) 


In 1860 the city was set off from the township of North 
Brunswick, of which it had formed a part, and established 
u seperate township, and its inhabitants and their succes- 
sors constituted a body politic and corporate by the name 
of “ the inhabitants of the township of New Brunswick, in 
* the County of Middlesex,” and were, in their corporate 
capacity, “invested with, and entitled.to the same rights, 


‘) 


* powers, privileges and authorities ” as were vested in the 
several townships in the County of Middlesex. (See Laws 


of New Jersey, 1860, page 162.) 


[fu T861 an Act was puissed entitled “ A further supple- 
‘ment to the Charter of the ciiy of New Brunswick, ap- 
* proved February twentieth, eighteen hundred and forty- 
- nine.” Which enacted that ** the city and township of 
** New Brunswick are hereby declared one corporate body 
‘‘under the Charter of said city, the supplements thereto 
‘and this Act, and that the corporate name or style be 
“changed to “ The Corporation of the City of New 
* Brunswick,” and said corporation, and the inhabitants 


. 


* 


:thereof, in their said corporate capacity, are confirmed 


. 


‘and continued in all the rights, ete, . . . of the said 
- city, and subject to all its lawtul debts, habilities, duties 
‘and engagements, . . . and shall and may have, 
‘enjoy and possess all the rights, ete., —e 
“shall and may be subject to all the liabilities , debts and 
“duties now vested in, prescribed for or existing in or 
pe uvainst ‘the inhabitants of the tow nship of New Bruns- 
wr wick, in the County of Middlesex ™ (See "SH of N. J 
L861, page 507.) 


By a subsequent amendment to the Charter the corpo- 
rate name of the city was changed to * The Mayor and 
“Common Council of the City of New Brunswick.” 
(Laws of N. J., 1863, page 347.) 


The Supreme Court of New Jersey, among the reasons 
assigned for its judgment, says: * For the present case it 
‘is sufficient to decide whether one Legislature can conter 
* upon such. a corporation a power of taxation which sub- 
* sequent Legislatures are ht to revoke against the ob- 
‘jection of the municipality itself.’ (Transcript of Ree- 


ord, page 23. 


AL 


10 


lt Is submitted the CuUse does not turn Upon the question 
as thus stated. The tax in this case is in the nature of a 
yround rent. It is aright reserved by the grantor out of 
the land conyeved. The township of North Brunswick was 
seized in fee of the farm in question, in its private and 


proprietary character. 


[t had been acquired by the taxation of its inhabitants 
and the Legislature could not deprive them of it without 
their consent. (Cooley ou Taxation, page 494.) 

10 

[fit could not do so by direct means it is manifest i 
could not by indirect. The legislature authorized the 
township to convey the farm to the city for the considera- 
tion in part of the right of taxing it so long as it remained 
embraced within the township limits. 

In taking title the city agreed to pay such tax ; that Is, to 
pay to the township an annual sum to be determined in 
amount by the annual tax rate of the townslip, so long as 
the farm remained ander and received the benetits of the 

20 municipal government of the township. The right thus 
reserved of levying and collecting such tax became thereby 
vested in the township, and the amount when determined, 
its private property. 

The case then does not involve the authority of the Leg- 
islature over the public and governmental powers of a 
muaicipal corporation, but over its private property and 
vested rights. 


It is not whether one Legislature can confer upon such 
gq corporation a power of taxation which a subsequent Legis- 
| lature cannot revoke that is brought in question, but whether 
| a covenant in a deed conveying land from one municipality 

to another, made under the authority of a previous Leygis- 
lature, that the land is thereby alienated and accepted, sub- 
ject to the right of the grantor to tax it so long as it re- 
ceives the benefits of the municipal goverument of the 
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grantor can be annulled at the will of a subsequent Legis- 
lature. 

[tis the private property of the township that is in- 
volved, and not its public and governmental powers. 

This then is the question for adjudication: Isa econtract of 
the nature of the one how in controversy within the protec- 
tion of Article 1, Section 10, of the Constitution of the 


United States ? 
To answer this we must determine: 10 


l. Whether the right of taxation can be the subject of 
contract ¢ 
2. Woether the coutracts of municipal corporations are 


nnder the protection of the Constitution 7 
4 Cai the right ot haration hi ; eubhject ot contract 4 4 


The right of taxation and the public revenues may be 
the subject of contract to the same extent as any other 29 
right or property, and such contract is equally within the 
protection of the Federal Constitution. 


Burroughs on Taxation, $66, page 109. 

Cooley on Taxation, page 688r. 

State Bank of Ohio vs. Knoop, 16 How., 360:369. 
Bointdexter vs. Geenhow, 114 U. S., 270. 


The provision in the Constitution that no State shall 
pass a law impairing the obligation of contracts 1s a limita- 
tion upon its taxing power as well as upon all its legisla- 39 
tion. whatever form it may assume. Therefore, a law 
changing the stipulations of a contract or relieving a 
debtor from a strict and literal compliance with its require- 
ments, enacted by a State in the exercise of that power, 1s 
unconstitutional and void. 


Murray vs. Charlestown, 96 U. S.. page 432 


12 


Thus an Act of the Legislature which provides, that for 
a sufficient consideration, lands shall be exempt from = taxa- 
hon, when accepted, becomes a contract which subsequent 
legislation cannot impair even after the lands have been 
alienated 
New Jersey vs. Wilson, 7 Cranch, 164. 


Northwestern University vs. People, 99 U.S., 


309. 
Hardy vs. Waltham, 7 Pick., 108. 
10 7 Landon vs. Lichfield. 11 Con... 251. 


So also when a State has authorized a miunicipal corpe- 
ration to contract and to exereise the power of local taxa- 
tion to the extent necessary too meet such contract, tle 


power can not be withdrawn until the contract is satisfied. 
‘ Wolf »s. New Orleans. 103 U. S.. 358:367. 
It is submitted that if the contracts of municipal corpo- 


rations are protected by the Constitution the one In ques- 


tion is beyoud legislative control. 


20 

4 Are the contracts of municipal corporations unde r the pro- 
lection of the Constitution. 

If the right of taxation can be the subject of contract 
then it is submitted that the judgment of the Supreme 
Court of New Jersy in this case can only be sustained upon 
the bread claim that municipal corporations may he di- 
vested of their private property without compensation at 
the will ot the Legislature. 

230) Such claim is vicious in principle and contrary to the 


great weight of adjudicated cases, 
A, It is vicious in principle because— 


1. The property of a municipality is acquired by 
the taxation of itscitizens. It after they have taxed 
themselves for some local improvement, such, for 


15 
*) 


instance, as the building of an alms-house, they may 
be stripped of such property ut the arbitrary will of 
the Legislature, all efforts at such local improve- 


ments wll be paralyzed, 


2. The taxing power rests upon an implied con- 
tract that in consideration of the benefits of govern- 
ment the people will contribute to maintain it. 
When the public revenues go to the municipal or 
State treasury throagh the ordinary channels of tax- 


ation the people taxed receive the benefits thereof 


but if the Legislature may take the product of taXa- 
tion from one local government and = give it to 


aunother. the fundamental contract is violated: those 


who bear the burden are not those who receive the’ 


benefit. One locality, for political or other reasons, 


mav be favored and another ruined 
State. Baldwin rvs. Fuller. 10 Vr.. 576. 


3. The Constitution of New Jersey, Art. 4, Sec 
7, c. 32, provides as follows: “ Property shall be 
‘assessed for taxes under general laws and by uni- 
‘‘ form rules, according to its true value.” 

To allow the Legislature to avoid the contract in 
question would be to take froin the township of 
North Brunswick, without compensation, its private 
property acquired by the taxation of its citizens, and 
so Jay upon them a burden which would not 
arise “‘under general laws,” and according to 
‘uniform rules.” Such legislation is void. 

See State ex rel. McCurdy vs. Tappen, 29 Wis., 
664, for case arising under similar provis- 


ion in the Constitution of Wisconsin. 


4. The power which a State has of compelling a 
local government to tax its citizens, coupled with 


10) 
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the power to confiscate mumecipal property, would 
vive itan equivalent to the rght to take private 
property for public use without compensation For 
such taxation would turn the private property 
of the citizens of the municipality into the municipal 
treasury and it coule be there contiscated by the 


State to its own use. 


The only saute and equitable vdjudieation ot the law 


10) mitst be atliat the property of Tad corporations cil 


only be taken by the State under general laws, and that 
such corporations are protected in their private and vested 
rights to the same extent as individuals or private corpora- 
thons. 

Opinions to the contrary have sprang from a failure to 
distinguish between therr public powers and private rights. 

Municipal corporations are entrusted with certain gov- 
ermental powers as the mere agent of the State. No con- 
tract is implied on the part of the State in granting them, 
and they are therefore entirely subject to the legislative 
control, Buta municipal corporation is an aggregation of 
individuals who, for territorial or other reasons, have cer- 
tuin interests in common. To further such common inte- 
rests they contribute of their individual property to the 
municipal treasury by a self-imposed tax to be expended 
by the municipality for the common good. Such property, 
and all contracts relating thereto, should enjoy the same 
protection under the Constitution as the private rights of 


individuals. 


B. Such claim is contrary to the great weight of adjudi- 


cuted cases. 


The question received judicial attention in the case ot 
Dartmouth Collage rs, Woodward, 4 Wheat .694F. In that 
case Judge Story lays down as a principle of law to which 
the public faith is pledged that a Legislature cannot arbi- 


1d 


trarily deprive a municipal corporation of its vested rights 
nor take away its private property, nor change the uses 
ot its private funds, wequired under the public faith, but 
must secure its property for the use of those at whose ex- 
pense it.was purchased. Ln this he followed an opinion 
previously expressed by TT in Terrett v3. Taylor, 4 
Cranch, 32. 

See also Aspinwall ws. Commiissiouers of, &e. 

Daviess, 22 How., 397, 378. 


lt is admitted that the coutract in question was valid 

when made. If the parties had’ power to contract then 
their contract is under the protection of the Constitution. 
The Constitution apulies to a// contracts, It excepts none. 
It this contract Was valid \ hen made no subsequeut action 
by the State Legislature or judiciary can lmpair its obliga- 
thom. 

Green vs. Biddle, 8 Wheat., 1. 

Havemeyer vs. Lowa Co., 3 Wall., 294. 

Oleott vs. Fon du Lae Co., 16 Wall., 678. 


The principle contended t r has been :. dopted in “ud thlue- 


jority of the State courts where the question has arisen. 


Thus it is held that the property of municipal corpora- 
tions Is protected by the clause in the National Constitu- 
tion securing the loviolability of contracts, and that all 
levislative awuthority over it must be exercised in subordin- 


ation to this guarantee. 


P 

Grogan vs. San Francisco, 18 Cal., 590. 

Milwaukee vs. Milwaukee, 12 Wis., 93. 

State ex rel. MeCurdy vs. Tappan, 29 Wis., 664. 

Hasbrouck vs. Milwaukee, 13 Wis.. 37. 

Aberdeen Academy vs. Aberdeen, 13 Smed. & 
Marsh (Miss.), 645-647. 

Montpeiier vs. East Montpelier, 29 Vt.. 19. 

Park Commissioners vs. Detroit, 28 Mich., 228. 


Lowry vs. Francis, 2 Yerger (Tenn.), 534. 


Ld 


24) 


30 
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That it is not Within the power of the Legislature to 
compel one municipality ty contribute to the pavinent of 
the debts of another. 

Matter of Lands in Flatbush, 60 N. ¥. (15 Sick.) 
3Y8:407, 

People vs. Batchellor, 53 N. Y.. 128. 

Horton vs. Town of Thompson, ee aa 
513, 521. 

Williams es. Town of Duanesburgh, 66 N. Y., 


129:154. 


Nor to take the property of one manicipality and give 
it to another, 
State, St. Louis Police Com. vs. St. Louis Co.., 
34 Mo.. 546:563. 


Nor can the State sue for and recover property belong- 
Ing to a municipality. 
People vs. Ingersoll, 58 N. Y., 1. 


Nor can the Leyvislature authorize a binding contract 
to be made creating a debt against a municipal corporation 
without its consent. 

Atkins vs. Randolph, 31 Vt., 226:238. 
People vs. Chicago, 51 Ill, 17:31. 
People vs. Solomon, 51 Ill., 37. 
Sleight vs. People, 74 IIl., 50. 

Faas vs. Warner, 96 Pa. St., 215. 


Cases in seeming contradiction go no further than to 
maintain the right to compel payment of debts not binding 
in law but which, nevertheless, are just and equitable and 
involve a moral obligation. 

1 Dillon on Municipal Corporations, $44. 


The Legislature can not divert money raised by taxa- 


CY 


tion by acity for a specific purpose to any other purpose. 


Wisconsin vs. Haben, 22 Wis.. 660. 


While a Legislature may change or destroy a muni- 
cipal corporation it must, nevertheless, secure its property 
for the use of those for whom it was purchased. 


Marietta vs. Fearing, 4 Ham. (Oh.), 427:482. 


A Legislature may make a binding contract with a mu- 

nicipal corporation which it cannot subsequently impair. 
Richland Co. vs. Lawrence Co., 12 IIL, 8. 10 

So in Maine a statute divided a town and ineorporated 
anew one,and provided that the latter should pay its pro- 
portion towards the support of paupers then on expense in 
the oldtown. A subsequent statute exonerating the new 
town from this lability was held to be unconstitutional. 


Bowdoinham vs. Richmond, 6 Greenlf., 112. 
See also Brunswick vs. Lichfield, 2 Greenlf., 
»() 
A municipal corporation, as to its private preperty, is 
entitled to all the rights and is subject to all the liabilities 
of a private corporation, 


Bailey vs. Mayor of New York, 3 Hill, 531. 


Even if the Court consider some of these cases as res- 
tricting legislative control over municipal property within 
too narrow limits, they are at least sufficient to establish all 
that is contended for in this case—that a contract between 
two municipal corporations, made with the full authority 
and consent of the Legislature and relating only to their 
private property, can not afterwards be annulled by the 
Legislature without the consent of the contracting parties. 


ds 
) 


That the contracts and private property of municipal 
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corporations are secured by the Federal Constitution i 
maintained by the best text writers, 
See 2 Kent's Com. £275 and &305. / 
Cooley on Const. Limit., $237. | 
Cooley on Taxation, pages 4914 and 688r: 
Dillon on Municip. Corp., $36, §40r and + 


notes, and $114. 


For the foregoing reasons, and in view of the authorities 

10 cited, it is respectfully submitted that the contract in ques- 

tion in this case could not be annulled by any subsequent 

legislation and is still in force, and that the * Poor Farm,” 

and the personal property thereon, belonging to the city of 

New Brunswick and located within the limits of the town- 

+ ship of North Brunswick, are liable and subject to taxation 
by the township of North Brunswick. 


JOUN 8S. VOORITEES, 


Attorney for Plaintiff in Error. 
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STATE OF NEW JERSEY. 


Supreme. 
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NELSON Weitiaacis Collector of the \ 
Township of North Branswick, 
Plaiitiff in Error, 


vs. ' 


Tue. Stare OF NEW JERSEY AND THE 
Mayor AND COMMON Counct. OF THE 
Crry or New Brunswick, 

Defendants in Error. 


Brief. on | Benatt o of Defendant in “Hivor 


FREDERICK WEIGEL, 


Attorney for Defendant in Error. 
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IN ERROR TO THE SUPREME COURT OF THE 


STATE OF NEW JERSEY. 


NELSON WILLIAMSON, Collector of the 
Township of North Brunswick. 


Plaintiff Wy Krror,. 
Vs. 


THe Srare or New JERSEY AND THE 
Mayor AND ComMoN COUNCIL OF THE 
Crry or New Brunswick, 


Defendants in Krevor. 
Driet on Dehalf of Defendant in Error. 


FREDERICK WEIGEL, 


Attorney for Defendant in Error, 


NEW BRUNSWICK, N. J.: 
J. Hermrnesretp, Prrnrer. 42 ALRANY STREET. 
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them out of money appropriated yearly by the said City 
of New Brunswick. 


By a special act of the Legislature of the State of 


New Jersey, passed February 18, 1862, (Pamph: L., pg. 
52,) the Township Committees of North Brunswick and 
East Brunswick, in said County of Middlesex, were 
authorized to convey their interest in the Poor Farm in 
10 said Township of North Brunswick, and the personal 
effects thereon, to the City of New Brunswick. And it 
was thereby further enacted that the said Poor Farm, 
with the personality thereon, should be at all times 
thereafter liable and subject to taxation by said Town- 
shiyy of North Brunswick, so long as it should be .em- 
braced within the limits of said Township. 
The said special act was repealed by the Legislature 
of said State by the passage of a general tax law, ap- 
20 proved April 11, 1866, (Rev. of N. J., page 1150,) the 
fifth section of which act, after enumerating certain 
things which are exempt from taxation, enacts, “ That 
“the property of counties, townships, cities and bor- 
“oughs of the State,” and “all buildings used exclusively 
“for charitable purposes, with the land whereon the 
“same are erected, and which may be necessary for the 
“fair enjoyment thereof, and the furniture and personal 
“ property used therein, shall be exempt from taxation,” 
30 Xe. 


-_ 


(Transcript of Record. pages 25 rat 26. ) 


It is conceded that the Poor Farm, and the furniture 
and personal property thereon, are used exclusively for 
charitable purposes and come within the classes of prop- 
erty described as exempt under said act of April 11, 
1866. 


40 Any former acts which imposed taxation upon the 
Poor Farm in question are undoubtedly repealed by 


--_ 
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the thirty-second section of the said general tax act of 


1866, (Rev. p. 1160, See. 32), which repealer expressly 


declares (after particularizing certain acts) as follows, 


to wit: “And ail other acts, or parts of acts, whether 
“snecial, or local, or otherwise, inconsistent with the 
“ provisions of this act, be, and the same are hereby re- 
“pealed, except an act entitled, ‘A Further Supplement 
“to an act entitled an Act Concerning Taxes,’ approved 
“ April 14, 1846, which supplement was approved March 
“24, 1864, and such special or local acts as shall have 
“been approved since the year 1862, provided that the 


“supplement to the charter of Jersey City, approved 
* March 29, 1866, and the acts and parts of acts thereby 
“reinstated shall not be affacted by this act.” 


The act authorizing the sale of the Poor Farm in 
question to the city of New Brunswick, and the taxation 
of the same, was passed in the year 1862, and therefore 
does not come within the exceptions made in the said 
repealer. 


[t is well settled, that if two acts are so inconsistent 
and contrary that both can not stand together, the latter 
will abrogate the former; also that a special law may 
be repealed by a general one by express words or 
necessary implication. 


State, Brittion vs. Blake,6 Vroom, 35 N. J., pg 208. 
lb. 7 Vroom, 442, 36 N. J. 


Stute, Morris & Essex R. R. Co. vs. Commissioners of 


Railroad Taxation. 8 Vroom, 37 WN. a p. 228. 
State, Gorum, Pros., vs. Mills. 5 Vroom, 35 N. J., p. 180. 


The same principle was held in the case noW under 
discussion in the Supreme Court of the State of New 
Jersey. 


State, Mi yor, ce., of New Brunswick, Pros., vs. William- 


« 
Ll 

ne 

— 


_ 


40 


son. Collector of North Brunswick. 15 Vroom. 
44 N. J., p. 165. 
Affirmed by Court of Errovs and Appeals. 17 Vroom, 
46 WN. J.. p. 204. 
( Transcript of Record, p 21.) 


It was the clear intention of the Legislature, by the 
act of 1866, to repeal and abrogate the said special act 
109 of 1862, and by said repealer exempt from taxation all 
such property as the Poor Farm in question. It was 
intended by that general act to exempt all such proper- 
ties from taxation in the future, and the repealer was 
certainly intended to reach just such a case as the one 
now before the Court. This is manifest. 


The inconsistency of the two acts is very plain. 


The general law declares that all special and local 
acts inconsistent with its provisions are repealed. 


) 


The intent to abrogate the particular enactment in an 
earlier statute by a general enactment in a later statute, 
is sufficiently manifested when the provisions of the 
two statutes are so inconsistent that they can not stand 
together. 


State, Morris if KH sser Rh. Rh. Co. vs. Commissioners, 
8 Vroom (37 N. .J.). jp). 228. 
30 State. Mayor of New Brunswick vs. Williamson, Col- 
lector. te. 15 Vroom (44 N. J.) j’. 165. 


A Declaration in a general law that all acts or parts 
of acts, whether local, or special, or otherwise, incon- 
sistent with its provisions, are repealed, will repeal 
inconsistent provisions in prior special acts. 


State, Mayor of New Brunswick vs. Williamson, Col- 
lector, de. 15 Vroom (44 N. J.), p. 165, 
17 Vroom (46 N. ./.), p. 204. 
(Transcript of Record, p. 21.) 
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The Poor Farm being the property of a city, to wit, 
the City of New Brunswick, it comes within the ex- 
emption act, April 11, 1866. 


Sec. 5—1. Transcript of Record, p. 25. 


The Poor Farm is used solely for municipal purposes, 
and not as a source of revenue to the city. 

Lands acquired by a city for purposes purely munici- 49 
pal are exempt from taxation. 


State, Water Commissioners vs. Gaffney. 5 Vroom 


(34.N. J.), p. 131. 


The State has the right to exempt from taxation 
particular items of property. 


Tax Cases under Act March, 1841. 12 Gill & J. (Mea.), 
y. 117. 20 


The exemption from taxation of the real estate of 
the R. & D. R. BR. Co., in the city of Richmond, is not 
unconstitutional, as being in conflict with the charter of 
said city, previously granted, giving the city power to 
tax real estate for city purposes. 


. City of Richmond vs. Rh. & D. R. R. Co. 21 Gratt 
(Va.), p. 604. 30) 
The legislative department of the State is the proper 
authority to determine what’ should and what should 
not properly constitute a public burden, and it alone 
in its discretion can direct what property shall be sub- 
ject to taxation. 


Cooley on Taxation, p. 41. 


Cooley on Const. Limit. (3d ed.) $488 $514. 0 


As a rule property dedicated to charity is not subject 


‘? 


© 


to taxation. No general statute for taxing the property 
of all persons will be interpreted as embracing property 


dedicated to public use or mere benevolence, such as 
hospitals, alms houses, ete. 


City of Louisville vs. Commonwealth. 1 Duvall (Ky.), 
295, 298-299. 


The said city and township are both public corpora- 
10 tions created for political purposes, with political pow- 
ers to be exercised in the administration of civil and 
local government. 
They are instruments and creatures of the State, sub- 
ject to the supreme control of the Legislature. The 
powers conferred upon them may at any time be re- 
pealed or abrogated, and they may be changed, divided 
and even abolished at the will of the Legislature. 
This principle has been followed by the best authori- 
20 ties, and by the United States and uate Courts. 


Cooley Const. Limit. (8d Ed) $192, §193. 
1 Dill on Mun. Corp. (3d Ed.) §54, §62. 
McLean J.,in State Bank vs. Knoop, 16 How., U.S 
369, 380. 
U.S. vs. Baltimore & O. R. R. Co., 17 Wadll., 322. 
: Sloan vs. State, 8 Blackt., (Ind.) 361. 
People vs. Morris, 13 Wend., (.N. Y.) 325. 
Mayor vs. Jersey City & B. R. R. Co., 5 C. EB. Green, * “ 
30 (20 N. J. 419.) ) 360. 
Philadelphia vs. Fox, 64 Pa., 169. 
Montpelier vs. East Montpelier, 29 Vt., 12. 
Richmond Co. vs. Lawrence Co., 12 Lil, 8 f 
People vs. Chicago., 51 L£71., 18. 


Chief Justice Story in Dartmouth College vs. Wood- 
ward, 4 Wheaton, 518, says: “ Public corporations are 
“such only as are founded by the government for pub- 
“lic purposes, when the whole interests belong to the 

40 « public. They are such as towns, cities, parishes and 
counties.” 


| and 
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The plaintiff and defendant in this suit are both of 
such a character ; public political and governmental. 

Such corporations can have no property, no interest 
which may not be taken away by the effect of legislation. 


State vs. St. Louis County Court, 34 Mo., 546, 549. 


A corporation is public when invested with political 
powers or created to be employed or partake in the ad- 
ministration of the government, or when it is the mere 
instrument of the State, created for governmental and 
civil purposes. 


City of Louisville vs. President, &e., B. Monroe, 15 
Ky.) 645. 


A county or city is not a private corporation having 
private rights conferred upon it, but is an agency of 
State government. ‘ 

State vs. St. Louis County Court, 34 Mo.,. 546. 
Philadelphia vs. Fox, 64 Pa., 169. 


The power to tax said Poor Farm was given by the 
Legislature, not by any agreement between said City 
and Township, and if the Legislature had the right to 
pass such an act, they undoubtedly had a right to repeal 


it. 30 


{t is contended that the power of taxation having been 
conferred upon the Township of North Brunswick, the 
rightg to its continuation became vested in said 'Town- 
ship, and when collected, its private property, and that 
it was in the nature of an irrepealable contract which the 
Legislature was bound to respect and could not impair. 
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lL. The said Township did not acquire, by virtue of 
said act of 1862, private property in the taxes to be col- 
lected in futuro upon said Poor Farm, nor vested rights 
in said tax which could not be disturbed by future legisla- 


- 


tion. 


The right to tax said Poor Farm was entirely of a 
political, public and governmental character, and as such 
10 was always subject to legislative control. 


Taxation being solely and absolutely in the nature of 
a public and political right, the said Township could not 
thereby secure private or vested rights. 


The rights of municipal corporations being granted 
for the purposes of the government, can never become 
such vested rights as against the State, that they cannot 


be taken away. 


Cooley on Const. Limit. (8d Ed.), §192, §193, $235. 
East Hartford-vs. Hartford Bridge Co., 10 How., U. 8. 
511, 531. 

City of Richmond vs. R. & D.R.R.Co,., 21 Gratt ( Va.) 604. 
Philadelphia vs. Fox, 64 Pa., 169. 


Political powers conferred on a corporation for the 
local government of a place are not vested rights as 
gq against the State, and may be abrogated by the Legis- 
lature, as well by a general law affecting the whole State 
as by a special act altering the powers of the corpora- 
Warner vs. Beers, 23 Wend., N. Y., 103, 126. 
People vs. Morris, 13 Wend., N. Y., 325. 
Purdy vs. People, 4 Hill, N. Y., 391. 
Gifford vs. Livingston, 2 Denio, N. Y., 380. 


tion. 


The act of 1862 did not grant the power of taxation 
to said township for private advantage or emolument, 
but exclusively for public, political and municipal pur- 


9 


poses, and therefore the said township can not stand on 
the same footing as an individual. 


Bailey vs. Mayor of New York, 3 Hill, 531. 


The Legislature can not grant powers to counties, 
cities, &c., to assess and collect taxes for any other than 


corporate and public purposes. 
Cooley Const. Limit., $129, $175, 3d Fd. a 
Harward vs. St. Clair Drainage Co, 51 Jil., 130. 
Trustees vs. People, 63 Iil., 299. 
Sleight vs. People, 74 Lll., 47, 49. 
Me Curdy vs. Tappan, 29 Wis., 664. 


Nor could the Legislature grant power to a city to 
impose a tax for a private purpose. 
20 


A tax for a private purpose is invalid. 


Burroughs on Taxation, §§ 12 & 17. 
Whiting vs. S. & F. R. R. Co., 25 Wis., 167. 
Atkins vs. Town of Randolph, 31 Vt., 247. 


A franchise to a public corporation is subject to the 
superintendence and control of the State. Such corpo- 
rations have no vested rights in their franchise. 


30 
Trustees vs. Tatman, 13 sil., 30. 
Getzweller vs. People, 14 Lil., 142. 
People vs, Chicago, 51 Til., 18. 
Phila. vs. Fou, 64 Pa., 169. 

Even the revenues of a public corporation, such as a 
county or city, are subject to the supreme control of the 
legislature. 

' ; ee 40 
Sagamon Co. vs. City of Springfield, 63 Jil., 66, 71. 
Dili on Mun. Corporations, 3d Ed., § 62. 
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2. The delegation of such legisiative authority to said 
township was not such @ contract as would prevent future 
legislation ugjon the same. 


Legislative acts respecting municipal corporations are 
not in the nature of contracts in the sense of the consti- 
tutional provision, which prohibits the obligation of 
contracts being violated. 


10 
1 Dill on Mun, Corp., $61, §63. 


Cooley on Const, Limit., 3d ed., $492, §193, §235. 
Kents Cotar, (8d Fd.) 2 Vol., $805. 
Hartford vs. Hartford Bridge Co., 10 How., U.S., 
511, 537. 
Phila. vs. Fox, 64 Pa., 169. 
Mayor, dc.,vs. J. C. & B. RR. R. Co, 5 C. EB. Green, 
N. J.,, 360. 
Rader vs. Southeasterly Road Dist.,7 Vroom N. J., 273 
Case under discussion, Transcript of Record, p. 23. 


The laws which establish and regulate municipal cor- 
porations are not contracts, but ordinary acts of the 
Legislature. 


Giving the municipal authorities exclusive right to 
establish ferries did not create a contract or vested 
rights, which the Legislature could not constitutionally 

30 change or annul. 


Bossier vs. Shreveport, 5 La, An., 661. 

City of New Orleans vs) Hoyle, 23 La. An, 
Rankin vs. Beaird, Breese, Lil., 163. 
Halliday vs. People, 5 Gill, 10 Zil., 214. 
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The money acquired by a county from the taxation of 
its citizens is not the private property of the county. 


40 An act directing the county to appropriate part of its 
revenue already collected, in 4 particular way, is not un- 
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constitutional as being retrospective in its operation. 
It takes away no vested right, nor does it impair the 
obligation of contracts. 


State, St. Louis Police Comms. vs. St. Louis County, 34 
Mo., 546. 
1 Dill on Mun. Corp., § 61. 


There is nothing in this case which discloses a private 
or proprietary right in the Township of North Bruns- 
wick by virtue of the act of 1862; the State dealt with 
said Township as a municipal corporation, with refer- 
ence to tax, a public, political, governmental matter, the 
most public known, over which the State has supreme 
authority, which springs from and is inherent in the 
State. 

The State has no right to delegate away the power of 
taxation absolutely, to an inferior branch of its govern- 90 


10 


ment. It would be ultra vires. 


The following language used by Judge Dixon when 
this case was under review, is here applicable to wit: 
“ Now, certainly there can be no shadow of support for 
“a claim that the power of taxation is in any sense the 
“ private property of the municipality; it is peculiarly 
“ public, governmental, and, as such must at all times 
“be susceptible to modification or repeal, according to 
“legislative discretion, so far as the mere right of the 30 
‘ corporation to exercise it is concerned.” 


Transcript of Record, pq. 23. 


The judgment of the Supreme Court of the State of 
New Jersey as remitted from the Court of Errors and 
Appeals should be affirmed. 

FREDERICK WEIGEL, 


Attorney for Defendant in Error. 40 
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CATHARINE A. METCALFE ET AL. VS. STEAMSHIP ALASKA. 


1 District Court of the United States, Southern District of 
New York. In Admiralty. 


To the Hon. Addison Brown, judge of the district court of the 

United States for the southern district of New York: 

The libel and complaint of Augustus Van Pelt, Francis Vogel, 
and Adolph Wolf, executors of the last will and testament of 
Christian Wolf, deeeased; Mary E. Noble, administratrix of the es- 
tate of Ralph Noble, deceased; Catherine A. Metcalfe,administratrix 
of the estate of Thomas H. Metealfe, deceased; Agnes Arnold,admin- 
istratrix of the estate of Charles Arnold, deceased, and Mary Wolf 
against The British Steamship Alaska, her engines, boilers, tackle, 
apparel, and furniture, and against al! persons lawfully intervening 
for their interests therein, in a cause of collision, civil and mari- 
time, respectfully alleges and shows as follows, upon information and 
belief, viz: 

First. That the said steamship Alaska is now lying in the port of 
New York, within the southern district of New York, and within the 
jurisdiction of this honorable court. 

Second. That at the times hereinafter mentioned your libellants, 
Augustus Van Pelt and Henry Seguine, together with Stephen H. 
Jones, Christian Wolf, and Helen M. Simonson and Eckford W. 
Simonson, who are administrators of the estate of Sarah Adelaide 

Simonson, deceased, were the owners of the pilot-boat Colum- 
2 bia, of New York, which vessel was then emploved by them 

as a pilot-boat in the harbor of New York and adjacent 
waters, for which she had been duly licensed, engaged, among other 
things, in the carrying of pilots from the port of New York out to 
sea, beyond and over Sandy Hook bar, for the purpose of meeting 
vessels bound to said port of New York and piloting such vessels 
into said port of New York over said bar of Sandy Hook. 

Third. That on the night of the second day of December, 1883, 
the said pilot-boat Columbia, which vessel was then and during all 
the times and occurrences hereinafter mentioned tight, staunch, 
strong, well and sufficiently manned and equipped, and in all re- 
spects fitted for the purposes aforesaid, and having on board, in ad- 
dition to her crew, four duly licensed pilots, viz., the above-named 
Ralph Noble, Christian Wolf, Thomas H. Metcalfe, and Charles 
Arnold, was lying about fifteen miles off the coast of Long Island, 
New York, in a direction about south by east from Fire Island 
light-house ; that the night was clear, cold, and freezing, with stars 
brightly shining, so that objects could be discerned by the naked 
eye for a long distance, and that such continued to be and was the 
case during the occurrences hereinafter stated. -The wind was blow- 
ing a fresh gale from northwest and a rough sea was running ; that 
during all of said night and during the time and occurrences herein- 
after referred to the said pilot-boat Columbia had all her lights, as 
required by law, properly set and burning brightly. 

fourth. That between the hours of half past eleven o’clock af 
midnight, while said pilot boat was lying as before stated, her watch 
1—1217 
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discovered a steamship heading to the westward and bearing from 
said pilot-boat about northeast, which steamship afterwards proved 

to be the said steamship Alaska; that thereupon those on 
3 board of said pilot-boat burned a flash light, which was the 

usual, legal, and proper signal to indicate to the said steam- 
ship that said Columbia wasa_ pilot-boat, and thereupon said pilot- 
boat directed her course to the north and eastward, so as to intercept 
the said steamship, and continued to burn flash lights as rapidly as 
possible, as required by law, until the collision hereinafter men- 
tioned occurred, as alleged. 

That, having discovered the said flash light, said steamship, in 
answer to said flash light, burned a blue light, which is the usual 
and proper signal to indicate, and did and was intended to indicate, 
to said pilot-boat Columbia that she was recognized as a pilot-boat, 
and that the services of one of her pilots was desired by said steam- 
ship, and thereupon the course of the said steamship was changed 
more to the southward and westward so as to head nearly for ye 
pilot-boat ; that afterwards, when the said vessels had approached t 
within half a mile of each other, the said steamship placed a lad ‘ee 
and hung a light over the port (or her lee) side, which was a usual 
and proper signal to indicate to the approaching pilot that his serv- 
ices were requnated, and that he was expected to board the said 
steainship at the place thus indicated ; that when the said pilot-boat 
(as is customary and as was well known to those in charge of said 
steamship the said pilot-boat would do) came to be nearly ahead of 
said steamship the said pilot-boat Columbia launched her yaw], and 
the pilot and the yawl’s crew got into her and were about leaving 
or had just left the said pilot-boat to board the said steamship when 
the said steamship, instead of stopping, continued to run ahead rap- 
idly with her helm a-port, and ran into and collided with the said 
pilot- boat, striking her abaft amidships on her starboard side with 
great force, crushing i in her side and causing the said pilot-boat and 
yaw] rapidly to sink, whereby said pilot- -boat Columbia and yawl, 

tugether with all of thé personal property and effects of all 
4 the persons on board, became a total loss, and whereby also 

all the pilots and all other persons on board of said pilot-boat 
and yaw! were drowned. 

Fifth. That under the circumstances, there being a gale of wind 
blowing and a rough sea running,it was the duty of those in charge 
and command of said steamship to exercise great care atid stop said 
steamship still and not allow her to go ahead, and those in charge 

of said pilot-boat had the right to suppose, and did suppose and 
acied upon the supposition, that said steams ship had come to a dead 
stop in order to allow the said. pilot-boat to perform the duty of 
placing said pilot on board of said steamship (as by showing said 
blue light and placing said ladder and showing : said light over the 
port side those in charge of said steamship had invited and re- 
quested) without embarrassment from the said steamship ; but those 
in charge of said steamship did not exercise great care and did not 
bring the said steamship to a full iti but failed to stop the engines 
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of said steamship or to back the said engines until it was too late to 
avoid the said collision. 

Sixth. That the conduct of the said pilot-boat and of those in 
charge or command of her was usual, prudent, and proper in all 
respects and according to the well-known custom of placing pilots 
on board of vessels, and the said collision was not caused by. any 
fault on the part of the said pilot-boat or of those on board or in 
charge or command of her; but, on the contrary, the said collision 
was caused solely by the fault and negligence and the improper and 
unseamanlike conduct of those on board and in charge and com- 
mand of said steamship. 

Seventh, That by the will of her late husband, Christian Wolf, 

which will was duly admitted to probate by the surrogate of 
o Kings county, New York, on the 10th day of January, 1884, 

your libellant, Mary Wolf, became the owner of that share of 
the said pilot-boat “Columbia ” which was owned by her late hus- 
band at the time of his death by drowning as aforesaid, viz., one- 
sixth (or four twenty-fourths) thereof, and that she is still the owner 
of said share. 

That your libellants, Francis Vogel and Adolph Wolf, are the ex- 
ecutors of the said last will and testament of Christian Wolf, de- 
ceased, and were duly qualified as such by the surrogate of Kings 
county, New York, on the 10th day of January, 1884, and that at 
the time of his death by drowning as aforesaid the said Christian 
Wolf. had property and personal effects on board of said pilot-boat 
Columbia, all of -which were lost by reason of said collision, of the 
value of four hundred dollars, as your libellants are informed and 
believe, which amount your libellants are entitled to recover from 
said steamship. 

Eighth. That your libellant, Mary E. Noble, is the administra- 
trix of the estate of Ralph Noble, deceased, and was duly appointed 
as such by the surrogate of Kings county, New York, on the twenty- 
first day of December, 1883, and that the said Ralph Noble had on 
board of said pilot-boat Columbia, at the time of his death by drown- 
ing as aforesaid, property and personal effects of the value of four 
hundred dollars, as your libellant is informed and _ believes, all of 
which were lost by reason of the collision aforesaid, which amount 
your libellant is entitled to recover of said steamship. 

Ninth. That your libellant, Catherine A. Metcalfe, is the admin- 
istratrix of the estate of Thomas H. Metcalfe, deceased, and was 

duly appointed and qualified as such by the surrogate of 
6 Richmond county, New York, on the twenty-first day of Janu- 

ary, 1884; that the said Thomas H. Metcalfe, at the time of 
his death by drowningas aforesaid, had on board of the said pilot-boat 
“Columbia” property and personal effects of the value of four hun- 
dred dollars, as she is informed and believes, all of which were lost 
by reason of said collision, which amount your libellant is entitled 
to recover from said steamship. 

Tenth. That your libellant, Agnes Arnold, is the administratrix 
of the estate of Charles Arnold, deceased, and was duly appointed 
and qualified as such by the surrogate of Richmond county, New 
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York, on the twenty-first day of January, 1854; that the said Charles 
Arnold had on board of said pilot-boat Columbia, at the time of his 
death by drowning as aforesaid, property and personal effects of the 
value of four hundred dollars, as your libellant is informed and be- 
lieves, all of which were lost by reason of said collision, which 
amount your libellant is entitled to recover from said steamship. 

Eleventh. That your libellant, Augustus Van Pelt, since the loss 
of said pilot-boat Columbia, has become and now is the owner of 
the interests in said pilot-boat formerly belonging to Mary J. Jones, 
administratrix of the estate of Stephen IL. Jones, deceased ; Helen 
M. Simonson and Eckford W. Simonson, administrators of the estate 
of Sarah Adelaide Simonson, deceased, and Henry Seguine, which, 
together with his own interests, amounts to twenty twenty- -fourths 
of the whole of said pilot-boat. 

Twelfth. That by reason of said collision your libellants sustained 
damages—that is to say, in the full value of the pilot-boat, which 

was sixteen thousand dollars, and in the said severa) amounts 
7 for loss of personal effects and other property, amounting in 

all to the further sum of two thousand one hundred dollars, 
making the total damages resulting from said collision eighteen thau- 
sand one hundred dollars. 

Thirteenth. That all and singular the premises are true and 
within the admiralty and maritime jurisdiction of the United States 
and of this honorable court. 

Wherefore libellants pray that precess in due form of law, accord- 
ing to the course and practice of this honorable court in cases of 
admirality and maritime jurisdiction, may issue against the said 
Steamship Alaska, her engines, boilers, tackle, apparel, apparatus, 
and furniture, and that all persons claiming any right, tithe, or in- 
terest therein may be cited toappear and answer under oath all and 
singular the matters aforesaid, and (whereas by the drowning of 
all of the said persons who were on board of the said pilot-boat at 
the time the said collision occurred vour libellants are deprived of 
the testimony of many who would have been their witnesses) that 
the said claimants shall produce the log books (viz., the ship’s log 
book and the engineer’s log book) of the said steamship Alaska (or 
duly verified and sworn copies thereof) for the hours between § 
o'clock p. m. of December 2d, 1883, and 8 o’clock a. m. of December 
od, 1883 (being the hours be tween which the said collision occurred), 
and shall answer under oath the interrogatories appended to this 
libel and numbered from No.1 to No. 4, inclusive, and that this 
honorable court will be pleased to decree the payment of the dam- 
ages claimed as aforesaid to these libellants, with costs, and the li- 
bellants may have such other and further relief asin law and justice 
they may be entitled to receive. 

AUGUSTUS VAN PELT. 
te) Sworn to before me on this 12th November, 1884. 
[ SEAL. | EDWIN F. WR IGHT, 
Notary Public (167), N. Y. 


WHITEHEAD, PARKER & DEXTER, 
Proctors for Libellants, Nos. 59-61, Wall St., N. Y. 
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) Ata stated term of the district court of the United States 
of America for the southern district of New York, held at the 
United States court-rooms, in the city of New York, on Tuesday, the 
eighteenth day of November, in the year of our Lord one thousand 
eight hundred and eighty-four. 
Present: The Honorable Addison Brown, district judge. 


THe Britisu Sreamsuip “Avaska,” Her Engines, «c., 
ads. 
Augustus VAN Pevr et a/. 


And now James Price, intervening as agent for the interest of 
William Pieree in the said steamship Alaska, &¢., appears before 
the honorable court and makes claim to the said steamship, &c., as 
the same are attached by the marshal, under process of this court, 
at the instance of Augustus Van Pelt ef al., and the said James 
Price avers that he was in possession of the said steamship at the 

time of the attachment thereof, and that the person above 
10 named is the true and bona fide owner of the said steamship, 
and that no other person is the owner thereof, and the said 
James Price is the true and lawful bailee thereof as agent; where- 
fore he prays to defend accordingly. 
JAMES PRICE. 
WILCOX, ADAMS & MACKLIN, 


Proctors for Claimant. 


SOUTHERN Disrricr or NEw YORK, 88: 

James Price, being duly sworn, deposes and says that he resides 
in the city of New York; that he is the agent of the above-named 
William Pierce, the owner of said steamship, who resides at Glas- 
gow, Scotland, and that this deponent is duly authorized to put in 
this claim in behalf of the owner of the said stearnship, &c., and that 
the said claim is true of the knowledge ef this deponent, except as 
to the matters therein stated on information and _ belief, and as to 
such matters he believes it to be true. 


JAMES PRICE. 


Sworn to and subseribed this 15th day of November, A. D. 1884, 


before me— 
[SEAL. | CORNELIUS D. GOULD, 
Notary Public, New York County. 


1] District Court of the United States, Southern District of New 
York. In Admiralty. 


Avaustus Van Pew and Others 
against 
Tue Britis STEAMSHIP “ALASKA.” 
‘lo the Honorable Addison Brown, judge of the district court of the 
United States for the southern district of New York: 
And now come Catherine A. Metcalfe, who says she is the widow 


G CATHARINE A. METCALFE ET AL. YS. 


of Thomas A. Metealfe, deceased ; Agnes Arnold, who says that she 
is the widow of Charles Arnold, deceased: Mary E. Noble. who savs 
that she is the widow of Ralph Noble, deceased: Mary Wolf, who 
says that she is the widow of Christian Wolf, deceased. and Bella 
Forblade, who says that she is the widow of Harry Forblade. de- 
ceased, and state that their réspective husbands were on board of the 
said pilot-boat Columbia at the time of the collision stated in the 
libel filed herein, and that all of their said husbands lost their lives 
by reason of said collision, and ask that they be made parties to said 
‘ause and for leave to file a supplementary libel ‘herein on behalf of 
themselves, as individuals, and of their children. 


WHITENEAD, PARKER & DEXTER, Proctors. 


l 2 Suppl site ntury Lihe i. 


DD) strict Court of the United States, Southern District of New York. 
In Admiralty. 


Avuaustus VAN PELT and Others, Libellants, 
against 
Tue Brirish SreaMsaip ALAsKA, Her Engines, ete. 


To the Hon. Addison Brown, judge of the district court of the United 

States for the southern district of New York: 

The supplementary libel of Catherine A. Metcalfe, Mary E. Noble, 
Agnes Arnold, Mary E. Wolf, and Bella Forblade against the said 
Steamship Alaska, ber engines, boilers, tackle, apparel, and furni- 
ture, and against all persons lawfully intervening for their interests 
therein, respectfully alleges— 

First. That the allegations contained in the first, second, third, 
fourth, fifth, and sixth articles of the libel against said Steamship 
Alaska heretofore filed in this cause on the 13th day of November, 
1884 (to all of which reference is more particularly had), are true, as 
your libellants are informed and believe. 

Second. That at the time of the collision in said libel mentioned 
Thomas A. Metcalfe (who was the husband of your libellant, Cath- 
erine A. Metcalfe, and her sole support) was a duly licensed pilot, 
and was engaged in the prosecution of his business and voca- 
tion as such licensed pilot on board of said pilot-boat Colum- 
bia; that by the fault, negligence, and unseamanlike conduct 
of those in charge and command of said steamship Alaska in caus- 
ing said collision, and not by the fault or negligence of the said 
Thomas A. Metcalfe or of those in charge and command of the said 
pilot-boat Columbia, said Thomas A. Metcalfe lost his life by drown- 
ing, and by reason of his death so caused your libellant, Catherine A. 
Metcalfe, lost the support of her said husband and was deprived of 
his society, and became and was damaged in the sum of five thou- 
sand dollars. 

Third. That at the time of the collision in said libel mentioned 
Charles Arnold (who was the husband of your libellant, Agnes 
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THE STEAMSHIP ALASKA, &€. 7 
Arnold, and her sole support and that of her infant child, Harry 
Arnold, aged 3 vears) was a duly licensed pilot, and was engaged in 
the prosecution of his business and vocation as such licensed pilot 
on board of the said pilot-boat Columbia. 

That by the fault, negligence, and unseamanlike conduct of those 
on board and in charge and command of said steamship Alaska in 
causing said collision, and not by the fault or negligence of the said 
Charles Arnold or of those on board or in charge and command of 
said pilot-boat Colambia, said Charles Arnold lost his life by drown- 
ing, and by reason of his death so caused your libellant and her 
said infant child lost the support of her said husband and were de- 
prived of his society, and became and were damaged in the sum of 
ten thousand dollars. 

Fourth. That at the time of the collision in said libel mentioned 
Ralph Noble (who was the husband of your libellant, Mary E. Noble, 
and the sole support of herself and their daughter, Bella Noble, aged 
sixteen vears) was a duly licensed pilot, and was engaged in the 

prosecution of his business and vocation as such licensed 
14 pilot on board of the said pilot-boat Columbia; that by the 

fault, negligence, and unseamanlike conduct of those in 
charge and command of said steamship Alaska in causing said col- 
lision, and not by the fault or negligence of the said Ralph Noble 
or of any one else in charge and command of said pilot-boat Columbia, 
said Ralph Noble lost his life by drowning, and by reason of his 
death so caused your Jibellant and her said daughter lost the sup- 
port of her said husband and were deprived of his society, and were 
damaged in the sum of ten thousand dollars. 

Fifth. That at the time of the collision in the said libel men- 
tioned Christian Wolf (who was the husband of your libellant, 
Mary Wolf, and her sole support and that of her five children, viz., 
Lena Wolf, aged 18 years; Christian Wolf, aged 16 years; William 
Wolf, aged 10 years; Louisa Wolf, aged 9 years, and Georgiana 
Wolf, aged 7 years) was a duly licensed pilot, and was engaged in 
the prosecution of his business and vocation as such licensed pilot 
on board of the said pilot-boat Columbia; that by the fault, negli- 
gence, and unseamanlike conduct of those in charge and command 
of said steamship Alaska in causing said collision, and not by the 
fault or negligence of the said Christian Wolf or of any one else in 
charge and command of the said pilot-boat Columbia, said Christian 
Wolf lost. his life by drowning, and by reason of his said death so 
caused your libellant and their said children lost the support of her 
said husband and were deprived of his society, and became and 
were damaged in the sum of ten thousand dollars. | 

Sixth. That at the time of the said collision in said libel men- 
tioned Henry Forblade (who was the husband of your libellant, 

Bella Forblade, and her sole support and that of their infant 
15 children, John Henry Forblade, aged seven years; Daniel 
lorblade, aged three vears, and Caroline Forblade, aged two 
vears) was the cook of said pilot-boat Columbia; that by the fault, 
negligence, and unseamanlike conduct of those in charge and com- 
mand of said steamship Alaska in causing said collision, and not 
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by the fault or negligence of said Harry Forblade or any one in 
charge and command of the said pilot-boat Columbia, said Harry 


Forblade lost his life by drowning, and by reason of his death so. 
eaused your libellant and their said children ‘lost the support of 


her said husband and were deprived of his society, and became and 
were damaged in the sum of ‘ten thousand dollars. 

Seventh. That all and singular the premises are true and within 
the admiralty and maritime jurisdiction of the United States and 
of this honorable court. 

Wherefore libellants pray that process in due form of law, ac- 
cording to the course and practice of this honorable court in 
causes of admiralty and maritime see eran may issue against 
the said Steamship Alaska, her engines, boilers, tackle, apparel, and 
furniture, and that all persons having or claiming to have any 
right, title, or interest therein may be cited to appear and answer 
under oath all and singular the matters aforesaid, and that this 
honorable court will be pleased to decree the payment of the dam- 
ages claimed as aforesaid to these libellants respectively, with costs, 
and that the libellants may have such other and further relief as in 
law and justice they may be entitled to receive. 

By WHITEHEAD, PARKER & DEXTER, 
Proctors for Libellants. 


James Parker, being sworn, saith that he is one of the proctors 

for libellants; that the statements of the supplementary libel 

16 are true,as he believes. ‘The grounds of his belief are the 
investigations he has made and papers in his possession. 


JAMES PARKER. 


Sworn to before me on this 22d day of November, 1884. 
[L. s.] EDWIN F. WRIGHT, 
Notary Public, (167), N. ¥. Co. 


17 isxxceptions and answer of William Pearce, of Glasgow, Scot- 

land, the owner and claimant herein of the steamship Alaska 

her engines, &c., to the libel and complaint of Augustus Van Pelt 

and others and the supplementary libel of Catharine A. Metealfe 

and others against the said Steamship Alaska, her engines, &c., 
in a cause of collision, civil and maritime. 


To the Honorable Addison Brown, judge of the district court of 


the United States for the southern district of New York : 

He excepts to the said libel and supplemental libel— 

(1.) In that at the time of the alleged collision herein the said 
steamer Was a registered British steamer, owned by a person or per- 
sons subjects of Great Britain, and domiciled there, and that said 
alleged collision was on the high seas and not within the territorial 

limits or jurisdiction of the State of New York or of the dis- 
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New York, and that this honorable court has no jurisdiction 
of this action. 
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(2.) In that in respect to the damages claimed in said libel and 
supplemental libel for loss of life this court has no jurisdiction. 

lirst. In no way waiving the exceptions herein to said libel and 

supplemental libel, but expressly relying and insisting thereon the 

sume as if no answer had been interposed herein, he answers in re- 

spect to the allegations contained in the first article of the libel that 

he admits the said steamer was lying in the port of New York at 


the time of the commencement of this action. 
Second. He has no knowledge as to the allegations contained in 
the second article of the libel, and therefore leaves the libellants to 


make such proof thereof as they may be advised. 

Third. He has no knowledge as to the allegations contained in 
the third article of the libel, except as is hereinafter stated and ad- 
mitted, and therefore leaves the libellants to make such proof thereof 
as they may be advised. 

fourth. He has no knowledge as to the allegations contained In 
the fourth article of the libel, except that, as he has been informed 
and believes, a vessel showing the usual signals for a pilot-boat and 
being in about the same vicinity alleged in the libel and bearing 
about southwest from tie said steamship, which said steamship was 
then on a course to the westward, the said supposed pilot-boat di- 
rected her course in the direction of the said steamer to intercept 
her, showing the usual pilot signal of the flash or flare-up light, to 
which the said steamer replied by showing a blue light to the said 

approaching vessel, supposlog she Was a pilot-boat, and 
L!) thereupon a light was hung or placed above the port or lee 
_ side of said steamer, which was the proper side for a pilot to 
board said steamer and for a pilot-boat to come alongside, and which 
light was to indicate to the said approaching vessel that the said 
steamer expected to be boarded on that the said port side. In re- 
spect to the remaining allegations of the said fourth article of the 
said libel the claimant leaves the libellants to make such proof thereof 
as they may be advised, except as herein stated or admitted. 

Fifth. He has no knowledge as to the allegations contained in the 
fifth article of the libel.and therefore leaves the libellants to make such 
proof thereof as they may be advised, except that he denies, on in- 
formation and belief, each and every allegation of neglect or want 
of care on the part of the said steamship or those having charge of 
her, or that said steamship did not stop or back her engines. 

Sixth. He denies, on information and belief, the allegations « on- 

: tained in the sixth article of the libel. 

= Seventh. He has no knowledge as to the allegations contained in 
the seventh article of the libel, and therefore leaves the libellants to 
make such proof thereof as they may be advised. 

Kighth. He has no knowledge as to the allegations contained in 
the eighth article of the libel, and therefore leaves the libellants to 
make such proof thereof as they may be advised. 

Ninth. He has no knowledge as to the allegations contained in 
the ninth article of the libel, and therefore leaves the libellants to 

make such proof thereof as they may be advised. 
20 Tenth. He has no knowledge as to the allegations con- 
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tained in the tenth article of the libel, and therefore leaves the 
libellants to make such proof thereof as they may be advised. 

Eleventh. He has no knowledge as to the allegations contained in 
the eleventh article of the libel, and therefore leaves the libellants 
to male such proof thereof as they may be advised. 

Twelfth. He has no knowledge as to the allegations contained in 
the twelfth article of the libel, and therefore leaves the libellants to 
make such proof thereof as they may be advised. 

Thirteenth. He denies, on information and belief, the allegations 
contained in the thirteenth article, and in respect to the jurisdic- 
tion of this honorable court he does not admit the same, but leaves 
the libellants to make the same appear on the trial of this action as 
they may be advised. 

Fourteenth. In respect to the allegations contained in the first 
article of the supplemental libel— 

es He excepts to the same in that as to the claim or claims 
therein mentioned this honorable court has no jurisdiction, and that 
the libellants have no remedy in admiralty in rem, as he is advised. 

(2.) He further excepts to the same in that the said supplemy ntal 
libel does not set forth facts sufficient to constitute a cause of action. 

(3.) In that, as appears on the face of the said supplemental libel, 
the libellants have no cause of action, and he prays the same bene- 
fit of the above exceptions as if he had filed separate and: inde- 
pendent exceptions herein. 

liftceenth. Inno way waiving the exceptions herein, but expressly 

relying and insisting on each and every thereof, answering 
21 herein, he denies the allegations contained in the first article 
of the said supplemental libel, excepting as lierein admitted. 

Sixteenth. He has no knowledge as to the allegations contained 
in the second article of the supplemental libel, and therefore leaves 
the libellants to make such proof thereof as he mav be advised, 
except that he denies, on information and belief, that there was any 
fault, negligence, or unseamanlike conduct of those in charge and 
in command of the sail steamship Alaska in causing said collision. 

Seventeenth. He has no knowledge as to the allegations contained 
in the third article of the supplemental libel, and therefore leaves 
the libellants to make such proof thereof as they may be advised, 
except that he denies, on information and belief, that there was any 
fault, negligence, or unseamanlike conduct of those in charge and 
in command of the said steamship Alaska in causing said collision. 

Kighteenth. He has no knowledge as to the allegations contained 
in the fourth article of the supplemental libel, and therefore leaves 
the libellants to make such prool thereof as they may be advised, 
except that he denies, on information and belief, that there was any 
fault, negligence, or unseamanlike conduct of those in charge and 
in command of the said steamship Alaska in causing said collision. 

Nineteenth. He has no knowledge as to the allegations contained 
in the fifth article of the supplemental libel, and therefore leaves 
the libellants to make such proof thereof as they may be advised, 
except that he denies, on information and belief, that there was any 
fault, negligence, or unseamanlike conduct of those in charge and 
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in command of the said steamship. Alaska in causing said collis- 
On. 
22 Twentieth. He has no knowledge as to the allegations con- 
tained in the sixth article of the supplemental libel, and 
therefore leaves the libellants to make such proof thereof as they 
may be advised, exa@@pt that he denies, on information and_ belief, 
that there was any fault, negligence, or unseamanlike conduet of 
those in charge and in command of the said steamship Alaska in 
causing said collision. 

‘Twenty-first. The claimant denies each and every allegation con- 
tained in the seventh article of the supplemental libel, and leaves 
the libellants to make such proof thereof as they may be advised, 
both in respect to the facts and also as to’ the jurisdiction of this 
honorable court. 

Twenty-second. Further answering herein, the claimant aileges, 
on information and belief, that sinee the time of the alleged collision 
herein the said steamer Alaska has been in the port of New York 
repeatedly, and that the libellants herein have had full opportunity 
LO enforce their said alleged claims against the sald steamer, if any 
.existed, but that they neglected so to do; and, on information and 
belief, he further alleges that no claim was ever made on the owners 
of the said steamer for any loss or damage referred to in the libel, 
but, on the contrary, the said owners have been notified on the be- 
half of the libellants that thev did not intend so to do, and the first 
intimation there ever was, as he is informed and _ believes, that any 
such claim would be made was by the commencement of this action. 

Ile further answers tbat since the alleged collision and on or about 
the llth day of ( etober, ISS 4 he purchased the said steamer Alaska, 
her engines, tackle, apparel, and furniture, for a full consideration, 
without any notice whatever of any such alleged claim or claims, 

and that he had no knowledge thereof until the commence- 
23 ment of this action, and that by reason of the laches of the 

libellants they have lost any lien or claim, if any they ever 
had, 

Twenty-third. Further answering on information and _ belief, the 
claimant hereiu alleges that upon the night in question the Alaska 
was bound from Liverpool to New York; that the might was a very 
dark, starlight right, making it Impossible to see opake objects ex- 
cept at short distances, but a good night for seeing lights; that the 
wind was blowing a very heavy gale from the northwest and caus- 
Ing a heavy sea, which broke in heavy masses over the starboard 
bow and stem, and so heavy that it threw the spray over the bridge; 
that not less than three officers were Upon the bridge up to the time 
of the collision, one of whom was the master, besides two look-outs, 
one stationed upon the starboard and the other upon the port side 
of the bridge (it being iin possible, owlhg to the violence ot the wind 
and the roughness of the sea, to station a look-out upon the bow), 
and that all were carefully attending to their respective duties. The 
regulation lights of the steamer were set and carefully attended to, 
and were burning brightly at the time of the collision. The course 
of the steamer, up to the time she made Fire Island light, which 
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light she made before the collision, was about west half north, which 
was then changed to west by north. This course brought her within 
three points of the wind and her head nearly to the sea; that while 
in the above-named vicinity the light of a pilot-boat was made a 
long distance off, broad upon the port bow of the steamer, and she 
also showed a flash signal light to indicate thaf{\she was a pilot-boat, 
and immediately a blue light was burned on the steamer to show 
that she desired a pilot. The said supposed pilot-boat was off so 
broad upon the port bow of the steamer that had the steamer kept 

her course she would have passed well to the north of the 
24 said pilot-boat, and under such circumstances the wheel was 

starboarded and her head changed to about west by south 
half south. The port gangway was manned, a light held. over the 
lee side, and every necessary and usual step taken to receive the 
pilot. 

The lee or port side was the side, as the weather was that night, 
for a pilot to board ora pilot-boat to approach, as no small boat 
could have lived upon the starboard side for any time. The engines 
were slowed down half speed, and the steamer running against the 
wind and sea, as she was that night, it slowed her speed much more 
‘apidly than such a reduction of speed would under ordinary cir- 
cumstances. The vessels at this time were still a long distance apart; 
that very shortly thereafter her engines were slowed down and the 
diminished headway of the steamer was still farther rapidly checked ; 
that soon thereafter her engines were stopped, at which time the said 
steamer’s headway was about stopped in the water. 

That up to this time the said approaching vessel had borne sev- 
eral points off the port bow of the steamer (the orders to the wheel- 
man of the steamer having been to keep such bearing), and the said 
pilot-boat was apparently approaching the steamer so that she would 
be on the lee or port side of the steamer, when and where the pilot 
should board her; and the steamer’s wheel being slightly to port, 
and so kept, and the small boat of the supposed pilot-boat being 
momentarily expected to come in sight upon the port or lee side of 
the steamer, when suddenly and unexpectedly, when the vessels 
were very close together, the light of the supposed pilot-boat Was 
seen to close rapidly in upon the course of the steamer and appar- 
ently to cross the steamer’s bows, when immediately the steamer’s 
engines were put full speed astern, and so continued until after the 

collision hereinafter stated, which took place about three 
25) minutes after the engines were working full speed astern and 
when the headway of the steamer was stopped. 

That the said change of course of the pilot-boat brought her into 
the wind, apparently, and directly across the bows of the steamer, 
when, having by this sudden manceuvre in the strong northwest 
gale found herself drifting down upon the steamer, she attempted 
to fill away, but continued to drift upon the steamer, and her star- 
board quarter struck the steamer’s starboard bow, by which the 
pilot-boat was overturned and sunk, as believed, on such account, 
and by no other injury, as near as can be ascertained. 

That the attempt of the pilot-boat to thus cross the bows of the 
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steamer from the lee to the weather side, not only in the danger of 
crossing or attempting to cross the bows of a heavy steamer in the 
night-time, but going from a comparatively smooth sea, which the 
lee side of the steamer afforded, into a rough sea, and which would 
place her where she could render no aid tothe smal! boat, was to be 
and was entirely unexpected by those on board of the steamer. 

That every exertion was made by those on the steamer, not only 
to avoid such collision, but to save the lives of those on board, but 
without avail. The lite-boat was lowered and sent away, and the 
steamer remained in the vicinity of the said disaster until daylight, 
when she proceeded on. 

Twenty-fourth The claimant denies each and every allegation 
contained in the said libel or supplemental libel contrary to the 
foregoing statement of the collision and which 1s not herein ex- 
pressly admitted. 

Twenty-fifth. That all and singular the premises are true. 
2b Wherefore the claimant prays the dismissal of the libel 
herein, with costs. 
WILCOX, ADAMS & MACKLIN, 
(‘laimant’s Proctors. 


WILC 4 Advocate. 
SOUTHERN Distrricr or New York, 


Franklin A. Wileox, being duly sworn, deposes and says that he 
is one of the firm of Wileox, Adams & Macklin, proctors for the 
claimant in the above-entitled action: that he has read the fore- 
going answer and knows the contents thereof, and that the same, to 
the best of his information and belief, is true: that his belief Is 
grounded upon information derived from the agent of the claimant 
and from correspondence and statements ; that the claimant’s place 
of residence is in Glasgow, Scotland, where he now is. 


Fr. A. WILCOX. 


Sworn to before hie this 2d day of lebruary, LSS. 
IL. 8. | CORNELIUS D. GOULD, 
Notary Public. Ni ii bork (v. 


WILCOX, ADAMS & MACKLIN, 
Proctors for Claimant. 69 Wall Street, Neu York City, 
WILCOX, Advocate. 


oe At a stated term of the district court of the United States of 
America for the southern district of New York, in admiralty, 
held in the United States court-room, in the city of New York, on 
the 17th day of February, in the year one thousand eight hundred 
and elghtv-seven. 
Present: Hon. Addison Brown, district judge. 


Avuaustus VAN PELT et als. 
against 
THe STeAMSHIP “ALASKA,” Her Engines, &c., Xe. 


The above-entitled suit having been heard upon the pleadings 
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and proofs, and an interlocutory decree having been entered therein, 
bearing date the 27th day of May, in the vear one thousand eight 
hundred and eighty-six, whereby it was ordered, adjudged, and de- 
creed that the collision mentioned in the pleadings and the dam- 
ages caused thereby were caused, occasioned, and incurred by and 
through the mutual fault of the steamship “Alaska” and the pilot- 
boat or schooner “Columbia” in said pleadings mentioned; and it 
was therefore ordered, adjudged, and decreed that the libellants, 
Augustus Van Pelt and Mary Wolf, as owners of said schooner 
“Columbia,” and libellants, Francis Vogel and Adolphus Wolf, 
executors of the last will of Christian Wolf, deceased; Mary E-. 
Nobie, administratrix of the estate of Ralph Noble, deceased; Catha- 
rine A. Metcalfe, administratrix of the estate of Thomas H. Metealfe, 

deceased; Agnes Arnold, administratrix of the estate of 
28 Charles Arnold, deceased, and Bella Forblade, administra- 

trix of the estate of Harry Forblade, deceased, recover of said 
steamship “Alaska” one-half of the damages by them severally sus- 
tained by reason of the matters by them alleged in their said libel, 
according to their several interest and amounts of damages; and 
by said interlocutory decree it was further ordered, adjudged, and 
decreed that Catharine A. Metealfe, widow of Thomas H. Met- 

‘alfe, deceased ; Agnes Arnold, widow of Charles Arnold, deceased, 
for herself and her infant son, Harry Arnold, also the child of said 
Charles Arnold; Mary E. Noble, widow of Ralph Noble, deceased, 
for herself and her infant child, Bella Noble. also the child of said 
Ralph Noble; Marv Wolf, widow of Christian Wolf, deceased, for 
herself and her infant children, Lena Wolf, Christian Wolf, William 
Wolf, Louisa Wolf, and Georgiana Wolf, also children of said 
Christian Wolf, and Bella lorblade, widow of Harry lorblade, de- 
ceased, for herself and her infant children, John Henry Forblade, 
Daniel Forblade, Caroline Forblade, and Harry Forblade, also 
children of said Harry Forblade, do each and all of them recover 
one-half their damages by each and all of them severally sustained 
by reason of the matters by each and all of them, severally alleged 
in the supplemental libel by them in said cause filed; and by said 
interlocutory decree it was further ordered, adjudged, and decreed 
that said Steamship “Alaska ” be condemned to pay the said one- 
half of the said several amounts of damages; and by said interlocu- 
tory decree it was further ordered that it be referred to Samuel H. 
Lyman, Esq., one of the commissioners of said court, to take proof 
of the several interests of the respective libellants, to ascertain the 
several amounts due to them for their damages upon their several 
interests as. the same shall appear, and report with his opinion 

thereon, and that said commissioner take proof of the In- 
29 terests and kinshipof said several libeilants as in said libel 
and supplemental libel set forth ; 

And the report of thesaid com niissioner, bearing date the nineteenth 
day of November, 1886, having been presented to the court and 
filed, from which report it appears that the value of the said schooner 
“Columbia” immediately previcus to the said collision, viz., upon 
December 2d, 1883, was the sum of twelve thousand dollars, and 
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that the said vessel was owned by the libellants, Augustus Van Pelt, 
five-sixths thereof, and Francis Vogel and Adolph Wolf, as exeeu- 
tors of the lest will of Christian Wolf, deceased, one-sixth, and that 
in accordance with said interlocutory decree the said Augustus Van 
Pelt was entitled to recover, as the one-half of the value of his said 
five-sixths, the sum of five thousand dollars ($5,000), and the said 
l'rances Vogel and Adolph Wolf, as executors aforesaid, the one- 
half of their one-sixth, the sum of one thousand dollars ($1,000); 
And it further appearing from the report that the libellants, 
Francis Vogel and Adolph Wolf, as executors of the estate of Chris- 
tian Wolf, deceased, are entitled to recover, as the one-half vaiue of 
the personal effects of said Christian Wolf lost by said collision, the 
sum of one hundred forty-six and ,*°, dollars ($146.20); that the 
libellant, Mary E. Noble, as administratrix of the estate of Ralph 
Noble. deceased, is entitled to recover, as the one-half value of the 
personal effects of said Ralph Noble lost by said collision, the sum 
of one hundred and fifty dollars ($150) ; that the libellant, Catharine 
A. Mete: ilfe, us administrs atrix of the estate of Thomas H. Metealfe, 
deceased, is entitled to recover, as the ante value of the personal 
effects of said Thomas H. Metealfe lost by said collision, the sum of 
sixty-seven and °°; dollars (867.50); that the libellant, Agnes Ar- 
nold, as administratrix of the estate of Charles Arnold, de- 
opt) ceased, Is entitled to recover, as the one-half value of the per- 
sonal effects of said Charles Arnold lost by said collision, 
the sum of one hundred and thirty-eight )°, dollars ($138.75); and 
the libellant, Bella Forblade, is entitled to recover, as the one-half 
value of the personal effects of said Harry lorblade lost by said 
collision, the sum of forty-five dollars (345) ; 
That the libellant, Catharine A. Metcalfe, is entitled, as the widow 
f Thomas H. Metealfe, to recover as damages for the loss of the sup- 
port of her husband, Thomas H. Metcalfe, who lost his life by said 
collision, the one-half of her said damages, being the sum of two 
thousand four hundred and twenty and (°) dollars ($2,420.28); that 
the libellant, Agnes Arnold, as the widow of Charles Arnold, de- 
ceased, for herself and her infant son, Harry Arnold, also the son 
of said Charles Arnold, is entitled to recover as damages for the loss 
of support of her husband, Charles Arnold, who lost his life by said 
collision, one-half of the sum which under the statute of the State — 
New York is fixed as the limit of damages to the widow and next of 
kin to be awarded in such cases in State courts, viz., the sum of two 
thousand five hundred dollars ($2,500), and that, but for the analogy 
which this limitation by statute affords, said widow would be entitled 
to recover under said interlocutory decree, as the one-half of her 
suid damages, the sum of five thousand three hundred and ,°5 dol- 
lars ($5,300.40); that libellant, Mary E. Noble, as the widow of Ralph 
Noble, deceased, for herself and her daughter, Bella Noble, also the 
daughter of said Ralph Noble, is entitled to recover, as the one-half of 
her damages for the loss and support of her said husband, who lost 
his life by said collision, the sum of two thousand two hundred and 
eiglty-nine and 48, dollars ($2,289.23); that libellant, Mary Wolf, 
widow of Christian Wolf, deceased, for herself and her infant chil- 
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dren, Lena Wolf, Christian Wolf, Wm. Wolf, Leuisa Wolf. 
ol and Georgiana Wolf, also the children of said Christian Wolf. 

who lost his life by said collision, is entitled to recover, as 
damages for the loss of support of her said husband, one-half the 
sum which under the statute of the State of New York is fixed as 
the limit of damages to be awarded to the widow and next of kin 
in such cases in the State courts, viz., the sum of two thousand five 
hundred dollars ($2,500), and that, but for the analogy which the 
limitation by statute affords, said libellant, Mary Wolf, would be 


entitled to recover, as the one-half of her said damage, the sum of 


six thousand six hundred eighty-six and 5 dollars ($6,686.44): 
that said libeliant, Bella Forb ls ide, as the widow of Harry Forblade, 
deceased, for her self and her infant children, John Henry Forblade, 
Daniel Forblade, Caroline Forblade, and Harry Forbl: ade, also chil- 
dren of said Harry Forblade, who lost his life by said collision, is 
entitled to recover, as the one-half of her damage for loss of support 
of her said husband, the sum of two thousand five hundred dollars 
($2,500), and that, but for the analogy which this limitation of — 
statute of the State of New York affords, said widow would be enti- 
tled to recover, as the one-half of her said damages, the sum of three 
thousand two hundred and eighty-one and ,% “dollars ($5,281.25), 
and that all of said several sums are recoverable, with interest from 
December 2, 18835: 

To which report of said cominissioner all of said libellants ex- 
cepted for reasons stated in their said exceptions, duly filed, reference 
thereto being had, and to which report of said commissioner claim- 
utit also excepted for reasons stated in his said exceptions, duly filed, 
reference thereto being had ; 

Which said exceptions of libellants and claimant were all, after 
argument thereon, overruled, and the report of said commissioner 
In “all respects coufirmed, except th: at the title to said one-sixth share 

in said pilot-boat “Columbia” is found by the court to be in the 
o2 libellant, Mary Wolf, and not in libellants, Francis Vogel and 

Adolph W olf, as executors of the last will of Christian Wolf. 
deceased, and. except also as to the claims of said Catharine A. Met- 
‘alfe, as widow of said Thomas H. Metcalfe; Mary E. Noble, as 
widow of said Ralph Noble: Mary Wolf, as widow of Christian 
Wolf; Agnes Arnold, as widow of Charles Arnold, and Bella For- 
blade, as “widow of Harry Forblade, for and on behalf of themselves 
and their said children, respec tively, for loss of support of their re- 
spective husbands, in which respect claimant’s exceptions are sus- 
tained : 

Now, tuerefore, on motion of Messrs. Whitehead, Parker, and 
Dexter, proctors for the libellants, it is— 

Ordered, adjudged, and decreed that the said libellants do respect- 
ively recover from said Steamship “ Alaska” and its stipulators the 


following sums, subject to hereinafter reduction in the matter of 


costs, viz: 
Augustus Van Pelt, as owner of one-sixth of said _pilot- 

boat “ Columbia,” the sum of five thousand nine hun- 

dred and fifty-eight EE OTERO se he MIRC emo $5,908 VO 
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Mary Wolf, as owner of one-sixth of said pilot-boat “ Co- 

lumbia,” the sum of eleven hundred and ninety-two 

IO icc cites cat octal ech tales anti cin Rh mtsatnenl dh cc 1,192 00 
l'rancis Vogel and Adolph Wolf, as executors of the last 

will of Christian Wolf, deceased, for loss of personal 

effects, the sum of one hundred and seventy-four dol- 

MOOD Gib niee coceess nie ened «cuneate 174 00 
Catharine A. Metcalfe, administr: atrix of the estate of 

Thomas H. Metcalfe, deceased, for loss of. personal 


effects, the sum of eighty dollars. -...... ..necccccsua 80 00 
Mary E. Noble, adminis - itrix of Ralph Noble, deceased, 
for loss of personal ¢ fects, the sum of one hundred 

seventy-eight nad ite GOGO. oe ncien uid wane 178 75 
Jo Agnes Arnold, bos Ov of Charles Arnold, 
deceased, for loss of personal effects, the sum of 

one hundred and sixty-five dollars.....---..-..---- 165 O00 


Bella Forblade, administratrix of Harry Forblade, de- 
ceased, for loss of personal effects, the sum of fifty-three 
dollars ....-. scab <n aioaine owere'es eaisenueliansh : 53 00 


It is further ordered, adjudged, and decreed that the supplemental 
libel of Catharine A. Metcalfe, widow of Thomas H. Metcalfe; Mary 
Ie. Noble, widow of Ralph Noble: Mury Wolf, widow of Christian 
Wolf; Agnes Arnold, widow of Charles Arnold; and Bella For- 
blade, widow of Harry Forblade, claiming damages on behalf of 
themselves and their said children for lossof the support of their re- 
spective husbands, whose lives were lost by said collision, be dismissed 
without costs against them or either of them. 

It is further ordered, adjudged, and decreed that the libellants’ 
costs herein, taxed at the sum of five hut ndred and seventy-three and 
1° dollars ($573.70), and the ¢ laimant’ s costs herein, taxed at the 
sum of seven hundred and seventy-nine +4, dollars, be ap portioned 
between the partie ‘s—-that is to oa that one- half of the difference in 
favor of the claimant, Viz., the sum of one hundred and two TOO 
doliars, be deducted from the amounts decreed in favor of the libel- 
lants, and their said amounts deducted in praportion they bear to 
the whole, leaving the amounts to be recovered hereunder by the 
said libellants as follows, viz: 


Augustus Van ey eter eon nie S5.878 81 
ea RE OAL A IRENE ER 
Franeis W olf and Adolp h Wolf, as executors, &e. ...--- 171 69 
Catharine A. Metealfe, as administr: S. Westen 78 94 

bare I’. Noble, as administratrix o~ cmeisnseniie ahead 176 37 
Agnes Arnoid, as administratrix, Cc. .... ccc ccncccns L103 60 
Bella Forblade, as administratrix, &c. ................ 52 30 
o4 [t is further ordered, adjudged, and decreed that unless an 
appeal be taken from this decree within the time limited by 


law and as prescribed by the rules of this court the claimant’s stipu- 
lators, for costs and value herein, cause the engagements of their 
stipulations to be performed. , 
; ADDISON BROWN. 
d—1217 
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Notice of Appeal. 


District Court of the United States for the Southern District of New 
York. In Admiralty. 


Aucustus VAN PE tT et als. 
against 
Tue STeaAmMsuiv “ALASKA 


iy wC., We, 
The libellants all appeal from the final deeree entered in this cause 
February 15th, 1887, to the next circuit court. 
Dated New York, February 26th, 1857. 
WHITEHEAD, PARKER & DEXTER, 
Proctors for Libe llants. 
To Samuel H. Lyman, Esq., clerk of said court. 
To Messrs. Wilcox, Adams & Macklin, proctors for claimant. 


Take notice that a notice of appeal, of which the above is a true 
copy, has this day been filed in the office of the clerk of said 


35 district eourt of the United States for the southern distriet of 


New York. 
Dated New York, February 26th, 1887. 
WHITEHEAD, PARKER & DEXTER, 
Proctors for the Libellants. 


Service of a copy of the above notice of appeal is hereby admitted 
as of this date. 
Dated New York, February 26th, 1887. 
WILCOX, ADAMS, & MACKLIN, 


Proctors for ( ‘laimants. 


District Court of the United States for the Southern District of New 
Y ork. 


Avaustus VAN Petr et al. 
against 
THE STEAMSHIP “ALAsKA,” Her Engines, Xe. 


Sirs: You will please take notice that the claimant herein hereby 
appeals to the next circuit court of the United States for the southern 
district of New York from each and every part of the final decree 
entered herein on the 18th day of February, 1887. 

Yours, ete., WILCOX, ADAMS & MACKLIN, 
Proctovs for Claimant. 
Dated New York, February 28, 1887. 


To Messrs. Whitehead, Parker & Dexter, proctors for libellants. 
To Samuel H. Lyman, Esq., clerk. 


36 At a stated terin of the district court of the United States 
for the southern district of New York, held at the United 
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States court-rooms, in the city of New York, on the 28th day of Feb- 
ruary, 1887. 
Present: Hon. Addison Brown, judge. 


VAN Petr and Others against 8. 8S. “AnasKa,” &e. 


Upon the annexed consent it is ordered— 
Ist. That the libellants may amend their libel so that the claim 
for loss of lives shall be ten thousand dollars instead of five thou- 
sand dollars. 

2d. That the claimant may amend his answer so as to plead the 
law of Great Britain as applicable to the steamer in the action. 

3d. That no further security will be required on the appeal about 
to be tuken by the parties by the action, either for COSts or otherwise. 


ADDISON BROWN. 


. 


We hereby consent to the entry of the above order. 
Dated February 11th, 1887. 
WHITEHEAD, PARKER & DEXTER, 
Proctors for Libellants. 
WILCOX, ADAMS & MACKLIN, 


Proctors for Claimant. °* 
ay Circuit Court of the United States. Southern District of New 


York. 


Aveustus VAN Petr et al., Libellants and Appellants, 


against 
THe SreamMsuipe “Avaska,”’ Her Engines, &c.; WittiAmM PEARCE, 
Claimant and Appellant. 


To the circuit court of the United States for the southern district of 

New York: 

The appeal of William Pearce, claimant of the above-named 
steainship “Alaska,” her engines, &c., shows— 

That on or about the 15th day of November, 1884, Augustus 
Van Pelt and others, the libellants herein, filed their libel, and on 
the 21st dav of November, 1884, their supplemental libel, in the dis- 
trict court of the United States for the southern district of New York 
against the above-aamed steamer “Alaska,” her engines, &c., claim- 
ing over fifty dollars, and praving, among other things, that said 
steamer be condemned to pay the libellants’ claim, with costs, as by 
reference to said libel and supplemental libel will more fully appear. 

That the present claimant and appellant duly appeared in said 
suit and, on or about the 3d day of February, 1885, duly filed his 
answer to said libel and supplemental libel, praying that the same 
be dismissed with costs, as by reference thereto will more fully ap- 
pear. 

That thereafter, on or about the 19th day of October, 1885, the 
‘ause came on to be heard before the Hon. Addison Brown, dgeuj 
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of the district court of the United States for the southern dis- 


638 trict of New York, and said trial was continued from day to 


day upon the proofs adduced by the respective parties, and 
thereafter, on or about the 26th day of May, 1886, said court made 
a decree adjudging that the libellants recover one-half of the dam- 
ages by them respectively sustained, by reason of the matters by 
them alleged in the libel and supplemental libel, and referring it to 
Samuel H. Lyman, Esq., a commissioner of this court, to ascertain 
and compute such damages. 


That the said commissioner, pursuant to said interlocutory decree 


and order of reference, proceeded with said reference, and upon the 
testimony taken therein made his report awarding the libellants 
various sums, amounting in the aggregate to the sum of 818,751.01, 
with interest, being one-half of the total damages determined by 
him to have been sustained by them, as alleged in the libel and 
supplemental libel; to which report exceptions were thereafter duly 
filed by claimant; that after argument said exceptions were over- 
ruled, as by reference io said report and exceptions and the decision 
of the said district court thereon will more fully appear. 

That thereupon a final decree was made and entered on the 18th 
day of February, 1887, ordering and decreeing that the libellants 
recover against the steamship “Alaska,” her engines, «c., various 
sums therein specified and amounting in the aggregate to the sum 
of $7,701.87. : 

And this appellant insists that the said interlocutory decree, the 
said report of said commissioner, the said disallowance of claimants’ 
exceptions to said report, and the said final decree are erroneous, 
inasmuch as the libellants were not entitled to any damages, and, if 
entitled to any, the damages allowed are excessive, and the libel 
should have been dismissed with costs to the claimant. 

And this appellant, for these and other reasons, appeals 

og from the whole of said decree to the circuit court of the 

United States for the southern district of New York, and on 

said appeal he intends to have said cause heard anew on the plead- 

ings and proofs in the district court and other and new pleadings 

and proofs to be introduced in the circuit court, and prays that the 

proceedings, pleadings, and proofs be returned to said circuit court, 

and that the said court. will make a decree reversing the said decree 
of the district court and dismissing the libel with costs. 

Dated New York, March 7th, 1887. 


WILCOX, ADAMS & MACKLIN, 


Proctors for Claimant and Appellant. 


To Messrs. Whitehead, Parker & Dexter, proctors for libellants ; 
Samuel H. Lyman, Esq., clerk. 
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40 Circuit Court of the United States for the Southern District of 


New York. lor Admiralty. 


Aveustus Van Perr and Mary Wotr, as Owners of the Pilot- 
Boat “Columbia:” Catherine A. Metealfe, Administratrix, «c., 
&e.; Francis Vogel and Adolph Wolf, executors, &e., &e.; Mary 
E. Noble, Administratrix, &¢., &e.; Agnes Arnold, Administra- 
trix, Ke., XC. : Bella lorblade, Admiunistratrix, &e., &e.: Catherine 
A. Metealfe. Widow of Thomas H. Metcalfe: Mary Ie. Noble, Widow 
of Ralph Noble, for Herself and Infant Daughter, Bella: Noble ; 
Mary Wolf, Widow of Christian Wolf, for Herself and Her Infant 
Children, Lena, Christian, William, Louisa, and Georgiana Wolf; 
Agnes Arnold, Widow of Charles Arnold, for Herself and Her 
Infant ¢ ‘hild, Ilenry Arnold : and Bella l’orblade, Widow of Harry 
Forblade, for Herself and Her Infant Children, John Henry, Daniel, 
Caroline, and Harry Forblade, Libellants and Appellants, 

against 
THe Bririsn Sreamsuip “ Ataska,” &c., &e.; WiItttAM PEARCE, 
Claimant and Appellee. | 


On appeal from the decree of the district court of the United States 
in and for the said southern district of New York. 


4] To the honorable the judges of the cireuit court of the United 
States for the southern district of New York, in the second 
circuit: 

The appeal of the above-named libellants and appellants respect- 
fuily showeth : 

(1.) That on the thirteenth day of November, in the vear one 
thousand eight hundred and eighty-four, Angustus Van Pelt and 
Mary Wolf, as owners of the schooner (or pilot-boat) Columbia: 
lranecis Vogel and Adolph Wolf, as executors of the last will oft 
Christian Wolf, deceased; Catherine A. Metealfe, as administratrix 
of the estate of Thomas LI. Metcalfe, deceased ; Mary kK. Noble. as 
administratrix of the estate of Ralph Noble, deceased ; Agnes Ar- 
nold, as administratrix of the estate of Charles Arnold, deceased ; and 
Bella lorblade, iis administratrix of the estate of Harry Forblade, 
deceased, exhibited their libel in the district court of the United 
States for the southern district of New York against the said British 
steamship “ Alaska,” her engines, boilers, tackle, apparel, and furni- 
ture, praying, amongst other things, for the reasons set forth in said 
libel, that the said court would pronounce for the claims in the said 
libel set forth, and would condemn the said steamship and all per- 
sons intervening for their interests therein to pay the demands of 
said libellants, with costs. 

(2.) That on the 20th day of November, 1854, the said William 
Pearce appeared in said suit and entered and filed his claim to the 
said steamship; also a stipulation for the costs of said suit; also a 
stipulation for value in the sum of twenty thousand dollars, pursu- 
ant to the course and practice of said district court. 
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(3.) That on the 22d day of November, 1884 (by leave of said 
court, granted upon consent of said claimant), the libellants, Cath- 

erine A. Metealfe, as widow of Thomas H. Metealfe, deed : 
42 Mary E. Noble, as widow of Ralph Noble, dee’d, for herself — 

her infant daughter, Belle Noble (also the daughter of said 
Ralph Noble); Mary Wolf, as widow of Christian Wolf, dee’d, for 
herself and infant children, Lena, Christian, William, Louisa, and 
Georgiana (also children of said Christian Wolf); Agnes Arnold, as 
widow of Charles Arnold, dee’d, for herself and her infant child, 
Harry (also the child of said Charles Arnold): ana Bella lorblade, — 
as widow of Harry Forblade, dec’d, for herself and her infant chil- 
dren, John Henry, Dantel, ( ‘aroline, and Harry (also children of said 
Harry Forblade), exhibited in said district court their supplemental 
libel against the said steamship “Alaska,” &c., &e., praving, amongst 
other things, for the reasons set forth in said libel and supplemental 
libel that said district court would condemn the said steamship and 
all persons Intervening ior their interests there in LO pay their said 
claims, with costs. 

(4.) That said claimant, on the 25th day ‘of November, 1884, there- ' 
upon filed his additional stipulation for value (under said supple- 
mental libel) in the additional sum of twenty-five thousand dollars, 

(d.) That on the 17th day of February, 1885, the said claimant 
filed in said district court his answers and exceptions to said libel 
and supplemental libel, praying that said libel and supplemental 
libel be dismissed and said libellants be condemned in costs. 

(6.) That the said cause came on to be heard before the Honorable 


m) Addison Brown, judge of said district court, on the 19th day of Octo- 
ber and the 12th and 16th days of November, 1885, upon testimony 
, aud proof then adduced by the respective parties, and was argued 


by their respective advocates; and the said judge, having advised 
thereon, afterwards, viz.,on the 17th day of May, 1886, made a decree 

and sentence in the said cause, whereby it was sentenced and 
43 decreed that the said schooner or pilot-boat “Columbia” and 

said steamship “Alaska” were both in fault, contributing to 
the collision in said libel complained of, and that the said several 
libellants do recover against the steamship “Alaska,” her engines, 
&e., &e., only the one-half of the damages by them severally sus- 
tained by reason of said collision. 

(7.) That on the 27th day of May, 1886, the said several libellants 
in said supplemental libel named, by leave of the court, amended 
their several prayers of said supplemental libel for damages so as 
to make their several damages praved for the sum of ten thousand 
dollars each instead of five thousand dollars, as therein before prayed 
for. 

(8.) That on said 27th day of May, L886, an interlocutory decree 
in accordance with the said sentence and finding was entered in said 
district court, and an order of reference was also entered that Sam- 
uel H. Lyman, Esq., one of the commissioners of said court, do 
ascertain the amounts of such half damages due to said several 
libellants and report the same to said district court. 

(9.) That the report of said commissioner was filed on the 23d 
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day of November, 1886 (reference thereto being had), and that on 
the 27th day of November, 1886, said libellants and claimant all 
filed exceptions to said commissioners report as to the several 
amounts of damages so found, and said claimant furthermore moved 
fora rehearing by said court as to the claims of said libellants in 
said supplemental libel exhibited and stated, which motion for re- 
hearing was granted by said court. 

(10.) That on the 18th day of February, after argument from the 
respec live ad voce: ates of the parties, salt CXCC ptions were all over- 
ruled and the report of said commissioner confirmed in all respects 

by said district court, except claimant’s exceptions to the 
4 claims of libellants, as set forth in said supplemental libel, 
for damages for the loss of support of their said husbands 
and fathers, who were drowned by said collision, which exceptions 
were sustained. 7 
(11.) That on the said 18th day of February, 1887, a final decree 
in said cause was made and entered by said district court, by which 
it was adjudged that the said libellants in said libel named do re- 
cover ot the suid steamship “Alaska,” «&e., Xe., as the one-half of their 
damages in said libel demanded, as follows, the following sums, re- 
spectively, viz. : 


Augustus Van Pelt, the sum of five tlrousand and nine 


hundred and fifty-eight OG ose. essai indict cistietaliicenihp ccm 
Mary Wolf, the sum of eleven hundred and ninety-two 
UN fi cca : nithiaisiieliies hesitant rn 


Francis Vogel and A lolph Wolf, executors of the last 
will of Christian Wolf, Sad | the sum of one hun- 


dred and seventy-four dollars ote a 174 00 
Catherine A. Metealfe, administratrix of the estate of 
Thomas H. Metcalfe, dee’d, the sun of eighty dollars— SO OO 


Mary Ke. Noble, administratrix of the es Late of Ralph 

Noble, deceased, the sum of one hundred and seventy- 

eight y25, Oe radi cake ee 1738 jo 
Agnes Arnold, administratrix of the estate 2 of Charles 

Arnold, deceased, the sum of one hundred and sixty- 


five dollars.....- Rib icine «oe sand in 165 00 
Bella Forblade, administratrix of the estate of Harry 
lorblade, deceased, the sum of fifty-three dollars.__- 53 00 


together with one-half of their COSLS, respectively, and that the claim- 
ant recover one-half his costs against the said libellants. 

45 That by said final decree it was further adjudged that said 
supplemental libel be dismissed without costs as against the 

libellants therein named. 

That by said final decree said steamship “Alaska,” her engines, 
&e., &e., was condemned to pay the said damages and costs of the 
libellants in said lebel mentioned ; and the stipulators for value and 
costs were ordered to perform their several stipulations as provided 
by the rules and practice of said district court. 

(12.) And these libellants all are advised and insist that the find- 
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ing and decree of said district court that said pilot-boat “ Columbia” 
was in fault, contributing to said collision, is erroneous. 

And these libellants and appellants, Augustus Van Pelt and Mary 
Wolf, are advised and insist that the said final decree is erroneous, 
in this: 

First. That they are entitled to full damages instead of only half 
damages, as by said decree adjudged. 

Second. And that the value of said pilot-boat should have been 
found to be the sum of fifteen thousand dollars and not twelve 
thousand dollars, as found by said commissioner and confirmed by 
said court. 

And these libellants and appellants, Francis Vogel and Adolph 
Wolf, executors as aforesaid: Catharine A. Metealfe, administratrix 
as aforesaid; Mary E. Noble, administratrix as aforesaid ; Agnes 
Arnold, administratrix as aforesaid, and Bella Forblade, adminis- 
tratrix as aforesaid, are severally advised and insist that the said 
final decree is erroneous, in that they are entitled to full damages 
instead of one-half damages, as adjudged thereby. 

(13.) And the libellants in said supplemental libel named, viz., 
Catharine A. Metcalfe, widow, &c., &e.; Mary E. Noble, widow, &ce., 

&ec.; Mary Wolf, widow, &c., &c.; Agnes Arnold, widow, &c., 
46 &c., and Bella Forblade, widow, &c., &e., for themselves and 

their respective infant children in said final decree named, 
are advised and insist that said report of said commissioner is erro- 
neous in respect to the amounts of damages severally reported as 
their due: and are further advised and insist that the said final de- 
cree dismissing their said supplemental libel is erroneous, because 
they are entitled to full damages according to the prayer of their 
said supplemental libel as amended. 

(14.) And these libellants and appellants, all, for these and other 
reasons, appeal from the said decree of said district court to the next 
circuit court to be held in said southern district of New York, and 
upon said appeal the said libellants and appellants intend to make 
new allegations in the circuit court and intend to have the said cause 
heard anew in the circuit court on the pleadings and proofs in the 
district court, as well as upon the aforesaid new allegations to be 
made and other proof to be introduced in said circuit court. 

And they all pray that said decree may be reversed in so far as it 
holds the said pilot-boat “Columbia” was in fault, contributing to 
said collision, and awards to them only half their damages and 
costs, and that whole damages and costs may be awarded them; and 
libellants, Augypstus Van Pelt and Mary Wolf, as owners, ete., pray 
that the value of said pilot-boat “Columbia” may be adjudged to 
be the sum of fifteen thousand dollars instead of only twelve 
thousand dollars; and libellants in said supplemental libel named 
all pray that the said decree dismissing said supplemental libel may 
be wholly reversed, and that the libellants therein named may have 
a decree in said circuit court for the full amount of their damages 
in said supplemental libel demanded, or that such other decree may 
be made as the said circuit court may deem just; and that the said 
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libellants and appellants may have a decree against said 
47 vessel and said claimant for the full amount of their costs in 
the district court, and in said circuit court the costs of this 
appeal. 
Dated New York, March 11th, 1887. 
WHITEHEAD, PARKER & DEXTER, 
Proctors for Libellants. 
JAMES PARKER, Advocate. 


Service of a copy of the foregoing petition of appeal is acknowl- 
edged as of this date. 
New York, Mareh 11th, 1887. 
WILCOX, ADAMS & MACKLIN, 
Proctors for Claimant and Appellant. 


48 United States Circuit Court. Southern District of New York. 
Van Pett eal. vs. Tue STEAMSHIP “ALASKA.” 


WALLACE, J.: 
This libel was filed to recover damages for the loss of the pilot- 
boat “ Columbia” and the personal effects of her crew in consequence 
of a collision of the steamer “ Alaska” on the night of December 2, 
1883, by which the pilot-boat was sunk and all the men on_ board 
were drowned. A supplemental libel was filed to recover damages 
for the death of the persons lost, on behalf of their respective widows. 
The district court condemned the steamer for one-half the dam- 
ages for the loss of the pilot-boat, her furniture, ete., and the effects 
of the crew, and dismissed the supplemental libel filed by the widows 
of the deceased seamen. Both parties have appealed to this court. 
Further proofs have been taken by both parties upon this appeal, 
but the new testimony is principally that of expert witnesses upon 
matters of usage and opinion, and does not contribute much 

49) new light upon the merits of the controversy. 

The following facets are found upon the evidence : 

The night was dark, but not thick; good for seeing lights, but 
not for calculating distances. The wind was blowing a gale from 
the northwest, and the sea was rough. When about twelve miles 
southeast from Fire Island light the “ Alaska,” then heading about 
west by north, observed the flash light of the pilot-boat bearing 
about southwest. At that time there were three officers, including 
the master, upon the bridge of the steamer and two look-outs, the 
latter being stationed there because of the heavy sea, which broke on 
the starboard bow of the steamship. The steamer answered the 
flash light of the pilot-boat by burning a blue light and starboarded 
her helm to approach the pilot-boat, going at a speed of about 14 
knots an hour on a course west by south one-half south for 12 
minutes. At 11.52 her engine was slowed, and she proceeded at half 
speed—at the rate of about 8 knots an hour. The pilot-boat shaped 
her course to the northward and eastward, gradually bauling to the 
westward to intercept the steamer. After the steamer starboarded 
4—1217 
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her helm the pilot-boat bore two points off her port bow, and the 
master ordered the men at the wheel to keep the pilot-boat at that 
bearing; and, as the pilot-boat bore to ‘the westward, the steamer’s 
course Was accordingly gradually changed somewhat to the 
northward, and at 11.57 her speed was slackened from half speed to 
slow. The steamer proceeded at slow speed, going at the 
50 rate of about 4 knotsan hour for 9 minutes, when, at 12.06, 
her engines were stopped, and she was then heading to the 
west one-half south and the pilot-boat’s light bore about southwest 
by west one-half west. At this time the master of the steamer sup- 
posed the vessels had approached sufficiently near to enable the 
pilot-boat to run down and manceuvre to despatch her yawl, and in 
order to hold the steamer against the wind he kept her somewhat 
undera porthelm. Inthe meantime the gangway had been manned 
and a light hung at that place, on the port side of the steamer, to in- 
dicate where the pilot would be received. When the steamer’s en- 
gines had been stopped two minutes the mast-head light of the pilot- 
boat was observed to close in rapidly on the steamer as though the 
pilet-boat had hauled to windward to cross the steamer’s bow and 
had come up into the wind. Those in charge of thesteamer deemed 
a collision imminent, and the steamer’s engines were put full speed 
astern immediately. The vessels came into collision. The pilot- 
boat drifted along the starboard quarter of the steamer and went 
down forward of the bridge. The capsized yaw! of the pilot-boat, 
with two or three men clinging to it crying for help, passed along 
the port side of the steamer and went down. The engines were kept 
at full speed astern for three minutes and were then stopped. _ Every 
exertion was made by the steamer to rescue the crew of the pilot- 
boat, but without avail, and all the members perished. 
51 The speed of the pilot-boat while approaching the steamer 
was 7 or § knots, and she was about 4 knots from the place of 
collision at the time the steamer starboarded her helm to approach 
her. At the time tie steamer stopped her engines the pilot-boat and 
the steamer were less than half a mile apart, and were less than a 
quarter of a mile distant from the place of collision. It wasthe pur- 
pose of those in charge of the pilot-boat to approach across the bows 
of the steamer, and when ahead to luff and launch her yawl in 
order to let the yawl pass along the port side of the steamer in the 
lee, while she herself would pass around to the windward by the 
steamer’s stern and pick up the yawl after the pilot had been put on 
board. ‘This manceuvre could have been safely accomplished if she 
had been able to launch her yaw! at a sufficient distance ahead of 
the steamer; but such an attempt was hazardous, unless the steamer 
was practically at a dead stop, aud also unless the pilot-boat had 
sufficient room ahead of the steamer to luff in the wind to launch 
the yaw! when fully five hundred feet away, and if she had any less 
room under the circumstances of the night in question, or if the 
steamer was under headway, the attempt involved grave risk and 
was unjustifiable. The pilot-boat either mistook the distance away 
of the steamer or supposed the steamer’s headway to be prac- 
tically stopped, and, crossing the steamer’s bow, luffed when 
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within five hundred feet, and probably considerably 
D2 less than that distance, of the steamer. There were but four 

seamen on the pilot-boat, and a cook, and usually five men 
are detailed from the crew of a pilot-boat to assist in launching a 
vawl, although sometimes three and even two men are sufficient. 
Some misadventure attended the attempt to launch the yawl, and in 
the consequent confusion and excitement the control of the pilot- 
boat was lost,and before it couid be regained she drifted rapidly be- 
fore the force of the wind towards and against the steamer’s stem. 
The vessels came together in about three minutes after the steamer 
had stopped her engines—that is, about a minute after the order to 
reverse at full speed had been piven—and when the vessels came to- 
gether the steamer’s headway had not been materially lessened 
below a speed of two knots an hour. 

At the time of the collision Mr. 8. B. Guion was the owner of the 
steamer, and he continued to be such owner until the llth day of 
October, 1884, when he transferred her tothe present claimant. The 
libel was not filed until more than 11 months after the day of the 
collision, and the steamer in the meantime had made ten trips be- 
tween the ports of New York and Liverpool. The present claimant 
held a mortgage on the steamer for £95,311, which had originally 
been £108,811. At the time of the transfer from Guion the claim- 
ant took the steamer at the price of £120,000, paying to Guion in 
money the difference between that amount and the amount of the 

mortgage. He had no notice or information of the collision 
Oo between the steamer and the pilot-boat until after he had ac- 
quired his title. 

The report of the commissioner in the district court as to the dam- 
ages sustained by the libellants is adopted as a correct statement of 
the amount. 

These conclusions of fact have been reached after an anxious con- 
sideration of the testimony. If they are erroneous they are the re- 
sult of a painstaking effort to reconcile the testimony of the wit- 
nesses to the reasonable probabilities of the case; and,as they must 
be accepted as final for the purposes of an appeal, no useful purpose 
will be served by an extended review of the evidence or by giving 
the process of reasoning which has led to them. 

Aside from the testimony to show what measures and manceuvres 
are customarily adopted and what is safe and proper navigation on 
the part of each vessel under circumstances like those preceding the 
collision, the evidence of the libellants consists of the testimony of 
two witnesses, passengers on the steamer, who saw the closing scenes 
of the tragedy, and such corroborative testimony as was elicited from 
the witnesses for the claimant upon cross-examination, who were 
principally the officers and seamen of the steamer. ‘These two wit- 
nesses knew that a pilot was about to be taken on board, and that 

the steamer’s headway had been slowed down for that purpose, 
o4 but they paid no attention to the details of the matter. They 
were called for the purpose of showing the steamer’s apparent 
rate of speed after the first jar of the collision between the vessels 
had been noticed by them. They both went immediately to the 
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port side of the steamer and saw the yawl, with the men clinging 
to it, pass along the port side towards the stern until it disappeared 
from their vision. Both of them make the steamer’s rate of speed, 
as estimated in part from the apparent rapidity with which the yaw] 
passed astern, about 7 knots an hour. They are both intelligent 
and candid witnesses and, for landsmen, seem exceptionally quali- 
fied to give a reliable estimate; but with the wind and the rough 
sea, even on the lee side of the steamer, their very short oppor- 
tunity for observation, the excitement of the moment, the difficulty 
to the inexperienced of making a correct estimate of a vessel’s speed 
under ordinary circumstances, the liability to error is very great; 
and an allowance must be made also for the tendeney of the wind 
to carry the yawl astern and away. Any such rate of speed would 
have been utterly inconsistent with the object which those in com- 
mand of the steamer were anxious to accomplish without a mis- 
chance which might entail considerable delay, to say nothing of 
accomplishing it without endangering life. Such arate of speed 
presupposes a much higher rate of speed when the steamer’s en- 
gines were at half speed and at slow than can be accepted as true 
upon any fair view of the testimony. 
15) Mr. Roberts, the third officer, thinks that the steamer while 
running with her engines stopped was under a headway of 
2} to 3 knots an hour. With this exception the testimony of all the 
officers and men upon the steamer is to the effect that she was under 
a headway not much, if any, exceeding half a knot. Without ad- 
verting to the collateral facts elicited from these witnesses tending 
to impugn the estimate of half a knot an hour, it is significant that 
it was necessary to keep the steamer at full speed astern three min- 
utes in order to overcome her headway, and this circumstance, 
together with the instant apprehension of. collision eutertained by 
her officers when they saw the pilot-boat shape her course across the 
steamer’s bows, are very inconsistent with the probability that the 
steainer was practically under no headway at the time. 

Those in charge of the steamer supposed the pilot-boat would ap- 
proach on the port side of the steamer and there launch the vawl, 
so as to get the benefit of the steamer’s lee. It is not strange that 
they indulged this supposition, in view of the character of the night, 
the rough sea, and the force’of the gale. The origin of the collision 
is undoubtedly to be traced to their misapprehension of the contem- 
plated manceuvre of the pilot-boat. They assumed that when the 
vessels should approach sufficiently close to each other the pilot- 

boat would manceuvre so as to launch her yaw! in the lee of 
56 the steamer and did not anticipate, as they should have done, 

that she might prefer to launch her yawl in front of the 
steamer; and, acting upon this arbitrary assumption and disregard- 
ing the consideration that the piloi-boat had the option to manceuvre 
as those in charge of her might think best, the steamer was per- 
mitted to draw too near the pilot-boat before her engines were 
stopped ; consequently her headway’ was not sufficiently checked 
to allow the pilot-boat to make her intended manceuvre except at an 
ap unnecessary hazard. Several experts of large experience, masters 
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of ocean steamships, approve the conduct of those in charge of the 
steamer and state that Captain Murray’s judgment that the pilot- 
boat would not attempt to launch her yawl in front of the steamer’s 
bows on such a night was a judicious one. Nevertheless it cannot 
be doubted, upon the expert testimony, that the pilot-boat adopted 
a customary manceuvre, although, under the circumstances, it was 
one attended by more than ordinary risk. ‘Those in charge of the 
steamer committed the error of substituting their own judgment of 
what the pilot-boat would probably do in place of the duty of so 
governing the movements of the steamer as to permit the pilot-boat 
to select and execute her own manceuvres. ‘The error is extenuated 
by many considerations, but it was nevertheless a fault, as distin- 
guished from a mere mistake in judgment. 
O7 After signals have been exchanged between a steamer and 
a pilot-boat, which signify an invitation of the pilot to come 
on board the steamer, the obvious duty of the steamer is to assist 
the pilot-boat in placing the pilot on board. If the steamer is a 
considerable distance off it is to be assumed that she will alter her 
course, bear down towards the pilot-boat, and slow her speed - and 
when she gets within a reasonable distance to permit the pilot-boat 
to undertake the immediate manceuvres necessary to approach the 
steamer, to leave the execution of these measures and the subsequent 
details of transferring the pilot to the judgment of the pilot-boat ; 
and this involves stopping her own headway. It has been held in 
this circuit that the steamship has the right to come close to the 
pilot-boat and to believe that the pllot-boat will draw near to her, 
and to assume that one of that active class of vessels will co-operate 
with her in the effort to bring the vessels close to each other in 
safety. The Wisconsin, 23 Fed. Rep., 851; affirmed upon appeal, 
25 Fed. Rep., 288. Proper co-operation between the vessels neces- 
sarily implies a duty on the part of the steamer to make the neces- 
sary manceuvres to afford a lee for the yaw] in reaching the place 
where the pilot is to be received, and to stop her headway in 
due season and to the extent necessary to permit the pilot-boat 
to select a suitable place for launching her yawl and for the 
yawl to come alongside and transfer the pilot without 
58 unnecessary risk. No peremptory or precise rule exists 
which defines how the duty of mutual co-operation is to be 
fulfilled. The eonduct of both vessels is to be governed by the ex- 
ercise of such care and good judgment with reference to the particu- 
lar circumstances as would be exereised by prudent and skillful 
navigators under like conditions. Whether such care and good 
judgment have been exercised under the circumstances of a par- 
ticular case is a question which may depend upon an usage of navi- 
gation and may be ascertained by the opinion of experts. In The 
City of Washington, 92 U.S., 32, evidence of this character was re- 
sorted to, and it was shown by expert testimony what manceuvres 
were adopted by steamships and what by pilot-boats when approach- 
ing and transferring a pilot, and this was held to be competent and 
the usage proved was adjudged to constitute the rule of navigation 
in that case. It was said in the opinion of the court that a general 
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usage may be proved in respect to any disputed question of naviga- 
tion not controlled by the sailing rules prescribed by Congress. 
Such an usage is cogent evidence of what is expedient and prudent 
in a given case, and therefore is important in ascertaining what 
should or should not have been done under the circumstances. 
Moreover, each vessel has the right to assume that the other will 

conform to the requirements of an established usage and 
59 must govern her own conduct accordingly; but the existence 

of such an usage is a question of fact, and an usage shown by 
the testimony in one case may be disproved in another, and ex pe- 
rience shows that upon questions of nautical usage expert testimony 
can be produced of all shades and contrariety of opinion. 

As has been stated, the testimony in the present case shows that 
the manceuvre adopted by the pilot-boat Was a customary one, 
although it was one hardly to be expected under the circumstances 
of the occasion. ‘The steamer cannot be exonerated. She neglected 
to do what her duty required—that is, to stop in due season and 
permit the pilot-boat to select her own method and course in ap- 
proaching to launch her vaw! and send it to the steamer after the 
vessels were sufficiently near to enable the pilot-boat to undertake 
the active responsibility of the enterprise. 

Having found that the pilot-boat undertook the manceuvre which 
ended so disastrously without knowing that the headway of the 
steamer was stopped, and when she did not have sufficient room in 
front of the steamer to execute it prudently, it follows that she was 
also guilty of fault. The disaster cannot be attributed solely to the 
fault of one of the vessels. The case is not one where the negligence 
of either was remote or immaterial. 

The claimants cannot reasonably invoke the doctrine of laches to 

defeat the suit. As was held in “The Key City” (14. Wall., 
60 660), no arbitrary or fixed period of time in delaying the 

assertion of a maritime lien has been or will be established 
as an inflexible rule, but the delay which will defeat such a suit 
must in every case depend on the peculiar equitable circumstances 
of that case. Admiralty denies the privilege of enforcing a lien 
which has been suffered to lie dormant, without excuse, until the 
rights of innocent third persons would be prejudiced if it should be 
recognized. Here the circumstance that those who it may be as- 
sumed would have been the most important witnesses for the libel- 


ants perished in the collision is a sufficient excuse for the delay of 


11 months which intervened between the time of the collision and 
the filing of the libel. Indeed when the suit was brought and until 
the time of the trial in the district court the cause of the libelants 
seemed almost hopeless. The testimony of the two passengers was 
the fragile prop of their case. Ordinary prudence. justified their 
hesitation during the period which elapsed before incurring the ex- 
pense and burden of asserting a claim so precariously fortified. 
Since the decision in the Harrisburg, 119 U. S., 199, it must 
be accepted as settled that a suit in admiralty cannot be maintained 
in the courts of the United States to recover damages for the death 
of a human being on high seas by negligence under the general 
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maritime law. The supplemental libel was therefore properly dis- 
missed by the district court. 

61 There will be accordingly a decree for the libelants, divid- 
ing the loss and the costs of the district court and this court. 


(Endorsed :) United States circuit court, southern dist. of N. Y. 
Van Pelt et al. vs. The Steamship “Alaska.” Opinion. Wallace, J. 
UL. S. cireuit court. Filed Dee. 8, 1887. Timothy Grifhth, 

clerk. 
G2 [ Endorsed :] U.S. cireuit court. Van Pelt vs. The Alaska. 
Copy. Opinion. Wallace, J. Whitehead, Parker & Dexter, 
counsellors-at-law, 71 Wall St., New York. 


63 U.S. Cireuit Court. Southern District of New York. 


Avucustus Van Petr et al., Libellants and Appellants, 
against 
THe SreamMsuip “Araska,” Her Engines, &c.; WittiaM PEARCE, 
Claimant and Appellant. 


[t is agreed that upon an adjustment of costs, and a decree being 
entered in conformity with the opinion of the circuit jJudge— 

(1.) That the claimant will pay the amounts decreed against the 
steamer therein, and that the libellants will accept the same. 

(I1.) That no appeal shall be taken by either party, except that 
the libellants in supplemental libel reserve the right of appeal on 
thie question of recovery of damages for loss of life. 

(IL1.) That both vessels were in fault. 

(LV.) That the “Alaska ” was a British registered vessel and sail- 
Ing under that flag. 

(V.) That any statutes and reports of decisions of the courts of 
Great Britain may be referred to on the appeal herein contemplated 
as though they had been regularly introduced in evidence in this 
court. 

(VI.) That neither the supplemental libellants nor the 

64 claimant shall by this agreement be deemed to have waived 

any rights either would have had if it had not been made, 

excepting as provided for herein, the object being to avoid all ques- 

tions excepting those of law arising out of the record, of which this 
agreement shall become a part. 

Dated New York, March 3d, 1888. 

WHITEHEAD, PARKER-& DEXTER, 
Proctors for Libe llants and Supple mental Libellants. 
WILCOX, ADAMS & MACHLIN, 


Proctors for Claimant. 


(Endorsed :) U.S. cireuit court, southern district of New York. 
Augustus Van Pelt e¢ al., libellants and appellants, against The 
Steamship “Alaska,” her engines, &c.; William Pearce, claimant 
and appellant. Agreement. Wilcox, Adams & Macklin, proctors 
for libellants, No. 69 Wall street, New York. U. S. circuit court. 
Filed Mar. 6, 1888. ‘Timothy Griffith, clerk. 


oo CATHARINE A. METCALFE ET AL. VS. 
G5 At a stated term of the circuit court of the United States for 
the southern district of New York, in the second circuit, held 
at the court-rooms, in the city of New York,on the 16th day of 
March, A. D. eighteen hundred and eighty-eight. 
Present: Hon. William J. Wallace, circuit judge. 


Auaustus VAN Pett and Mary Wo tr, as Owners of the Schooner 
“Columbia;” Francis Vogel and Adolph Wolf, Executors of the 
Last Will, &e., of Christian Wolf, Dec’d; Mary E. Noble, as Ad- 
ministratrix of the Goods, &c., of Ralph Noble, Deed; Catharine 
A. Metcalfe, as Administratrix of the Goods, &c., of Thomas Met- 
calfe, Dec’d; Agnes Arnold, as Administratrix of the Goods, «ce., 
of Charles Arnold, Dee’d, and Bella Forblade, as Administratrix 
of the Goods, &c., of Harry Forblade, Dee’d, Libellants and Ap- 

pellants, and Mary Wolf, for Herself and Her Infant Chil- 

66 dren, Lena, Christian, William, and Georgiana ; Catharine 

A. Metcalfe; Mary E. Noble, for Herself and Infant 
Daughter, Bella; Agnes Arnold, for Herself and Infant Son, 
Harry; and Bella Forblade, for Herself and Infant Children, 
John Henry, Daniel, Caroline, and Harry, Supplemental Libel- 
lants and Appellants, 

against 


Tue British Streamsuip “ALAska,” Her Engines, Boilers, Tackle, 
Apparel, and Furniture, and Witt1amM Pearce, Claimant and 
Appellant. 


This cause having been heard on appeal from the decree of the 
district court in and for said southern district of New York upon 
the record of said district court and the additional pleadings and 
proofs of the respective parties adduced in this court, and having 
been argued by James Parker, Esq., advocate for the libellants and 
appellants, and by Geo. Bethune Adams, Esq., advocate for the 
claimant and appellant, and the court having duly advised thereon, 
now, on motion of Whitehead, Parker, and Dexter, proctors for the 
libellants and appellants, it is ordered, adjudged, and decreed that 
both vessels were in fault for the collision complained of in the 
libel, and that the damages and costs of both the district court 

and this court be apportioned. It is further ordered, ad- 
67 judged, and decreed that the said several libellants do re- 
cover against the said William Pearce, claimant of said steam- 
ship “Alaska,” the one-half of their respective damages, which said 
one-half is as follows: 
Augustus Van Pelt, as owner of five-sixths of said schooner 

“Columbia,” the sum of five thousand eight hundred 

and thirty-nine and ;%5, dollars ..............._._.. $5,839 68 
Mary Wolf, as owner of one-sixth of said schooner “ Co- 


and ooo EEE LOE NOR eR Te MSO NTO 1,168 91 
Francis Vogel and Adolph Wolf, as executors of Christian 

Wolf, dec’d, the sum of one hundred and seventy-one 

NI, -cvinensiveinaiisinidlieniinpiailaiiiansisiiiens ae ae a 171 69 
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Catharine A. Metealfe, as administratrix of Thomas H. 

Metcalfe, dee’d, the sum of seventy-eight & ;%, dollars— 78 94 
Mary E. Noble, as administratrix, &c., of Ralph Noble, 

dee’d, the sum of one hundred and seventy-six & +; 

I ie... iis ee eenensitiiineaieitaiiiaiedialad 176 39 
Agnes Arnold, as administratrix of Charles Arnold, dee’d, 

the sum of one hundred and three & ,°,9, dollars... 103 60 
Bella Forblade, as administratrix, &c., of Harry Forblade, 


deceased, the sum of fifty-two & 79, doilars -..-.-..-. 52 30 
(2 REE ce itn tonnes Gh iliacel ea $7,590 89 


And that said libellants have execution for said several sums 
against said William Pearce, claimant. 
68 It is further ordered, adjudged, and decreed that the sureties 
upon the stipulations given on behalf of said Steamship 
“Alaska,” J. Kennedy Tod and H. C. Northcote, cause the engagement 
of theirsaid stipulation to be performed or show cause, within four (4) 
days, or on the first day of jurisdiction thereafter, after the service of a 
copy of this decree upon the proctors for the claimant of said steam- 
ship “Alaska,” why execution should not issue against them, their 
lands, goods, and chattels, to enforce payment of the several amounts 
herein decreed to be paid to said several libellants by the claimant 
of said steamship “ Alaska;” and it is further ordered, adjudged, 
and decreed that the said supplemental libel of Mary Wolf, Mary 
ki. Noble, Catharine A. Metcalfe, Agnes Arnold,and Bella Forblade, 
on behalf of themselves and their said respective children, for the 
loss of lives of their respective husbands be dismissed without costs 
of either the district court or this court to either party. 


WM. J. WALLACE. 


No objection to form of decree and amounts. 
New York, March 8, ’88. 
WILCOX, ADAMS & MACKLIN, 
Proctors for Claimant & Appellant. 


(Endorsed :) Circuit court of the United States, soutbern district 

of New York, in second circuit. Augustus Van Pelt 

69 et als., libellants & appellants, against The British Steamship 

* Alaska,” &c., &e.; William Pearce, claimant & appellant. 

Final decree. Whitehead, Parker & Dexter, proctors for libellants 

& appellants, 71 Wall street, New York. U.S. circuitcourt. Filed 
Mar. 16,1888. Timothy Griffith, clerk. 
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70 Satisfaction of Judgment. 
STATE OF New YOorK,. 


County of New York, | 
U.S. Cireuit Court, Southern District of New York. 


Avuaustus VAN Petr & Others, Libellants, 
against 
THe Sreamsuip “Araska,’ Her Engines, &e.; Wm. PEARCE, 
Claimant. 


Satisfaction is acknowledged between Augustus Van Pelt ef al., libel- 
lants, and the steamship “Alaska,” &c., William Pearce, claimant, for 
the sum of seven thousand five hundred and ninety & ,4°%; dollars 
(7,590.89). Judgment Jentered in the judgment book of the clerk 
of the circuit court of the U.S. for the southern district of New York 
the 16th day of March, one thousand eight hundred and eighty- 
eight. | 

WHITEHEAD, PARKER & DEXTER, 
By JAMES PARKER. 


STaTE OF New YORK, on 
County of New York, j viii 
On the 17th day of March, in the year one thousand eight hun- 
dred and eighty-eight, before me personally came James Parker, to 
me known and known to me to be a member of the firm of 
71 Whitehead, Parker & Dexter, proctors for libellants in the 
above action, and also known to me to be the individual de- 
scribed in and who executed the foregoing instrument, and he ac- 
knowledged that he executed the same. 
[ SEAL. | HERBERT GREEN, 
Notary Public, Kiags County. 


Certificate filed in New York county. 


(Endorsed :) U.S. circuit court, so. dist. of N. Y. Augustus Van 
Pelt against The Steamship “Alaska,” her engines, ete. Satisfac- 
tion of judgment. Wilcox, Adams & Macklin, proctors for el’m’t. 
U.S. cireuit court. Filed Mar. 19,1888. Timothy Griffith, clerk. 


72 U.S. Circuit Court, Southern District of New York. 


CATHARINE A. Metcatre, Mary E. Nopite, Mary Wotr, AGNEs 
ARNOLD, & Betta ForbiaApE, Libellants & Appellants, 
Us, 
THe STEAMSHIP “ ALASKA,” &e., &c.; WILLIAM PEARCE, Claimant & 
Appellee. 


We hereby consent that the foregoing papers shall constitute the 
record to be sent by the clerk of the circuit court of the United 
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States for the southern district of New York to the U.S. Supreme 
Court on the appeal to said Supreme Court in the above-entitled 
Cause, without prejudice to a motion to correct the said record. 
New York, Sept. 25, 1888. 
WILCOX, ADAMS & MACKLIN, 
Proctors for ( Vaimant. 
WHITEHEAD, PARKER & DEXTER, 
Proctors for Libellants «& . | ppellants. 


(Endorsed :) U. S. cireuit court. Filed Oct. 2, 1888. John A. 
Shields, clerk. 


73 Supreme Court of the United States of America. In Admi- 
ralty. 


Auaustus VAN Pett ef als.,. and CATHARINE A. MetcaLre, Widow of 
Thomas H. Metealfe, Dee’d ; Mary KE. Noble, Widow of Ralph No- 
ble, Dee’d, for Herself and Infant Children: Mary Wolf, Widow of 
Christian Wolf, for Herself and Infant Children; Agnes Arnold, 
Widow of Charles Arnold, Dee’d, for Herself and Infant Son: and 
Bella Forblade, Widow of Harry lorblade, for Herself and In- 
fant Children, Libellants & Appellants, 

| against 
Tur SteamMsurp “Auaska,” Her Engines, &c., &c.; WILLIAM PEARCE, 
Claimant and Appellee. 


The petition of appeal from the decree of the circuit court of the 
United States for the southern district of New York to the Su- 
preme Court of the United States 

To the honorable the Supreme Court of the United States of America: 
The appeal of Catharine A. Metcalf, Mary KE. Noble, for herself 

and infant children; Mary Wolf, for herself and infant children ; 

Agnes Arnold, for herself and infant child, and Bella Forblade, for 

herself and infant children, the above-named libellants and appel- 

lauts, respectfully showeth— 

74 That on the thirteenth day of November, in the year one 

thousand eight hundred and eighty-four, one Augustus Van 

Pelt et als. exhibited their libels in the district court of the United 

States for the southern district of New York as owners of the 

schooner or pilot-boat “ Columbia,” of New York,against the steam- 

ship “Alaska,” &c., claiming damages, in a cause civil and maritime, 
for the loss of said vessel “ Columbia ” by reason of the collision in 
said libel complained of; and thereafter the claimant and appellee 
above named, William Pearce, appeared and claimed said vessel 

“ Alaska” and filed a claim thereto ; and— 

That on the 22d day of November, 1854, by leave of court, granted 
upon consent of said claimant, the above-named libellants, Catharine 
A. Metcalfe, as widow of Thomas M. Metealfe, dee’d ; Mary E. Noble, 
as widow of Ralph Noble, dee’d, for herself and her infant daughter, 
Bella Noble (also the daughter of said Ralph Noble); Mary Wolf, 
widow of Christian Wolf, dee’d, for herself and infant children, Lena, 
Christian, William, Louisa, and Georgiana (also children of said 
Christian Wolf); Agnes Arnold, widow of Charles Arnold, dee’d, 
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for herself and infant son, Harry Arnold (also the son of said Charles 
Arnold), and Bella Forblade, widow of Harry Forblade, dee’d, for 
herself and infant children, John Henry, Daniel, Caroline, and 
Harry (also children of said Harry Forblade), exhibited their sup- 
plemental libel in said cause against said steamship “Alaska,” pray- 
ing, amongst other things, for damages for the loss of the lives and 

of the support of their said respective husbands and parents 
70 and natural supporters by reason of the collision in said libel 

complained of; and thereupon the said claimant filed his 
stipulation for value under said supplemental libel. 

That afterwards, on February 25th, 1885, claimant filed his an- 
swer to said libel and supplemental libel and exceptions thereto. 

That such proceedings were afterwards had that on the 18th day 
of February, 1887, the said district court made a final decree in said 
cause, by which it was adjudged that said supplemental libel be dis- 
missed without costs to either party. 

That after said final decree your petitioners duly appealed there- 
from to the circuit court of the United States for the southern dis- 
trict of New York, and the said cause was thereby removed into the 
said circuit court and there tried anew; and such proceedings were 
had im the said circuit court that afterwards, on the 16th day of 
March, 1888, the said circuit court made a final decree in said cause 
whereby it was decreed that the said decree of the district court be 
in all things affirmed; which said decree of said circuit court is, as 
these appellants are advised and believe, erroneous and ought to be 
reversed. | 

Wherefore these appellants appeal from the whole of said decree 
of the said circuit court to the Supreme Court of the United States, 
and respectfully pray that the decree of said circuit court and the 
libel, supplemental libel, answer, findings of the circuit judge, and 

such other proceedings of said circuit court as the rules of said 
76 Supreme Court require in the said cause may be sent to the 

Supreme Court of the United States without delay, and that 
said Supreme Court will proceed to hear the said appeal, and that 
the said decree of said circuit court and every part thereof may be 
reversed and a decree made awarding to your appellants their dam- 
ages as in said libel and supplementary libei claimed by them, or 
such other decree made as to the said Supreme Court of the United 
States shall seem just. 

Dated New York, August 21, 1888. 

CATHARINE A. METCALFE. 
MARY E. NOBLE, 
For Self and Infant Daughter. 
MARY WOLP, 
For Self and Infant Children. 
AGNES ARNOLD, 
For Self and Infant Son. 
BELLA FORBLADE, 
For Self and Infant Children. 
WHITEHEAD, PARKER & DEXTER, 
Proctors for Above-Named Libellants & Appellants. 
JAMES PARKER, Advocate. 


& 


& 


THE STEAMSHIP ALASKA, &c¢. ov 


The foregoing appeal is hereby allowed. 


Dated Sept. 10th, 1888. 
Kk. HENRY LACOMBE, 
Circuit Judge. 


(Endorsed :) Supreme Court of the United States of Amer- 
wi ica. Catharine A. Metcalfe et a/s., libellants & appellants, vs. 
The Steamship “Alaska,” &c.; Wm. Pearce, claimant and 
appellee. The petition of appeal from decree of the circuit court. 
Whitehead, Parker & Dexter, proctors for appellants, 71 Wall street, 
New York. Service of a copy of within is admitted as of date of 
Sept. 11,1888. Wilcox, Adams & Macklin, proctors for cl’t & appel- 
lee. U.S. circuit court. Filed Sep. 12,1888. John A. Shields, 
clerk. 


Oo 
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Bond for Damages and Costs. 


Cireuit Court of the United States of America for the Southern 
District of New York, in the Second Circuit. 


CATHARINE A. MetrcaALre, Mary Ek. Nopie, MAry Wontr, AGNES 
ARNOLD, and Betta Forsiape, Libellants & Appellants, 


us. 


Tue S.S8. “Araska,” &c., &e.; Wu. Pearce, Claimant & Appellee. 


Know all men by these presents that we, Catharine A. Metcalf, 
Marv E. Noble, Mary Wolf, Agnes Arnold, and Bella Forblade, li- 
bellants & appellants above named, and James Parker, are held and 
firmly bound unto the above-named William Pearce, claimant «& 
appellee, in the sum of one hundred dollars, to be paid to the said 
William Pearce; for the payment of which, well and truly to be 
made, we bind ourselves and each of us, our and each of our heirs, 
executors, and administrators, jointly and severally, firmly by these 
presents. 

Sealed with our seals and dated the thirty-first day of August, 
in the year of our Lord one thousand eight hundred and eighty- 
eight. 

Whereas the above-named libellants have prosecuted an appeal 
to the Supreme Court of the United States from a final decree in 
admiralty dismissing their libel entered in above-entitled suit on 
the 16th day of Mareh, A. D. 1888, to reverse the said final decree 
rendered in the above-entitled suit by the judge of the cireuit court 
of the United States for the southern district of New York: 

Now, therefore, the condition of this obligation is such that if the 
above-named libellants shall prosecute said appeal to effect and an- 
swer all damages and costs if said libellants shall fail to make their 
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said appeal good, then this obligation shall be void’; otherwise the 
same shall be and remain in full force and virtue. 
CATHARINE A. METCALFE, 
By JAMES PARKER, Att’y. [1 s.] 
MARY FE. NOBLE, 
By- JAMES PARKER, Att’y. [1 8.] 
MARY WOLF, 
By JAMES PARKER, Alt’y. [1L. s.] 
AGNES ARNOLD, 
By JAMES PARKER, Altt’y.  [L. s.] 
BELLA FORBLADE, 
By JAMES PARKER, Att’y. [1 s.] 
JAMES PARKER. [L. 8. | 


Sealed and delivered and taken and acknowledged this 4th day 
of September, 1888, before me— 
HERBERT GREEN, {u. s.] 
Notary Public, Kings & N. Y. Co. 


79 [Endorsed:] U. S. cireuit court, southern district of New 

York. Catharine A. Metcalf, Mary E. Noble, Mary Wolf, 
Agnes Arnold, & Bella Forblade, libellants & appellants, vs. The 
S. S. Alaska, &c., & Wm. Pearce, cl’nt & appellee. Bond for costs on 
appeal. The within bond approved as to amount found & suffi- 
ciency of surety. KE. Henry Lacombe. Wilcox, Adams & Macklin, 
proctors for claimant & appellee. U.S. circuit court. Filed Sept. 
10,1888. John A. Shields, clerk. 


UnitTep STates Or AMERICA, Pay 
. . ° 2. ar = > SS. 
Southern District of New York, § 


James Parker, being duly sworn, doth depose and say that he is 
worth the sum of two hundred dollars over and above all his just 
debts and liabilities. 


JAMES PARKER. 

Sworn to this 4th day of Sept., A. D. 1888, before ne— 
HERBERT GREEN, [1 s.] 
Notary Public, Kings & N. Y. 


80 UnITED STATES OF AMERICA, 88: 


By the Honcrable E. Henry Lacombe, one of the judges of the 
circuit court of the United States for the southern district of New 
York, in the second circuit. 


To William Pearce, claimant of the steamship “Alaska,” her en- 
gines, tackle, &c., &e.: 
Whereas Catharine A. Metcalfe, Mary EK. Noble, Mary Wolf, Agnes 


THE STEAMSHIP ALASKA, &c. 39 


Arnold, and Bella Forblade, for themselves and their respective 
infant children, libellants, have lately appealed to the Supreme 
Court of the United States from a decree lately rendered in the cir- 
cuit court of the United States for the southern district of New 
York, in the second circuit, dismissing their libel against said Steam- 
ship “Alaska,” &c., and have filed the security required by law: 

You are hereby cited to appear before said Supreme Court, at the 
city of Washington, on the second Menday of October, eighteen hun- 
dred and eighty-eight, pursuant to the petition of appeal filed in the 
clerk’s office of the circuit court of the United States for the south - 
ern district of New York, to do and receive what may y appertain to 
justice to be done in the premises. 


Given under my hand, at the southern district of New York, in 
the second circuit, on this tenth day of September, 1888. 


Kk. HENRY LACOMBE, 
Circuit Judge. 


(Endorsed :) U.S. circuit court for the southern dist. of N. 
8] y. second circuit. Catharine A. Metealfe, Mary E. Noble, 
Mary Wolf, Agnes Fb carrying Bella Forblade, libellants and 
appell: ints, against , he Steamship “Alaska,” &e.; William Pearce, 
claimant and appellee. The citation on appeal to U.S. Supreme 
Court. Whitehead, Parker & Dexter, proctors for appellants, 71 
Wall street, New York. Service of a copy of within citatien is ad- 
mitted as of date of Sept. 11, 1SSS8S. Wileox, Adams «& Macklin, 
proctors for claimant and appellee. U.S. cireuit court. Filed Sep. 
12,1888. Jonn A. Shields, clerk. 


$2 Unirep STATES OF AMERICA, | 
Southern Districtof New York, | 


[, John A. Shields, clerk of the circuit court of the United States 
of America for the southern district of New York, in the second cir- 
cuit, do hereby certify that the foregoing pages, numbered from one 
to eighty-one, inclusive, contain a true and complete transcript of 
the record and proceedings had in said court in the case of Augustus 
Van Pelt e¢ als. and Catharine A. Metcalfe, widow of Thomas H. Met- 
calfe, deec’d; Mary E. Noble, widow of Ralph Noble, dee’d, for her- 
self and infant children; Mary Wolf, widow of Christian Wolf, for 
herself and infant children; Agnes Arnold, widow of Charles Ar- 
nold, dee’d, for herself and infant son, and Bella Forblade, widow of 
Harry Forblade, for herself and infant children, libellants and ap- — 
pellants, against The Steamship “Alaska,” her engines, &c., Xc., 
William Pearce, claimant and appellee, as the same remain of record 
and on file im said office. 

In testimony whereof I have caused the seal of the said court to be 
hereunto affixed, at the city of New York, in the southern district of 
New York, in the second circuit, this 4th day of October, in the year of 
our Lord one thousand eight hundred and eighty-eight, and of the 
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Independence of the said United States the one hundred and thir- 
teenth. 
[Seal of U.S. Circuit Court, South. Dist. New York. ] 


JOHN A. SHIELDS, Clerk. 


Endorsed on cover: S. New York C.C. U.S. No. 1217. Catha- 
rine A. Metealfe, Mary E. Noble, et al., appellants, vs. The Steamship 
“Alaska,” her engines, &c., Lady D. E. Pearce, Sir William George 
Pearce, James Robertson, & Richard Barnwell, executors of William 
Pearce, deceased, claimants. Filed October 8, 1858. 


Supreme Court of the United States. October Term, 1888. 


CATHERINE A. Mercatre, Mary E. Nopie, AGNEs) 
Arnold, Mary E. Wolf,and Bella Forblade, Appel- 
lants, 


against r - 
Tue Sreamsuip “AraskKa,” Her Engines, ete.; Lady D. { No. 1217. 
EK. Pearce, Sir William George Pearce, James Robert- 
son, and Richard Barnwell, Executors of William 
Pearce, Deceased, Appellees. 


It is hereby consented that the record herein be amended by the 
addition of the following stipulation, viz: 

First. That the supplemental libel as filed clainaed five thousand 
dollars damages for loss of each life; that the same was construct- 
ively amended on the 27th day of May, 1886, as appears by recital 
in libellants’ petition of appeal, on page 22, folio 43, of Record, and’ 
again on the 11th day of February, 1587, as appears in order of 
district court, on page 19, folio 36, of Record, but no new libel was 
filed nor actual change made in the original libel, and it now re- 
mains of record as filed; that amendments were intended to be made 
in the sum of ten thousand dollars in each case, and that the claim 
of five thousand dollars, loss of life of Thomas A. Metealf, as it ap- 
pears on page 6, folio 15, of Record, is a clerical mistake. 

Second. That the stipulation for value, dated November 20th, 
1884, in the sum of $20,000, recited in the 2nd paragraph of libel- 
lants’ petition of appeal, on page 21, folio 41, of Record, was given 
to secure the release of the steamer from claims for loss of pilot- 
boat and personal effects of crew and has been cancelled of record. 

Third. That the stipulation for value, dated November 25th, 1884, 
for the sum of $25,000, recited in the 4th paragraph of the libellants’ 
petition of appeal, on page 22, folio 42, of Record, was given to se- 
cure the release of steamer from said claims for loss of life, and re- 
mains on record and uneancelled in the district court, and is the 
only stipulation ever given in the cases of supplemental libellants ; 
that the following is a copy of the same: 


“ Stipulation for Value. Filed the 25th day of Nov., 1884. 


“ District Court of the United States for the Southern District of 
New York. In Adniniralty. 


“Entered into pursuant to the rules and practice of this court. 

“ Whereas a supplemental libel was filed on the 22nd day of No- 
vember, in the year of our Lord one thousand eight hundred and 
eighty-four, by Catherine I. Metcalfe, Mary E. Noble, Agnes Arnold, 
Mary Wolf, and Bella Forblade against the British steamship 
‘Alaska,’ her engines, ete., for the reasons and causes in the said 
libel mentioned ; and whereas the said steamship ‘Alaska,’ her en- 
gines, in the original action brought against said vessel by Augustus 
Van Pelt and others, was in the custody of the marshal under the 
process issued in pursuance of the prayer of the said libel; and 
whereas a claim to said vessel has been filed by William Pearce, 


2 


and the value thereof has been fixed by consent at twenty-five thou- 
sand dollars for the purposes of this action, as appears from said 
consent now on file in said court; and the parties hereto hereby 
consenting and agreeing that in case of default or contumacy on the 
part of claimant or his surety execution for the above amoynt may 
issue against their goods, chattels, and lands: 

“ Now, therefore, the condition of the stipulation is such that if 
the stipul: itors undersigned shall at any time, upon the interlocutory 
or final order or decree of the said district court or of any appellate 
court to which the above-named suit may proceed, and upon notice 
of such order or decree to Wilcox, Adams & Macklin, Esquires, 
proctors for the claimants, by said steamship ‘Alaska,’ her engines, 
etc., abide by and pay the money awarded by the final decree ren- 
dered by this court or appellate court, if any appeal intervene, then 
this stipulation to be void; otherwise to remain in full force and 
virtue. 

“WILLIAM PEARCE, 
“J. PRICE, Ag’t. 

“J. KENNEDY TOD. 
“H.C. NORTHCOTE. 


“Taken and acknowledged this 24th day of November, 1884, be- 
fore ne— 
“CORNELIUS D. GOULD, 
“ Notary Public, New York Co. 


“WILCOX, ADAMS & MACKLIN, 


“ Proctors for Claimant. 


“ SOUTHERN District or New YORK, 88: 


“J. Kennedy Tod and H. O. Northcote, parties to the above stipu- 
lation, being duly sworn, depose and say, each for himself, that he 
is worth the sum of thirty thousand dollars over and above all his 
just debts and liabilities. 

“J. KENNEDY TOD. 
“H. O. NORTHCOTE. 


“Sworn to this 24th day of November, 1884, before me— 
“CORNELIUS D. GOULD, 
“ Notary Public, New York Co. 


“Approved as to form and sufficiency of sureties. 
ge WHITEHEAD, PARKER & DEXTER, 
“ Proctors for Libellants.” 


Dated New York, January 28th, 1889. 
JAMES PARKER, 
Counsel for Appellants. 
GEO. BETHUNE ADAMS, 
Counsel for Appellees. 


©” 
~ 


Due service of a copy of the within stipulation is nereby ad- 
mitted. 
Dated New York, January 28, 1889. 
| JAMES PARKER, 
Counsel for Appellants. 


[Endorsed:] U. S. Supreme Court. 1888, Oct’r term. No. 
1217. Catherine A. Metcalfe ef al., appellants, against The Steam- 
ship “Alaska,” her engines, ete.; Lady D. E. Pearce et al. Stipula- 
tion & addition to record. Geo. Bethune Adams, counsel for appel- 
lees. No. 69 Wall street, New York. 

[Stamped :] Office Supreme Court U. 8. Filed Jan. 30, 1889. 
James H. McKenney, clerk. 
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SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 188s. 


CATHERINE A. METCALFE el a., 
Appellants, 


against 
: No. 1217. 
The Steamship ** ALASKA, her En. 


gines, etc., Lady D. E. Prarcr 
et al... 


Appellees. 


Brief 


On part of Appellants in Opposition to Motion to dismiss 
Appeal or affirm Decree. 


POINTS. 
I. 


The claim of damages made by each party libellant is 
for $10,000, The amount of the stipulation for value is 
$25,000. There are five libellants, widows, who sue on 
behalf of themselves and infant children.’ 


II. 


The cases cited by the counsel who presents the mo- 
tion do not sustain his contention that the amount in 
controversy here is below the jurisdictional amount, 

The first case cited by the learned counsel is squarely 
against the motion. 

Oliver vs. Alexander (6 Peters, 143). 


Had previously been before this Court (5 Peters, 675), 
and this Court had adjudged that certain seamen of the 
ship ** Warren” had alien upon the fund in contro- 
versy for their wages, aggregating $832,870,53,. The 
fund itself was some $37,000, but no seaman’s claim 
equalled the jurisdictional amount. 

In the case as reported in 5 Peters, no objection to 
the jurisdiction of the Court was raised, on that ground 
by those eminent counsel, Messrs. Taney and Wirt, who 
were against the seamen. 

This Court issued its mandate to the Cireuit Court, re- 
quiring that Court to determine the amounts due each 
individual seaman. This was done, anda separate de- 
cree for each was entered, from which the parties con- 
testing the seamen’s claims appealed. This was the case 
in 6 Peters, and the seamen moved to dismiss on the 
ground that none of these decrees was for a sum equal 
to the jurisdictional amount ; and the motion was prop- 
erly granted. 

In the ease at bar, this Court, upon the hearing, may 
hold that the suits brought by these appellants will lie. 
In that event, its mandate will issue requiring the Cir- 
cuit Court to determine the amount each appellant is 
entitled to, and, from such decrees as may not exceed 
$5,000—exclusive of costs—no appeal to this Court will 
lie. 

All the other cases cited by the learned counsel are 
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cases in whieh appeals were dismissed because the 
amount in controversy Was below the jurisdictional 
amount. 
[t is not to be wondered at that the learned counsel 
endeavors to avoid the force of 
‘* The Mamie.”’ 105 U. S. 2a 


In that ease, no individual claim exceeded 85,000, but 
the parties libellant were the administrators, instead of 
the widows, of the drowned persons. The motion to 
dismiss on the ground that no claim exceeded 85,000 was 
denied. 


In ** Ex parte pase. @ 0. 2. &. Go.” i.e. - 
Mr. Chief Justice Waite, commenting upon *‘ Zhe 
Mamie,” said: ** The theory is, that the owner brings 
‘into Court the fund whieh he says belongs to all who 
** have claims upon his vessel growing out of the loss, 
‘‘and surrenders it to them collectively in satisfaction of 
their demands. If he sueceeds, all the claimants have 

‘a common interest in the fund thus created, and are 
‘entitled to have it divided between them in proportion 
‘to the amount of their respective claims. With this 
‘* division, the owner of the vessel has nothing to do.” 

That language exactly fits this case. Here the stipu- 
lation for value represents the fund in Court ;-stands in 


* 


place of the vessel. 

It may, on the trial, appear that some of these libel- 
lants are entitled to more, and some to less, than $5,000, 
but they all claim S10,000. 

This Court cannot tell what each is to receive, until 
the proof is made of their respective damages. 

If they finally receive decrees for $10,000 each, it will 
be their misfortune if the 825,000 stipulated for does 
not cover them all, and they do not get their money in 
full. 


See Daries Vs. Corbin, T1¢g U]. . JO. 


There is no instance in the Reports of this Court 


wherein an appeal has been dismissed where every claim, 
and the fund itself out of which decrees must be satisfied 
both exceeded the jurisdictional amount. 


IIl. 


The contention **B™ of the learned counsel, that the 
appeal should be dismissed because of the admission of 
the stipulation that ** both vessels were in fault,’ can- 
not be maintained. That was only a statement of the 
finding of the Court below ; and was not intended to cut 
off our right to appeal from the decree dismissing our 
supplemental libel, because, as the stipulation itself 
shows, the supplemental libellants ** reserve the right to 
- appeal Os lhe question of JAMAGES for loss of life " 
(See folio 68, p. 31). 

The learned counsel answers his own objection by say- 
ing that the deceased persons were not identified with 
the vessel at fault. : 

Whether they were so or not, is of no consequence on 
this appeai. 

The parties appellant here are not the same as those 
who were parties in the libel for loss of property ; and 
are certainly not identified with the vessel. Inthat libel 
they sued as the administrators of the deceased. In the 
supplemental libel the widows sue in their own right, 
and on behalf of their children, for loss of the support 
of their husbands and fathers. 


- Se 


IV. 


From the foregoing it follows that there is no color of 
right to have this appeal dismissed for want of jurisdic- 
tion because of the amount in controversy ; and, there- 
fore, that the motion to dismiss must be denied. 


V. 


A motion to affirm the judgment below cannot be en- 
tertained under the rule, unless there is color of right to 
a dismissal. 

This is the settled construction given to that rule by 
this Court in many cases. 

Whitney vs. Cook, 99 U. S., 607. 

Hinckley es Morton, 103 U. 8., 764. 

Micas vs. Williams, 104 U. S., 556. 

Independent Schl. Dist. os. Hall, 106 U. S., 
428. 

Davies rs. U. S. ca rel. Corbin, 113 U. S., 


687. 


VI. 


Should, however, this Court deem it proper under the 
rule, to entertain the motion to affirm, we present the 


following in opposition to such action. 
Such motion under subdivision 5 of rule 6, can only be 


made upon two grounds. 


1. That the appeal was taken for delay only. 
29 That the same is so frivolous as not to need further 


argument. 


Vil. 


This appeal cannot be said to be taken for delay only, 
beeause there is no decree against the appellants, the 
execution of which can be delayed by appeal. They are 
under no obligation to the appellees of any nature. 
There is no'hing to delay about 

Their libels were dismissed without costs to either 
party, because the Cireuit Court felt itself bound by the 
decision of this Court in ** The Harrisburg,” 119 UL S., 
LI). 


VIII. 


The second ground demands more consideration. It 
is always with great embarrassment that a counsel stands 
before this Court to appeal to it todo anything that will 
tend to east a doubt pon the correctness of its own de- 
cisions; but, on the other hand, | am sure that inas- 
muchas my duty to my clients,—the five widows and 
their eleven orphaned children, who, by this col- 
lision were, at one fell blow, deprived of their husbands, 
fathers and natural supporters, —requires me so to do,no 
pride of opinion will induce the Court to refuse to hear 
their plea in the ordinary course of its administration of 
justice. 

This is not the time or place where the discussion of 
the correctness of the decision in ** The Llarrisbhurg’ 
would be proper; and | will therefore merely call atten- 
tion to some of the reasons why this Court should not, 
in the summary method demanded by this motion, ap- 
ply that decision to cut off the appeal herein ; and give. 
some few instances wherein this Court has, from time to 


b 


~, 


time, reversed its views upon the questionof Admiralty, 
and other, jurisdiction. 

As is well known to the Court, ever since Admiralty 
law began to be administered by Courts, there has been 
a constant conflict between the Admiralty and Common 
Law Courts of Great Britain, as to the extent of Admi- 
raltv jurisdiction. 

As Benedict, in his admirable work, says: ** Matters 
“raged so high that a war was declared between the 
“two courts. Prohibitions were hurled from West- 
** minster Hall, and without much order ;" and, so, it 
came to pass that ** after centuries of strife, the jurisdic- 
* tion of the Admiralty Court had been confined to very 
** narrow limits.” 

But one of these, however, was *t collisions and /7/- 
vies to property or persons, on the high seas.’ 

Benedict's Admiralty, § 74 and § 111. 


But, as Benedict shows, in the Colonial Courts of Ad- 
miralty, the jurisdiction was greatly enlarged, those 
courts having re-assumed, from’ time to time, much of 
their ancient jurisdiction ; still the limits and extent of 
that jurisdiction was by no means clearly marked. 

The uneertainty which surrounded the question began 
to make itself felt in the United States immediately after 
the adoption of the Constitution, and the old struggle 
has continued, both in England and in this country, until 
now. 

That just respeet which every right feeling man should 
have for that great body of the /ex non seripta, which, 
in spite of statutes, and of all obstacles, has, for so 
many centuries, defined the rights of life and property 
and the relations to each other,of the great Anglo-Saxon 
branch of the human family, continues to control the 
Courts whenever the question comes up. Even in this 
Court. from the time when those much diseussed words 
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This appeal cannot be said to be taken for delay only, 
because there is no decree against the appellants, the 
execution of which can be delayed by appeal. They are 
under no obligation to the appellees of any nature. 
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Their libels were dismissed without costs to either 
party, because the Cireuit Court felt itself bound by the 
decision of this Court in ** 7. Harrisburg,” ia ©. &. 
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The second ground demands more consideration. It 
is always with great embarrassment that a counsel stands 
before this Court to appeal to it todo anvthing that will 
tend to cast a doubt pon tie correctness of its own de- 
the other hand, | am sure that inas- 


cisions: but. on 
the five widows and 


muchas my duty to my clients, 
their eleven orphaned children, who, by this col- 
lision were, at one fell blow, deprived of their husbands, 
fathers and natural supporters, —requires me so to do,no 
pride of opinion will induce the Court to refuse to hear 
their plea in the ordinary course of its administration of 
justice. 

This is not the time or place where the discussion of 
the correctness of the decision in ** 7/e flarrisburg”? 
would be proper; and | will therefore merely call atten- 
tion to some of the reasons why this Court should not, 
in the summary method demanded by this motion, ap- 
ply that decision to cut off the appeal herein; and vive 
some few instances wherein this Court has, from time to 


time, reversed its views Hhppon the question of Admiralty, 
and other, jurisdiction, 

As is well known to the Court, ever since Admiralty 
law began to be administered by Courts, there has been 
a constant conflict between the Admiralty and Common 
Law Courts of Great Britain, as to the extent of Admi- 
raltv jurisdiction, 

As Benedict, in his admirable work, says: ** Matters 
“raged so high that a war was declared between the 
“two courts. Prohibitions were hurled from West- 
‘minster Hall, and without much order :” and, so, it 
came to pass that ** after centuries of strife, the jurisdic- 
* tion of the Admiralty Court had been confined to very 
** narrow limits.” 

But one of these, however, was *S collisions and fn/w- 
‘ries to property or persons, on the high seas.”’ 

Benedict's Admiralty, § 74 and § 111. 


But, as Benedict shows, in the Colonial Courts of Ad- 
miralty, the jurisdiction was greatly enlarged, those 
courts having re-assumed, from time to time, much of 
their ancient jurisdiction; still the limits and extent of 
that jurisdiction was by no means clearly marked. 

The uncertainty which surrounded the question began 
to make itself felt in the United States immediately after 
the adoption of the Constitution, and the old struggle 
has continued, both in England and in this country, until 
now. 

That just respeet which every right feeling man should 
have for that great body of the /ex non seripta, which, 
in spite of statutes, and of all obstacles, has, for so 
many centuries, defined the rights of life and property 
and the relations to each other,of the great Anglo-Saxon 
branch of the human family, continues to control the 
Courts whenever the question comes up. Even in this 
Court, from the time when those much discussed words 


‘all cases of Admiralty and maritime jurisdiction,” 
were placed in the Constitution, this conflict has gone 
on. Yet, in this Court, little by little, but not without 
vigorous, and almost passionate, protests from such emi- 
nent common law jurists as Justices Woodbury, Daniel, 
Grier, Campbell, and Wayne, the Admiralty has been 
gaining back much of the ancient authority of which it 
had been deprived. 

Will the Court pardon me for tracing to some extent, 
this progress. 

In the ** Thomas Jefferson,’ 10 Wheat., 428, (1823) 
Chief Justice Marshal, as the mouthpiece of an unani- 
mous Court, declared that: 

‘The Admiralty has no jurisdiction over contracts for 
‘* the hire of seamen, except in cases where the service 
ee substantially to be performed upon wafers within 
‘*the ebb and flow of the tide.”’ 

This position, as a defining limit of Admiralty juris- 
diction, was re-asserted by an unanimous Court,(four of 
the former Justices still sitting) in 

‘*The. Planter,’’ 7 Pet., 324.. (1833). 


[t was again unanimously asserted in 1836, in 
Hobart vs. Drogan, 10 Peters, LOS, 


In which case Mr. Justice Story affirmed ** the princi- 
‘* ples established by this Court in the cases of the 
“ <§ Thomas Jefferson” and ‘Peyroux vs. Howard’ (The 
+ reer). * 

Again unanimously (in 1837) in 


The Sleamboat * Orleans ro Pha bus. 1] 

Peters, 175, 
wherein Mr. Justice Story said: ‘** The true test of its 
‘‘(Admiralty) jurisdiction is whether the vessel be en- 
‘‘ gaged substantially in maritime navigation, or in in- 


* terior navigation and trade, wofon tide-water. In the 
** latter case there is vo jurisdiction.” 
Again in 1847, in 
Waring vs. Clarke, 5 How., 441. 


ln the argument of this case Messrs. Ames, Whipple, 
Greene, Daniel Webster, Reverdy Johnson and Critten- 
den took part, 

Mr. Justice Wayne reasserted the doctrine of the fore- 
voing cases so far as to maintain that ebb and flow of 
the tide were necessary to Admiralty jurisdiction ; but 
relaxed the old limitation laid down by the English 
Courts, so far as to declare that the jurisdiction exten- 
dled to tide-waters, whether infra COT Pits comitatus 
Or hot. 

This was a great victory for the Admiralty ; but it was 
not achieved without most earnest dissent. Mr. Justice 
Woodbury, in an extended and elaborate opinion, 
battled for the old Innitations, and Justices Daniel and 
Grier concurred with him. 

Thus the law continued to be until 1851. For sixty- 
two years this narrow rule had been applied. In 1851, 


however. in the great case of 
* The Genessee Chief.” 12 How... 443. 


This Court, Mr. Ch. J. Taney (Mr. Justice Daniel 
alone dissenting) delivering the opinion, solemnly over- 
ruled all the foregoing decisions, and held that Admi- 
ralty jurisdiction was of confined to waters within the 
ebb and flow of the tide, and that, too, upon the ground 
that Lhe Sormesr contra ‘} he CiSiONS had not heen well 
considered, although the learned Chief Justice himself 
and his associates, McLean, Wayne and Catron; and 
such Justices as Marshall, Johnson, Story, Washington, 
Thompson, Baldwin, Duvall and Todd had united in 


making them. 


It) 


[In respect to the Admiralty jurisdiction to award 
damages growing out of loss of life, there had, prior to 
the decision of ** Thi Harrisburg,” been ereat progress. 

A Chief Justice (Chase) and two of the Justices of this 
Court (Woods and Blatchford 6 Ben, 370), the Cireuit 
Courts of four Circuits, the District Courtsof nine or 
ten Districts, had united in maintaining the jurisdiction 
on various grounds. 

The Admiralty Courts of England ‘until overruled by 
the common law judges), with Sir Robert Phillimore at 
their head, the Law of Scotland, of Germany, the Civil 
law, all concurred in giving the remedy for the wrong. 

This Court itself in 

Ha parle wordon, 104 U S., 518. 
had used this language : 

“It is no doubt true that, down to a compuratively 

‘recent period the Courts of Admiralty, both in Eng- 
*Jand and in thiscountry, have followed the rule of the 
“common law in respect to such actions, and have de- 
* cided that damages for such wrongs were not recover- 
‘able; but sinee Lord Campbell's Act, it has been pro- 
‘vided by statute in Englaud, and in most of the States 
‘‘ of the Union, that suits may by brought in the Courts 
‘‘of common law for the benelit of those having a 
‘* pecuniary interest in the life of one who has been 
* killed by the wrongful act of another, to recover such 
‘damages as may have been sustained in consequence 
‘of the wrong that has been done; and we think it 
‘clearly within the power of the Courts of Admiralty 
‘+ to determine whether this legislation has not wrought 
ae corresponding change in the laws which govern their 
‘* jurisdiction. 

That was an application for.a writ of prohibition to 
the District Court ; and, in denying it, the Court said 
finally: ‘*The Court of Admiralty is competent, we 
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* think, to determine whether, since the common law 
‘Courts In England, and, to a large extent, in the 
‘* United States, are permitted to estimate the damages 
* which a particular person has sustained by the wrong- 
‘ful killing of another, the Courts of Admiralty may 
‘* not do the same thing.’ 

The motion for prohibition in that case would have 
been, if suceessful, an arbitrary way of disposing of 
the claim of the libeilants, without giving them a hear- 
ing; justas this motion to dismiss or affirm, if successful, 
will be. 

The decision of this Court in ** The Harrisburg” 
turned back the whole swelling tide of admiralty decision 
upon this subject. 

The learned counsel claims that this ease and that of 
‘* The Harrisburg” are identical. Not so. There the 
parties were all citizens of the United States. The vessel 
was owned in Pennsylvania, and the wrongful killing 
occurred in waters of the State of Massachusetts. The 
libellants could have had their remedy at common law, 
either in Pennsylvania or in Massachusetts, had they 
sued in time, under the statutes of either State. : 

Here the libellants and those who were wrongfully 
killed are, and were, citizens of New York; the wrong- 
doing vessel is owned in Great Britain, and the wrong- 
ful killing occurred on the high seas, without the ter- 
ritorial jurisdiction of any State or country, and in a 
place to which the general law, the jus gentium, ap- 
plies, and to which the common /aw does not, and never 
could or did apply. 

In ** The Harrisburg,” the libels had not been brought 
within the time limited by the statutes of Massachu- 
setts or Pennsylvania. 

By the statutes of the State of New York (Code of 
Civil Procedure, § 1902), sueh a suit must be brought 
within two years after the death. 


The deaths in this CAaSe occurred December Ya. ISS3, 
and the libel was filed Nov. 11th, 1884, within the two 
years prescribed by the statutes of New York. 

In ** The Harrisburg,” this Court did not decide that 
branch of the case (Opinion, p. 214). ** This brings us to 
the second branch, &ec., &e.” 

How far the fact that we began within the time lim- 
ited by the Code of New York affeets jurisdiction ; 
whether the suit should have been brought by the ad- 
ministrators ; whether an action (7 vem against the of- 
fending vessel will lie : 

These questions will all arise in this case ; and, in re 
spect to them, this case is different from that of ** The 
Harrisburg.” 

In this case, unless these libellants can appeal to an 
Admiralty Court, they are remediless. They could not 
have appealed to the Courts of the State of New York, 
because the deaths did not occur within that State, or in 
waters subject to its jurisdiction. 

If this motion to dismiss or affirm is granted by this 
Court, it will,-in effeet, turn away the face of justice 
from these libellants.. It will, in effeet. say to them, 
that ‘*the only earthly tribunal to which the widow and 
* orphan of those who go down to the sea in ships can 
‘appeal for the righting of such a wrong as these 
‘libellants have suffered,” will turn a deaf ear: that 
while every State in this great Union, and every civilized 
country in the world, gives a remedy to those who thus 
suffer from the deaths of their natural supporters when 
such a death oceurs on shore, the Court of Admiralty 
a Court of Equity —alone will thunder back in reply to 
their appeals for justice, that old maxim of the com- 
mon law, ** Actio personatlis moritur cum persona,” 
built, as it was, upon a feudal fietion, and long ago re 
jected, as to actions of this sort, by the better and more 
merciful sentiment of the country whose Courts of jus- 


tice first gave it utterance, and by every Court in every 
land, except the Admiralty Courts of this, the greatest 
of all lands, as it should be the tenderest of all towards 
those who carry its flag upon the ocean. 
To the ease of ** The Harrishug”* | would hope that 
this Court will in time apply the language of Ch. J. 
Taney in ** The Genessee Chief ”’ (supra), relative tothe 
* Thomas JSeflerson. ‘It did not decide any question 
‘of property, or lay down any rule by which the right 
‘of property should be determined. If it had, we 
‘should have felt bound to follow it, notwithstanding 
‘* the opinion we have expressed. lor every one would 
‘ suppose that after a decision of this Court ina matter of 
‘that kind, he might safely enter into contracts upon 
‘* the faith that rights thus acquired would not be dis- 
‘*turbed. Insucha ease Stlure decisis, is the safe and 
‘established rule of judieial policy, and should always 
‘be adhered to. 
~ ** But the decision referred to has no relation to rights 
of property. It was a question of jurisdiction only, 
‘and the judgment we now give can disturb no rights 
‘‘of property, nor interfere with any contracts hereto- 
‘* fore made. And as we are convinced that the former 
‘* decision was founded on error, and that the error, if 
‘*not corrected, must produce serious public as well 
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‘* as private inconvenience and loss, it becomes our duty 
‘* not to perpetuate it.”” 
And that other language used by Mr. Justice MeLean, 


in 
The Magnolia, 20) tlow.. 335, (at p. 307 }. 


* Antiquity has its charms, as it is rarely found in 
‘*the common walks of pyofessional life ; but it may be 
‘‘ doubted whether wisdom is not more frequently found 
‘‘in experience, and the gradual progress of human 
‘affairs ; and this is especially the case in all systems 
‘‘of jurisprudence which are matnred by the progress of 
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‘“human knowledge. Whether it be common, chancery 
‘or admiralty law, we should be more instructed by 
‘* studying its present adaptations to human concerns, 
‘* than to trace it back to its beginnings. 

‘* Every one is more interested and delighted to look 
‘* upon the majestic and flowing river than by following 
‘‘ its current upwards until it becomes lost in its moun- 
‘* tain rivulets.”’ 

In other matters, this Court has reversed its rule of 
jurisdiction and its views of the law. The Dred Scott 
doctrines; the Legal Tender cases ; Osborne rs. Mobile, 
16 Wall., 479, reversed in W. U. Tel. Co. os. Texas, 105 
U. 8., 460, areinstances, and there are many others. 

Since the case of ‘‘ The Harrisburg ’’ was decided, in 
the case of 


The Cephalonia” (29 Fed. R., 332.) 


which decision was affirmed on appeal by Mr. Justice 
Blatchford sitting as Circuit Judge (3? Fed. R., 112). 

Judge Benedict held that damages for loss of life 
may be recovered in Admiralty. 

That was, to be sure, a suit 7 personam by an ad- 
ministratrix. 

A tug had been sunk and several persons drowned by 
a collision which occurred within the Narrows in the 
harbor of New York, by the steamer Cephalonia, com- 
ing up astern of her. 

Suppose the same steamer had followed the tug to a 
point on the high seas just without the three mile limit, 
and sunk her, and drowned the same parties under the 
some circumstances, would the admiralty in such case 
have lost its jurisdiction / 

Ubi jus thi remedium. This ancient maxim and its 
complement Lez semper dabit remedium, ave as ex- 
pressive of the law, as their fellow maxim Actlio person- 


lo 
alis moritur cam persone § al quite ils much elh- 


titled to furnish a rule of ae fora Court of Ad- 
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miralty. 

Numerous decisions of the “Courts,of which these 
libellants are citizens have settled it, that, no action 
by an administrator will lie where the death com- 
plained of oceurred without the State, unless proof is 
given that the statutes of State in which the death oc- 
curred authorized such an action 

Whitford os. Panama R. R. Co., 23 N. Y., 


465. 
Leonard rs. Columbia St. Nav. Co., 84 N. 
7. 


1 & W. &. BR. Co., 


Scream 


Debevoise rs. N. Y. |, 
Sh. Bis eee 


No statute law applies on the high seas, as between 
vessels and persons of different nations. There the 
Admiralty law reigns supreme ; and the Court of Ad- 
miralty is the only Court whose jurisdiction applies 
there. 

In view of all these decisions and considerations, it 
cannot properly be said that the question upon which 
the jurisdiction in this ease depends is so frivolous as 
not to need further argument. 

No possible harm can come to the appellees, if this 
cause is allowed to keep its place upon the ealendar, to 
be disposed of upon its merits, when it shall be reached 
in due order. 

The learned counsel for the appellees, speaks of the 
injustice to the appellees of keeping $25,000 tied up in 
security for the several years that may elapse before the 
case can be reached for argument upon its merits. 

Their hardship is as nothing compared with what 
thatof the Appellants will be, if they are denied a hear- 
ing of their cause before this Court. 


IX. 


The motion to aflirm should be denied. 


JAMES PARKER, 


Counsel for Libellants and Appellants. 
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SUPREME COURT OF THE UNITED STATES 


On appeal from the Circuit Court of the 
United States for the Southern District of 
New York. 


CATHERINE A. METCALFE ef a/.. 
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Brief on part of Appellees on motion to 
dismiss Appeal or affirm Judgment. 


POINTS. 
I. 


The sum in dispute in each case is not sufficient to 
give jurisdiction lo this Court. 


The amount originally claimed by the appellants was 
$5,000 in each case, and the stipulation for $25,000 was 


< 
2 
given to release the steamer from the five claims respect- 
ively. No decree could then have been granted for any 
greater sum than 85,000. The amount in dispute in 
each case was the proportion the claims respectively bore 
to the amount of the stipulation. wes 
The situation is precisely the same as if each of the 
parties had commenced a separate action for 85,000, and - 
separate stipulations had been given in those amounts. 
The jurisdictional amount can not be affected by the 
joinder of the parties in one action. 
Oliver vs. Alexander, 6 Pet., 143. 
Gruner vs. U.S., 11 How., 163. 
Rich os. Lambert, 12 /d/., 347. 
Rogers vs. Str. ** St. Charles,"’ 19 /d., 108. 
Sampson vs. Welsh, 24 /d., 207. 
Seaver Ps. Bigelow, D Wall... YOR. 
Banking Assn. os. Insurance Assn., 102 U. 
ay woes ~ > 
Chatfield 7s. Bovle, 105 U.S., 231. 
Elgin os. Marshall, 106 /d., 578. 
Ee parte B. & O. R. R. Co., 106 7d... 5. 
Stewart os. Dunham, 115 /d., 61. 
, 
The cases. of Shie/ds vs. Thomas, 17 How., 3; Market 
Co. vs. Hoffinan, 1O1 U.LS., 112; The Connemara, 108 
ld., 754 (where the plaintiffs were interested collectively 
under a common title), and The Mamie, 105 Id., 773 "an 
(where a question of jurisdiction in connection with } 
limitation of liability, involving $65,000, was considered ), 
stand on an entirely different principle. ; 
Kr parle p. @ OG. RB. BR. Co., supi a, 
<> 
The instant this stipulation was given and substituted ' 
for the steamer, the question of amounts severally re- ‘ 


coverable, was finally determined. ‘The vessel could not 
have been dgain seized for the sanie claims. | 
Roberts es. The Huntsville, 3 Woods, 387. 
The White Squall, 4 Blateh., 103. 
The Thales, 3 Ben., 327. 
Id.. - 10 Blateh., 203. 
The Nahor, 9 Fed. Rept., 213. 


[t is well settled that no liability can be ineurred in 
proceedings /# rem beyond the amount of the stipula- 
tion given for the release of the vessel, even if the claim- 
ant is the owner, and interest cannot be added to the 
amount of the stipulation which represents the valne of 
the vessel when seized. 

Henry's Admy. Juris. & Proe., 344. 
The Webb, 14 Wall, 406. 

The Ann Caroline, 2 Wall, 538. 
The Wanata, 95 U. S., 601. 


In The Webb, this Court modified the decree so as to 
reduce it to the amount of the stipulation, saying (p. 
418): ** The libel was /# vem against the steamer, and 
** the decree cannot be for more than is within the juris- 
‘* dietion of the Court.” 

In The Aun Caroline, the decree was also modified 
and it was said: “*Settled rule is that where the value 
‘\of the vessel condemned in a cause of damage is in- 
‘* sufficient to pay the loss, it is not competent for the 
* Court to award damages against the owner beyond the 
** value or proceeds of theship” (p. 549). ** Stipulation 
‘* for value filed by the claimants was for that sum and 
‘consequently the libellant is entitled to a deeree 
against the stipulators for that sum, as the value of. 
‘* the vessel and no more, because they never agreed to be 
‘* bound for any greater sum. Argument of libellant is 
‘* that he is entitled to interest on that sum as against 


‘* the stipulators for value, but it is a sufficient answer to 
‘* the proposition to say, that this Court has expressly 
‘* decided otherwise and we adhere to that decision ”’ 
(p. 550). ) 

In the Waneta the claimants appealed from decree 
of District Court, an additional bond was given by 
them on the appeal and interest was allowed to be re- 
covered out of that. 

After the release of steamer, the amendments in- 
creasing claims severally to 810,000, could have no 
effect. 

Lee os. Watson, | Wall., 337. 


The burden of showing the amount in controversy to 
be sufficient to sustain the jurisdiction is upon the ap- 
pellant. 

Hagan os. Folison, 10 Pet... 160 


If the supplemental libellants here had recovered 
judgments for more than 85,000 each, the claimant could 
not have appealed to this Court, because the amount in 
dispute would have been but 35,000, in each case, under 
the stipulation. The statute does not give the plaintiff 
an advantage over the defendant under the same cir- 


cumsfances. 
The Jesse Williamson, Jr... 108 U. S.. 308. 


There a claim was made for $27,000, and the 
vessel released on stipulation for 82,100, The libel was 
dismissed and the libellant appealed. A motion to dis- 
miss for want of jurisdiction was granted, the Court 
holding that as the action was /# rem the stipulation 
was conclusive as to the amount in dispute. 

The Court, Blatehford, J., said (p. 310, 311): ** The 
‘‘ libellant contends, however, that a decree for him for 


$27,000 against the vessel would establish the liability 
‘of the claimants for that amount. But it could not 
‘* be contended that this would be so in any case but one 
** where the claimants were alleged and shown to have 
** been the owners of the vessel sued at the time of the 
‘collision. In the ease of The Enterprise, 2 Curtis, 317, 
‘* the record showed that the claimant of the vessel was 
‘an owner of her during the voyage for which the wages 
‘sued for were claimed, and that by his answer he con- 
‘tested In that character the right to wages. For these 
** reasons it was held that the decree in the suit é” vem 
‘* bound him personally as res judicata ; that a libel in 
** personam against him weuld lie to execute that de- 
‘cree; and that the matter in dispute in that case was 
‘* not the vessel or the existence of a lien on her. The 
** proceeds of the sale of the vessel were 313.90, the de- 
‘* cree was for more than 850, and S50 was the amount 
‘necessary for jurisdiction on an appeal. Under these 
* circumstances an appeal was allowed. 

There is no analogy in the case at bar to The Huter- 
prise. This was an action for a tort of the steamer 
Whereby a lien was claimed, occurring December 2, 1883. 
William Pearce, the claimant, whose estate the present 
appellees represent, did not become her owner until Oe- 
tober 11, 1884. 


B.—But even if the amount originally claimed had 
been S10,000 in each ease, and bonds had been given ac- 
cordingly, this Court would not have jurisdiction, be- 
cause by the stipulation between the parties it was pro- 
vided, ** That both vessels were in fault” (fol. 63). 

It followed from this agreement that the most the 
appellants could claim would be what would legally fol- 
low from an application of the ordinary admiralty rule, 
viz., that the damages should be divided. 

This apportionment of damages would reduce the 


* 
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amount to exactly S5,000., which is not sufficient to give 
jurisdiction. It must exceed that sum. 
Walker rs. U. S., 4 Wall., 163. 


The only answer, from a legal standpoint, that ean 
be made to this contention is, that the deceased persons 
were not identified with the vessel in fault. The reply 
is: one, Christian Wolfe, was an owner, on the vessel, 
and necessarily identified with her aets (fol. 1), and the 
others were presumptively so. They were the * erew”’ 
(Opinion, fol. 48) of the vessel and responsible for her 
navigation. And that they were personally responsible 
for the accident is shown conclusively by the finding of 
the Court that their personal representatives could only 
recover one half of the damage for loss of personal 
effects. ‘This contributory negligence is therefore found 
as a fact, and no appeal lies from that, nor could the 
question again be raised in the face of the stipulation, 
the object being *‘to avoid all questions excepting those 
of law arising out of the record.”” : 

Moreover. any other construction of the augreement 
would render the clause referred to meaningless and use- 
less. It had an object, and that can at onee be discerned 
and determined by the record, viz., that the deceased 
persons should be considered as identified with their 
vessel. Apart from their effect asa matter of law, the 
findings all through the case by the District Judge, the 
Commissioner and the Cireuit Judge.regarded simply as 
circumstances surrounding the agreement, lead irresist- 
ibly to the conclusion that the intention was that these 
persons should be so considered. Under a familiar rule 
of construction the agreement should be upheld in all its 
parts. 

Interest could not be added to give the Court jurisdic- 
tion, even if the action were /) Per sonudie. It would be 


= 


discretionary with the Court in eases of this character, 
if claimed. 
Hemminway rs. Fisher, 20 How., 255. 
Lineoln os. Claflin, 7 Wall. 132. 
Redfield es. Tron Co... 110 U.S... 174. 
Supreme Court Rules, No. 23. Par. 4. 
And can not be added when the libel does not claim 


interest. 
Udail ee. S. S. Ohio. 17 How.. 17. 


D.—It follows, therefore, that in any view of the 
action, if the decree dismissing the libel should be 
reversed, there could be no recovery to exceed SHOO0, in 
each case, and this Court consequently has no jurisdic- 
tion. 

Where a want of jurisdiction is patent or can be 
readily ascertained by an examination of the record in 
advance of an examination of the questions on an argu- 
ment of the merits, the Court will entertain and aet up- 
on a motion to dismiss for want of jurisdiction. 

Semple es. Hagar, 4 Wall., 431. 
Clark rs. Hancock, 94 U. S., 493 ef passim. 


II. 


The appeal PUSS laken for delay only, and the qgues- 
lion upon which Jurisdiction depe nds is so frivolous as 
not lo need further argument, 

This case is not in any way distinguishable from 


The Harrisburg, 119 U.S., 199. 
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There, in an opinion rendered November 15, 1886, by 
the then Chief Justice of this Court, it was decided, 
without dissent, that a suitin admiralty can not be main- 
tained in the Courts of the United States, to recover 
damages for the death of a human being on the high 
seas, or on waters navigable from the sea, which is caused 
by negligence. 

Any consideration of the same question here would 
necessarily lead to the same result. 

hither on the question of the original jurisdiction, as 
decided in The Harrisburg, or on the question of the 
jurisdiction of this Court, the appeal can only have been 
taken in the hope that delay might work a change in the 
decisions of the Court in both aspects. Such hope is 
manifestly frivolous. 

Even if this Court has jurisdiction, the judgment 
should be affirmed. It is not the practice to retain such 
plain cases for argument. 

Hinckly rs. Morton, 1038 U. 8., 764. 
Miecas os. Williams, 104 Id., 556. 
The 8. C. Tryon, 105 Id., 267. 


It is unjust to the appellees that they should have 
$25,000 tied up in security for the several years that will 
elapse before the case can be reached for argument on 
the merits. 


III. 


The appeal should be dismissed, or the judgment 
affirmed, with costs. 
Respectfully submitted, 


Gro. BETHUNE ADAMS, 
Counsel for Appellees. 
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SUPREME COURT OF THE UNITED STATES, 


On appeal from the Circuit Court of the 
United States for the Southern District of 
New York. 


CATHERINE A. METCALFE, Mary | 
E. NosBLeE, AGNES ARNOLD, MARY 
EK. Wonr and Betta For- 
BLADE, 

Appellants, 


against 
: No. 1217, October Term, 
T} Q pa 66 on % : 1888. 

ie Steamship ‘* ALASKA,”’ he 


engines, ete., LAapy D.E. PEARCE, 
Str WILLiAM GEORGE PEARCE, 
JAMES ROBERTSON and RICHARD 
BARNWELL, Executors of WHIL- 
LIAM PEARCE, deceased, | 
Appellees. 


To JAMES Parker, Esq., 
Connsel for Appellants. 

Dear Sir.— Please to take notice that on the record here- 
in, as amended by stipulation, filed January 30th, 1889, 
and on the following statement of facts and objects of 
motion, | shall move the Court,in the Court room thereof, 
in the Capitol, Washington, District of Columbia, on 
the 11th day of March, 1889, at the opening of Court, or 
as soon thereafter as counsel can be heard, under Rule 
Six, to dismiss the appeal herein or to affirm the judg- 


ment appealed from. 
New York, February 8th, 1889. 
Very truly yours, 
Geo. BETHUNE ADAMS, 
Counsel for Appellees. 


Statement of Facts and Objects of Motion: 


Facts. 


This was an action ‘nz vem brought by the libellants 
in the United States District Court for the Southern 
District of New York, on the 13th day of November, 
1884, to recover claims aggregating $18,100, for the loss 
of the pilotboat ‘‘ Columbia,’ her furniture, &c., and 
the personal effects of the crew, occurring in consequence 
of a collision with the steamship ‘*Alaska,’’ on the 
night of December 2d, 1888, by which the pilothoat was 
sunk, the personal effects lost, and all the persons on 
board drowned (Libel, pp. 1 to 4, filed November 13, 
1884, p. 6, fol. 13). 

The collision happened on the Atlantic Ocean about 
twelve miles southeast from Fire Island Light, off the 
coast of Long Island, New York (Findings of Fact, p. 
25, fol. 49). 

On the 22d day of November, 1884, a supplemental 
libel was filed by the widows of the five persons drowned 
(the appellants here) to recover damages respectively 
for the loss of lives. It claimed as damages in each case ’ pk 


the sum of five thousand dollars (Supplemental Libel, pp. r 
6to8; Amendment of Record, par. 1). 


On the 20th day of November, 1884, William Pearce 
appeared as claimant of the ‘* Alaska,’’ and filed a 
stipulation for value in the sum of $20,000 to secure the 
release of the steamer from the claims of $18,100 for l« 
loss of pilotboat, her furniture, &c., and the personal 
effects of crew (p. 21, fol. 41; Amendment of Record, 
par. 2). 

On the 25th day of November, 1884, the claimant filed 
a stipulatiou for value in the sum of $25,000 to secure 
the release of the. steamer from said claims for loss of 


‘ 


ed 


‘ 


life, that sum having been fixed by consent as her value 
for the purposes of: the supplemental claims. This 
stipulation referred to the supplemental libel, named 
the supplemental libellants, and was conditioned to 
** abide by and pay the money awarded by the final de- 
‘* cree rendered by this Court or Appellate Court, if any 
‘“appeal intervene” (Amendment of Reeord, par. 3). 
On the 27th day of May, 1886, ** the said several libel- 
‘‘Jants in said supplemental libel named, by leave of 
‘* Court, amended their several prayers of said supple- 
‘* mental libel for damages so as to make their several 


- 


‘*damages prayed for the sum of ten thousand dollars 
‘** each, instead of five thousand dollars, as thereinbefore 
‘* prayed for’’ (p. 22, fol. 43). 

On the same day an interlocutory decree was entered, 
adjudging that the collision was occasioned by the 
mutual fault of the Two vessels, and that 
the libellants, as owners of the vessels and represen- 
tatives of the deceased persons; and the supplemental 
libellants *‘do each and all of them recover one-half of 
‘* their damages by each and all of them severally sus- 
‘‘tained by reason of matters by each and all 
‘of them severally alleged in the supplemental 
‘‘libel by them in said cause filed, and by said 
‘** interlocutory decree, it was further ordered * * * 
‘* that said steamship ‘ Alaska” be condemned to pay 
‘* the said one-half of the said several amounts of dam- 
‘‘ ages,’ and referring it to a Commissioner ‘*to take 
i proof of the sevoral interests of the respective libel- 
‘* lants.to ascertain the several amounts due to them for 
‘* their damages upon their several interests as the same 
‘** shall appear and report thereon’ (p. 14, fols. 27, 28). 

On the 15th day of November, 1886, the case of the 
‘* Harrisburg’? was decided by the Court (119 U. 8§., 
199). 

On the 23d day of November, 1886, the Commissioner 


filed his report in conformity with the terms of the 
interlocutory decree (pp. 22. 23, fol. 43). 

On the 17th day of February, 1887, a final decree was 
entered in favor of libellants respectively for one-half of 
their damages, and dismissing the supplemental libel 
(pp. 13 to 17). 

On the 28th day of February, 1887, by consent of the 
parties to the action, an order was entered: ** That the 
‘* libellants may amend their libel so that the claim for 
‘* loss of lives shall be ten thousand dollars instead of 
‘* five thousand dollars’ (p. 19, fol. 36). 

The supplemental libel was constructively amended, 
as appears above, but no new libel was filed. nor 

actual change made in the original libel, and _ it 
now remains on record as filed; amendments were 
intended to be made in the sums of ten thousand dol- 
lars in each case, and the claim of five thousand dollars 
loss of life of Thomas A. Metealfe, as it appears on page 
6, folio 13, of record, is a clerical mistake (Amendment 
: of Reeord, Part 1). 3 
The said order of the 28th day of February, 1887, fur- 
ther provided: * That no further security will be re- 
‘* guired on the appeal about to be taken by the parties 
‘to the action, either for costs or otherwise (p. 1Y, 
u fol 36). 
On the 26th and 28th days of February, 1887, all the 
parties to the action appealed from the said final decree 
to the Cireuit Court (pp. 18 to 25). 
On the 8th day of December, 1887, an opinion was 
filed in the Cirenit Court, by Wallace, J., containing 


S his findings of fact and conclusions of law, by which it 
7 ' was determined that both vessels were in fault, and or- 

| dering a decree for the libellants, dividing the loss, and 
5 that the supplemental libel be dismissed’for want of ju- 
fe risdiction (pp. 25 to 31). 


It was found asa fact by the Circuit Judge that the 


a 


collision happened on the 2d day of December, 1883 (p. 
25, fol. 48), and that the claimant did not beeome the 
owner of the *‘ Alaska”’ until the 11th day of October, 
1884, and had no notice or information of the collision 


until after he had acquired his title (p. 27, fols. 52, 53). 


On the 3d day of Mareh, 1888, an agreement was 
made between the parties as follows: 

‘* It is agreed that upon an adjustment of costs, and a 
‘* decree being entered in conformity with the opinion of 
‘the Circuit Judge 

**(1.)—That the claimant will pay the amounts decreed 
‘against the steamer therein, and that the libellants 
‘* will accept the same. 

‘* (L1.)—That no appeal shall be taken by either party, 
‘except that the libellants in supplemental libel reserve 
‘* the right of appeal on the question of recovery of 


‘* damages for loss of life. 
‘* (TTT.)—That both vessels were in fault. 


‘“(TV.) That the **‘ Alaska’ was a British registered 
vessel and sailing under that flag.”’ 


“(V.) That any statutes and reports of decisions of the 
Courts of Great Britain, may be referred to on the ap- 
peal herein contemplated as though they bad been regu- 
larly introduced in evidence in this Court.”’ 


“(VI.) That neither the supplemental libellants nor 
the claimants shall by this agreement be deemed to have 
waived any rights, either would have had if it had not 
been made, excepting as provided for herein, the object 
being to avoid all questions excepting those of law 
arising out of the record of which this agreement 
shall become a part (pp. 31, fols. 63-64).”’ 


On the 16th day of March, 1888, a final decree was 
entered in the Cirenit Court for one-half the several] 


amounts the libellants were found to have been dam- 
aged, aggregating the sum of $7,590.89, and dismissing 


the supplemental libel. 

On the 17th day of March, the claimant paid this 
sum and obtained satisfaction of the decree (p. 34, fol. 
70). ‘The said stipulation for value in the sum of &20,- 
000 has been cancelled of record (Amendment of record, 
par. 2). 

The said stipulation for value of the sum of $25,000, 
given to secure the steamer from said claims for loss of 
life; remains of record and unecancelled in the District 
Court, and is the only stipulation ever given in the cases 
of supplemental libellants (Amendment of  reeord, 
par. 3). 

On the 10th of September, 1888, an appeal on the 
part of supplemental libellants from the said tinal decree 
of the Cireuit Court, was takenand duly perfected to the 
October Term of this Court (pp. 35 to 40). 

(For convenience of reference, the pages of origina] 
record as printed in the margin of the printed record, are 
used above as *‘folios.”” The Amendment of record 
referred to is printed at end of record, but not paged 
asa part thereof, ) 


Objects of Motion. 


The objects of this motion are to have the appeal dis- 
missed for want of jurisdiction of this Court, or to have 
the judgment of the Circuit Court affirmed, because it 
appears that the appeal was taken for delay only, and 
because the question on which jurisdiction depends is so 
frivolous as not to need further argument. 


Dated New York, February 8th, 1889. 


GEO. BETHUNE ADAMS. 
Counsel for Appellees. 
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THE BALTIMORE & POTOMAC R. R. CO. VS. THADDEUS A. HOPKINS. 1 


1 Declaration, &c. Filed Oct. 5th, 1883. 
_ In the Supreme Court of the District of Columbia. 


TuappeEvus A. Hopkins, Plaintiff, 
v8. 
>At Law. No. 2 } 
THe BALTIMORE AND Potomac RAILROAD t Law 4799 
Company, Defendant. 


The plaintiff sues the defendant, a corporation duly chartered b 
the laws of the State of Maryland, having an office and doing busi- 
ness in the city of Washington, in the said District of Columbia, 
for that the plaintiff heretofore, to wit, before and at the time of 
the committing by the defendant of the grievances hereinafter men- 
tioned, was and hitherto had been and still is lawfully seized and 
possessed of a certain lot of land situated in the said city, to wit, on 
the north side of Maryland avenue between Ninth and Tenth streets 
west, the said lot being known on the ground plat or plan of said 
city as part of lot numbered five, in square numbered three hun- 
dred and eighty-five, upon which said lot at and before the commit- 
ting of said grievances had been erected and from thence hitherto 
hath stood and is now standing a frame dwelling-house, wherein the 
plaintiff and his family during all the time aforesaid inhabited 
and dwelt; that the plaintiff laid out and expended in the purchase 
of said premises and in improvements thereto a large sum of 
money, to wit, five thousand dollars; that the defendant, well 

knowing the premises, thereafter, to wit, on the 5th day of 
2 October, A. D. 1880, wrongfully, improperly, and unlawfully 

and with intent to injure and damage the plaintiff main- 
tained and used, and, from said day and year aforesaid, all the time 
hath and now doth wrongfully and unlawfully maintain and use, 
four railroad tracks or sidings upon and along said Maryland avenue 
immediately in front of said lot and dwelling-house of the plaintiff 
and between said Ninth and Tenth streets, upon which said railroad 
tracks or sidings the defendant was, and from said day and year 
aforesaid hath _ ae and still is, accustomed to place freight cars, 


both loaded and empty, in great numbers, to wit, to the number of . 


five hundred at one time, and to suffer the same to remain there for 
an unreasonable length of time, frequently for the space of twenty- 
four hours at a time, and to load and unload or cause or permit to 
be loaded and unloaded freight of divers kinds into and from said 
cars, thereby creating great noise and confusion and exciting large 
quantities of dust, which are blown into, upon, and over the said 
dwelling-house, and to move and shift said cars back and forth upon 
and along said tracks or sidings in front of and near to said lots and 
dwelling-house of the plaintiff by locomotive engines propelled by 
steam, improperly and unlawfully and to the great damage of the 
said dwelling-house and to the injury and annoyance of the plain- 
tiff; and the defendant, on the said 5th day of October, A. D. 1880, 


and on divers other days between said (lay and the commencement. 
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2 THE BALTIMORE & POTOMAC RAILROAD CO. Ys. 
of this suit wrongfully, improperly, and unlawfully and with 
intent to injure and damage the plaintiff, itself and by its 
agents, did, by wrongfully and unjustly causing to be made 
and continued in said engines divers large and injurious 
o fires against the will of the plaintiff, make to issue and 
proceed therefrom large quantities of offensive and un- 
wholesome cinders, soot, smoke, steam, vapors,and other gas- 
eous eflluvia, which entered the windows and doors of said dwelling- 
house and spread and diffuse themselves in, upon, over, and through- 
out the same, to the great and intolerable discomfit and inconven- 
lence of the plaintiff, to the damage of the household furniture 
belonging to him in his said place of residence, and to the damage 
and injury of said dwelling-house; and the’defendant during all 
the time aforesaid hath and now doth further molest and annoy 
the plaintiff and damage his said dwelling-house by the violent Jars, 
concussions, and vibrations produced by wrongfully and unlawfully 
bumping together heavily loaded freight trains and cars on said 
tracks or sidings i in front of and near to the said dwelling-house of 
the plaintiff, and by the puffing and hissing of said locomotive en- 
gines, and by the blowing off of steam therefrom while unlawfully 
standing on said tracks or sidings in front of and near to the said 
dwelling-house of the plaintiff, and while being unlawfully pro- 
pelled back and forth as aforesaid in front of said house by the 
defendant or its agents in the process or for the purpose of shifting 
suid cars and making up of freight trains on said avenue in the 
city aforesaid, and by the rumbling and jarring noises of said 
locomotive engines and cars of the defendant when being 
moved and propelled back and forth as aforesaid, and, fur- 
ther, by the unlawfully, continuously, and injuriously making or 
causing to be made on said tracks or sidings in front of 
and near to the said dwelling-house of the plaintiff, and night 
and by day, in and about said engines and cars on 
4 the said fifth day of October, A. D. 1880, and on divers other 
days between said day and the commencement of this suit, 
divers loud, heavy, jarring, agitating, clattering, bumping, and 
battering sounds and noises, by means of which said several wrong- 
ful acts of the defendant the plaintiff has been and is greatly dis- 
turbed and disquieted, interrupted, incommoded, and annoyed in 
the peaceable and quiet use, occupation, and enjoyment of his said 
lot and dwelling-house. The walls and ceilings of said dwelling- 
house have been cracked and shaken down and the said house oth- 
erwise damuged. The said dwelling-house and the said lot have been 
seriously and materi: ally diminished and depreciated in value, and 
the same rendered comparatively unsuitable as a place of human 
habitation, and the plaintiff has been thereby prevented from having 
so beneficial a use and occupation of said dwelling-house as he 
might and otherwise would have had, to the great and special dam- 
age and injury of the plaintiff in the sum of $5,000, and therefore 
he brings his suit. 
2. The plaintiff sues the defendant, a corporation as aforesaid, for 
that the plaintiff heretofore, to wit, before and at the time of the 
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committing by the defendant of the grievances hereinafter men- 
tioned, was and hitherto hath been and still is lawfully seized and 
possessed of a certain lot of land and dwelling-house situated in 
the city of Washington, in the District aforesaid, to wit, on the 
north side of Maryland avenue between Nintb and Tenth streets 
west, in said city, the said dwelling-house being known as No. 
941 Maryland avenue southwest, in said city, in which said 
house and premises the plaintiif and his family during 
D all the time aforesaid inhabited and dwelt; that after- 
wards, to wit, on the Sth day of October, A. D. 1880 (the 
plaintiff being then and there in the actual use and occupation 
of said premises), the defendant, without right or lawful author- 
ity and unmindful of the rights of the plaintiff, maintained and 
used, and, froin said day and year aforesaid, all the time hath and 
now doth wilfully and unlawfully maintain and use, on said Mary- 
land avenue, in front of and near to the said premises of the plain- 
tiff and between said Ninth and Tenth streets, a large number of 
railway tracks, to wit, four railway tracks or sidings; which said 
tracks from thence hitherto have been and now are used by the de- 
fendant, its agents and servants, for the storage thereon of cars 
loaded with hogs, cattle, and other live stock, cars loaded with 
guano, fertilizers, and other unsavory freight, and empty hog and 
cattle cars, when the same are not in actual use by the defendant ; 
that the defendant, against the will and unmindful of the rights of 
the plaintiff, from said day and year aforesaid, all the time has and 
now does wrongfully, carelessly, negligently, and unlawfully store 
and leave standing upon said tracks or sidings, opposite the prem- 
ises of the plaintifi and in close proximity thereto, a large number 
of hog, cattle, and live-stock cars, in a filthy and unwholesome con- 
dition, and cars loaded with guano, fertilizers, and other unsavory 
freights ; which said cars, so left standing on said tracks by the de- 
fendant or its agents, emit and give forth noxious, noisome, and 
poisonous smells, odors, vapors, and stenches, which are carried into 
and upon the said dwelling-house and premises of the plaintiff, ren- 
dering the same unwholesome and uninhabitable, and greatly in- 
commode, worry, vex, and annoy the plaintiff, and the said 
6 lot and dwelling- house of the plaintiff, by reason thereof, 
have been and are greatly diminished and depreciated in 
value, and the plaintiff, by reason of the wrongful acts of the de- 
fendant last aforesaid, has suffered and s stained great and special 
damage and injury in the sum of $5,000, and therefore he brings 
his suit. 

3. The plaintiff sues the defendant, a corporation duly chartered 
by the laws of the State of M: iryland, having an office and doing 
business in the District of Columbia, for that whereas the plaintiff, 
before and at the time of the committing by the defendant of the 
grievances hereinafter mentioned, was and hitherto hath been and 
still is lawfully seized and possessed of a certain lot of ground situ- 
ated and being in the city of Washington, in said District, to wit, 
on the north side of Maryland avenue between Ninth and Tenth 
streets west, and known on the plat of said city as part of lot num- 
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bered 5, in square numbered 385, upon which said lot is a dwelling- 
house, wherein the plaintiff and his family, during all the time afore- 
said, irihabited and dwelt, the said dwelling-house being known as 
No. 941 Maryland avenue southwest, in said city; and whereas the 
said Maryland avenue between said streets before and at the time 
of the committing of said grievances had been and still of right 
ought to be an open, public street or common high— for all per- 
sons to go, return, pass and repass in, by, and with coaches, carts, 
wagons, and other vehicles, as well as on foot, at their free will 
and pleasure, to wit, at Washington, in the District aforesaid, 
and was used by the plaintiff and others as of right for 
access to and egress from said lot and dwelling-house, yet 
the defendant, well knowing the premises, against the will of 
the plaintiff and with intent to injure, incommode, and 
7 annoy him as well as the public in the use and enjoy- 
ment of said Maryland avenue, and more particularly to pre- 
vent the plaintiff’s and others’ use of that portion of said avenue 
upon which the plaintiff’s said lot abuts, to gain access to and egress 
from said lot and dwelling-house, did, on the 5th day of October, A. 
D. 1880, wrongfully, improperly, and unlawfully obstruct and from 
thence hitherto hath at divers and other times between said day and 
the commencement of this suit wrongfully, improperly, and wilfully 
obstructed said Maryland avenue by placing thereon freight and 
other cars in great numbers between said streets and suffering the 
same to remain there for an unreasonable length of time, frequently 
for the space of twenty-four hours at a time, and by loading and un- 
loading, or causing or permitting to be loaded and unloaded, freight 
cars on the said avenue in front of and near to the said premises of 
the plaintiff, and by blocking the way with wagons and carts for the 
purpose of unloading freight, and by shifting its said freight and 
other cars back and forth on said avenue between said streets by 
locomotive engines propelled by steam, and by using said avenue 
between said streets for the general purposes of a freight yard or 
depot, and has thereby prevented the plaintiff as well as the public 
from passing and repassing on said Maryland avenue, and more par- 
ticularly from using that portion of said avenue on which the plain- 
tiff’s said lot abuts, to gain access to and egress from said lot and 
dwelling-house and still obstructs said street or avenue as aforesaid 
and still prevents the plaintiff, as well as the public as aforesaid, 
whereby the said lot and dwelling-house of the plaintiff have been 
and are seriously and materially diminished in value, and the 
8 plaintiff has thereby suffered and sustained great and special 
damage and injury in the sum of $5,000, and therefore he 
brings his suit. 

4. And the plaintiff sues the defendant, a corporation as aforesaid, 
for that whereas the plaintiff, on the 5th day of October, A. D. 1880, 
was and hitherto hath been and still is lawfully seized and possessed 
of a certain lot of land, with a dwelling-house thereon, situated on 
the north side of Maryland avenue between Ninth and Tenth streets 
west, in the city of Washington, in said District of Columbia, the 
defendant on said day and continuously from thence hitherto has 
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unlawfully maintained and used, and still does wrongfully, wilfully, 
and unlawfully maintain and use four railroad tracks or sidings 
upon and along said Maryland avenue and in front of plaintiff’s 
said lot of land and dwelling-house, and has thereby injured the 
said lot of land and dwelling-house to the great and special dam- 
age and injury of the plaintiff in the sum of $5,000, and therefore 
he brings his suit. 
And the plaintiff claims $5,000 GCamages besides the costs of this 

suit. 

L. G. HINE, 

HAGNER & MADDOX, 

Attys for the Plaintiff. 


The defendant is to plead hereto on or before the first special 
term of the court occurring twenty days after service hereof; other- 
wise judgment. 

L. G. HINE. 
HAGNER & MADDOX, 
Att’ys for Plaintiff. 


Y Summons. Issued Oct. 5th, 1883. 


In the Supreme Court of the District of Columbia, the 5 day of 
October, 1883. 


Tuappeus A. Hopkins, Plaintiff, 
U8. 
THe BALTIMORE AND Poromac RAILROAD 
Company, Defendant. 


The President of the United States to the defendant, Greeting: 

You are hereby commanded to appear in this court on the first 
day of its first special term occurring 20 days after service of this 
writ on you to answer the plaintiff’s suit and show why he should 
not nave judgment against you for the cause of action stated in his 
declaration. 

Witness D. K. Cartter, chief justice. 


>At Law. No. 24799. 


eee 


R. J. MEIGS, Clerk, 
By J. R. YOUNG, 
Ass’t Clerk. 
HINE, HAGNER & MADDOX, Attorneys. 


Nore.—The special terms of the court commence on the first Tues- 
day of every month except August,in which month there is no term 
of the court. 


Marshal’s Return. 


Served copies of the declaration, notice to plead, affidavit, 
10 and this summons on the defendant, through Joseph K. 
Sharpe, sup’t, the 8th day of October, 1884. 
CLAYTON McMICHAEL, Marshal. 
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Motion for Bill of Particulars. Filed Jan. 3, 1884. 


‘In the Supreme Court of the District of Columbia. 
* * _ * * - * 
THappeus A. Hopxrns, Plaintiff, 
Us ’ “ 
‘ . >At law. No. 24799. 
THe BALTIMORE AND PotoMAC RAILROAD 
Company, Defendant. 


x *K * * * * * 


And now comes tlie said defendant in the above-entitled causes 
and moves the court to require the said several plaintiffs to furnish 
a bill of particulars in their respective causes, giving a particular 
and certain description of their respective pieces of property, either 
by metes and bounds or by subdivision and squares, and for cause 
assigns the following, to wit: 

The said several declarations do not advise the defendant 

with reasonable certainty of the exact location of the lots of 
11 ground and property alleged to have been damaged by the 
defendant’s railroad. 
ENOCH TOTTEN, 
For Def't, B. & P. R. R. Co. 


Court Proceedings. 


Proceedings before the supreme court of the District of Columbia, 
holding a special term and circuit court in and for said District, 
commencing the third Monday, it being the 15th day, of October, 
A. D. 1883. 

Monpay, October 15th, A. D. 1888. 
By order of Arthur MacArthur, justice, one of the justices of said 
supreme court, presiding, the court is opened by proclamation of 
the marshal pursuant to rule of court. 


* * * * * 2K * 


SATURDAY, January 5th, A. D. 1884. 


Session resumed pursuant to adjournment, MacArthur, justice, 
presiding. 
* * * * x * * 
12 THappeus A. Hopkins } 
vs. . . 
, | >At Law. No. 24799. 
THe BattrmMorE AND Potomac RaILROAD At Law 
COMPANY. 
* * * * * * * 


The above cases each coming on to be heard upon the defendant’s 
motion to require the said several plaintiffs to furnish a bill of par- 
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ticulars in their respective causes, giving a particular and certain 
description of their respective pieces of property, and the same hav- 
ing been heard, it is considered that each and all of said motions be, 
and the same are hereby, overruled ; and, on motion, leave is granted 
the defendant to demurrer or plead in each of above cases in ten 
days. 


Demurrer. Filed Jan. 15, 1884. 
In the Supreme Court of the District of Columbia. 


TuHappeus A. HopxKINs 
V8, ; ' At I + \" s) 7 
: -At Law. No. 24799. 
THe BALTIMORE AND Potomac RAILROAD 
COMPANY. 


13 And now comes the said defendant and says that the said 
plaintiff’s declaration and each several count thereof is bad 
in substance. 
ENOCH TOTTEN, 
Attorney for Defendant. 


Note.—Amongst the matters of law in support of said demurrer 
the following will be insisted upon: 


First. The description of the premises in each count of the dec- 
laration is insufficient, indefinite, and uncertain. 
Second. Each of the said counts improperly juins together and 
confuses two or more supposed causes of action and neither of said 
supposed causes of action are alleged and set forth with sufficient 
certainty. 
Third. The second is based on the maintenance and use of a rail- 
road and railrvad tracks which are authorized by law so to be used 
and maintained, and the averments as to the use of said tracks are 
not sufficiently certain and definite. 
Fourth. The third count is insufficient, indefinite, and uncertain 
because it does not sufficiently aver that the plaintiff was ever 
obstructed or interrupted in his use of said avenue or in his ingress 
to or egress from his permises. 
Fifth. The fourth count is wholly based on alleged acts which 
the defendant is fully authorized by law to do, and the supposed 
‘ause of action is not stated with sufficient certainty. 
14 Sixth. The said declaration and each and every count 

thereof is bad, because it appears therefrom that the plaintiff 
suffered no other or different inconvenience from the alleged acts of 
the defendant than did the public in general, and it does not allege 
any special injury to the plaintiff differing in kind from that which 
the whole community suffers. 


THE BALTIMORE & POTOMAC RAILROAD CO. VS. 


_ Joinder in Demurrer and Note of Issue. Filed Jan. 17, 1884. 


In the Supreme Court of the District of Columbia. 


T. A. Hopkins ) | 
Us. >At Law. No. 24799. 
Tue Bato. AND Poromac R. R. Co. j 


The plaintiff says that his declaration and each separate count 
thereof is good in substance. 
L. G. HINE, 


HAGNER & MADDOX, 
Att’ys for Plaintiff. 


Note of Issue. 


T. A. Hopkins, plaintiff; Balto. & Potomac R. R. Co., defendant. 
Hine, Hagner & Maddox, pl’t’'ff’s att’ys; Totten, def’t’s att’y. 
Last pleading filed Jan. 17, 1884. 


To the clerk. | 
15 Court Proceedings. 
Proceedings before the supreme court of the District of Columbia, 
holding a special term and circuit court, commencing the third | 
Monday, it being the 20th day, of October, A. D. 1884. 


Monpay, October 20th, A. D. 1884. 


By order of Alexander B. Hagner, one of the justices of said su- 
preme court, presiding, the court is opened by proclamation of: the | 


marshal, pursuant to rule of court. 
* * * * * , * * | 
! 
SATURDAY, November 1st, A. D. 1884. ) 
Session resumed pursuant to adjournment, Hagner, justice pre- 
siding. 
* * * * * * * ! 


TuHappevus A. HopxKIns 


vs. At Law. No. 24799. 
THE BALTIMORE AND Potomac R. R. Co. . 
7 
f 
v 


* + * * * x * 


16 The above causes coming on to be heard upon the defend- 

ant’s demurrer to the plaintiff’s declaration, and the same 
having been heard, it is considered that the demurrer in each of 
above cases be, and the same is hereby, overruled, and, on motion, 
leave is granted the defendant to plead over in each of the above 
cases in thirty days. : 


- 
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Defendant’s Pleas. Filed Jan. 10, 1885. 
In the Supreme Court of the District of Columbia. 


THappkus A. HopKINs 


Us. T 
_ -At Law. No. 24799 
Tue BALTIMORE AND Potomac RA'!LROAD 
COMPANY. 
Pleas. 


And now comes the said defendant, and for pleas to said declara- 
tion of the said plaintiff says: 
1. It is not guilty in manner and form as in said declaration 
alleged. 
2. The said plaintiff was not at the time of the commencement of 
this action and never was seized of the said premises as in said dec- 
laration alleged. 
17 3%. The said plaintiff was not at the commencement of this 
action and never was possessed of the said premises in man- 
ner and form as in said declaration alleged. 
4. The said supposed cause or causes of action did not accrue 
within three years before the commencement of this action. 
5. The said supposed cause or causes of action did not accrue 
within one year before the commencement of this action. 
ENOCH TOTTEN, 
Att’y for Def't. 


Replication to Pleas 1, 2, 3, & 4 and Demurrer to Plea 5. Filed 
Jan. 19, 1885. 


In the Supreme Court of the District of Columbia. 


TuHappeus A. HorpKINs 


vs. i At I , 9 
. >At Law. No. 24799, 
Tue Baro. AND Poromac RAILROAD ee : y 
PANY. 


The plaintiff joins issue upon the defendant’s first, second, third, 
and fourth pleas, and the plaintiff says that the defendant’s fifth plea 
is bad in subsiance. : 
L. G. HINE, 

HAGNER & MADDOX, 
Att’ys for Plaintiff. 


Nore.—One of the matters of law to be presented in sup- 
18 port of the above demurrer to defendant’s fifth plea is that 
there is no law limiting to one year plaintiff’s right of action 

as set forth in his declaration. 


2—1173 
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Court Proceedings. 


Proceedings before the supreme court of the District of Columbia, 
holding a special term and circuit court in and for said District, 
commencing the second Monday, it being the eleventh day, of 
May, A. D. 1885. 

Monpay, May 11th, A. D. 1885. 
By order of Walter S. Cox, justice, one of the justices of said 
supreme court, presiding, the court is opened by proclamation of the 
marshal, pursuant to rule of court. 


K * * * * * x 


THapprEvus A. Hopkins 
is ‘ ee 
: -At Law. No. 24799. 
Ture BALTIMORE AND Potomac RAILROAD { 
COMPANY. 


Upon hearing the plaintiff’s demurrer in each of the above cases 


to the defendant’s fifth plea in each case, it is considered that said 
demurrer in each case be, and the same is hereby, sustained. 


19 Motion and Notice of Motion for Rule for Bills of Particulars. 
Filed Oct. 13, 1886. 


In. the Supreme Court of the District of Columbia. 
TuHappevs A. Hopkins 
vs. 


Tue BALTIMORE AND Potromac RAILROAD 
CoMPANY. 


At Law. No. 24799. 


, 
Nene etiam 


And now comes the said defendant and moves the court for an 
order requiring the plaintiff in each of the above causes to furnish 
to the counsel for the defendant and file in each of said causes a 
statement in writing showing the particular dates, time or times, 
and places at which he expects or intends to prove that the defend- 
ant stored or left standing on the railroad tracks nentioned any ear 
or cars loaded with hogs, cattle, or other live stock, or any car or cars 
loaded with guano or other fertilizers, or any empty hog and cattle 
ears, and the number of such cars so left stored or standing on such 
tracks on each occasion, and the length of time such car or cars 
were so left stored or standing on each occasion on said tracks, and 
that such statement of particulars be so furnished within a reason- 

able time, and that the several plaintiffs be precluded from 
20 giving evidence upon the trial of any such acts not specitied 
in such statement or bill of particulars. 
ENOCH TOTTEN, 
Alt’'y for Deft. 


THADDEUS A. HOPKINS. ll 


Take notice that on Monday, the 18th day of October, 1886, at 
the opening of court on that day, or as soon thereafter as counsel 
can be heard, I shall move the court for a rule upon the plaintiff in 
the above causes, according to the above motion. 
ENOCH TOTTEN 
Alt’y for Def't. 
Messrs. Hagner & Maddox, att’ys for pl’t’ff. 


Service of the above motion and notice acknowledged this 13th 
~< day of October, 1886. 
HAGNER & MADDOX, 
Ait’ys for Plaintiff. 
Note of Issue. Filed Apr. 23, 1887. 


In the Supreme Court of the District of Columbia. 


TuHappeus A. HoprKkrins 7} 
8 
At Law. No. 247 
rr 5 ’ ae saw. No. ? 2. 
Tne BAttrMoRE & Poromac RatLtroap C pet ; 4799 
PANY. 


Hine, Hagner & Maddox, att’ys for plaintiff; Enoch Totten, de- 
fendant’s att’y. 
Last pleading filed Jan. 17, 1885. 
21 Court Proceedings. 
Proceedings before the supreme court of the District of Columbia, 
holding a special term and circuit court, division No. 1, in and 
for said District, commencing the third Monday, it being the 
16th day, of May, 1887. 
Monpay, May 16th, A. D. 1887. 
By order of Walter 8S. Cox, justice, presiding, one of the justices of 
said supreme court, the court is opened by proclamation of the 


marshal, pursuant to rule of court. 
: “« “x * * * * * 
Turspay, May 17th, 1887. 
Session resumed pursuant to adjournment, Cox, justice. 
* * * + * * 
‘. THappeus A. Hopkins, PI’t’ff, 
Us. , ~~ 
) At Law. No. 24799, Cal. ¢ 
Tue Baitimore AND Poromac R. { * (99, Cal. 43. 
R. Co., Def’t. J 


Now comes here as well the plaintiff, by his attorneys, Messrs. 
Hine, Hagner & Maddox, as the defendant, by its attorney, 

an lCls«OME YP. Totten, and a jury of good and lawful men of this Dis- 
trict, to wit, John D, Patten, Henry H. Pinkney, Frederick 

A. Schmidt, Rozier J. Varnell, Millard Metzger, Edward Godey, 
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Charles C. Bryan, George W. Cissel, John W. Allen, Thomas B. 
Queen, Charles W. Wood, and Calvin T. 5. Brent, who, being duly 
sworn to try the issue above joined, after a partial hearing of the 
case, are respited until the meeting of the court to-morrow morning. 


“ 


WEDNESDAY, May 18th, 1887. 
Session resumed pursuant to adjournment, Cox, justice, presiding. 


* * * * * a * 
P —— 
Tuappeus A. Hopxurys, PI|’t’ff, 
US. At Law. No. 24799. 
THE BALTIMORE AND Potomac R. R. Co., Def ’t. 
Now again come here the parties aforesaid, in manner aforesaid, 
and the same jury that was respited yesterday, who, after a further 
hearing of the case, are again respited until the meeting of the court 
to-morrow morning. 
23 Tuurspay, May 19th, 1887. 
Session resumed pursuant to adjournment, Cox, justice, 
presiding. 
+ * * “i 2 * * 
TuHappeEus A. HopxKIns ) : uw, 
vs. >At Law. No. 24799. | 
THE BALTIMORE AND Potomac RAILROAD Ci J 
Now again come here the parties aforesaid, in manner aforesaid, 
and the same jury that was respited yesterday, who, after a further 
hearing of the case, are again respited until the meeting of the court 
to-morrow morning. 
* * ok * * * * 
Frmay, May 20th, 1887. 
The court resumes its session pursuant to adjournment, Justice | 
Cox presiding. 
* rs * ok * * ‘ 
24 Tuappevs A. Hopkins 
US. At Law. No. 24799. 4 


Tue BALTIMORE AND PoToMAC RAILROAD Co. ( 


Now again come here the parties aforesaid,in manner aforesaid, and 
the same jury that was respited yesterday, who, after a further hear- 
ing of the case, are again respited until the meeting of the court 
Monday morning next. 
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Monpay, May 23d, 1887. 


The court resumes its session pursuant to adjournment, Justice 
Cox presiding. 


THappeEvus A. Hopkins 
v8. At Law. No. 24799. 
Tue BALTIMORE AND POTOMAC RA'tLROAD Co. 


Now again come here the parties aforesaid, in manner aforesaid, 
and the same jury that was respited yesterday, and who, after the 
case is given them in charge, on their oath say they find the issue in 
favor of the plaintiff, and assess his damages by reason of the prem- 
ises at the sum of one thousand three hundred and twenty-eight 
dollars, besides costs. ‘Therefore it is considered that the plaintiff 
recover against said defendant one thousand three hundred and 
twenty-eight dollars, in manner and form aforesaid assessed, and 
$51.55 for his costs of suit,and have execution thereof. 


25 Motion for New Trial on Exceptions. Filed May 27, 1887. 
In the Supreme Court of the District of Columbia. 


Tuappeus A. HopxkIns 
vs. At Law. No. 24799. 
Batto. & Poromac Rariroap, Defendant. 


And now comes the said defendant and moves the court to set 
aside the verdict and judgment herein and grant a new trial on ex- 
ceptions. : 

ENOCH TOTTEN, 
For Def’t R. R. Co. 


Bond for Appeal to General Term. Filed Jun- 21, 1887. 


In the Supreme Court of the District of Columbia, the 4th day of 
June, 1887. 


TuHappevus A. Hopkins, Plaintiff, 
U8. i N 79 
THE BALTIMORE AND Potomac RatLrRoap Company, { ~ 0. 24799. 
Defendant. 

The defendant having appealed to the general term from the 
judgment pronounced herein on the 23d of May, 1887, in the cir- 
cult —, and John Cassels, surety for said appeal, for them- 

26 selves and each of them, their and each of their heirs and 
personal representatives, appearing and submitting to the 
jurisdiction of the said general term, hereby undertake to abide by, 
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perform,and pay its judgment, which they agree may be pronounced 
against all of them. 
P BALTIMORE AND POTOMAC RAILROAD 
COMPANY, Appellant, 
By E. T. 
JOHN CASSELS, Surety. 
Approved: 
W.8. COX, J. 


Court Proceedings. Filed Oct. 1st, 1887. 


Tuapprus A. Hopkins, PI’t’ff, 
vs. | At Law. No. 24799. 
THE BALTIMORE AND Poromac R. R. Co., Def’t, 


Now again comes here the defendant, by its attorney, and tenders 
to the court here its bills of exceptions to the rulings of the court on 
the trial of this cause, and prays that they may be duly signed, sealed, 
and made a part of the record now for then, which is done accord- 


ingly. 
27 Exceptions. (Filed Oct.1, 1887. R. J. Meigs, Clerk.) 
In the Supreme Court of the District of Columbia. 


TuHappevus A. HopxKIns ‘ 
v8. . ee 
‘At Law. No. 24799. 
Tuer BattimorE & Potomac RaILroap { * t 
COMPANY. 


At the trial of this cause the plaintiff, to maintain the issues on 
his part, gave evidence to the jury tending to show that on the 10th 
day of May, 1875, he purchased a lot in square 385, in the city of 
W: ashington, District of Columbia, being a part of lot 5, in said 
square, situated on the north side of Maryland avenue, ‘between 

9th and 10th streets southwest; that said lot had a front: ge 
28 of 24 feet on Maryland avenue by a depth of 69 feet, and was 

improved by a two-story and basement frame dwelling-house 
containing 10 rooms; that the said house was then and is now 
known as No. 941 Maryland avenue southwest; that the plaintiff 
has resided therein since 1873, and that he lived in said house and 
paid rent for the same for two years prior to the time he pur- — 
chased it. 

That at the time of the purchase of said property by the plaintiff 
there were two railroad tracks on Maryland avenue, between 9th 
and 10th streets, in front of the plaintiff’s premises, which were 
used for the through freight and passenger business and for the 
passage and repassage of passenger and freight trains; that no cars 
were stopped or parked there at that time; that nearly opposite the 
plaintiff’s premises, on square 386, there was a depot or freight sta- 
tion used by the defendant company during and since the war and 
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now used by the said defendant company for merchandise freight, 
and that the only entrance to the said depot or freight station was 
at 10th street and from the west. 

At the time of the commencement of this action there were. five 
railroad tracks on Maryland avenue in front of the plaintiff’s prem- 
ises, two of which were there prior to the time of his said purchase 
of the said property and three of which have been laid by defend- 
ant company at different times since its incorporation, the last track 
being put down about the year 1880; that between the 5th day of 
October, 1880, and the 5th day of October, 1883, four of the said 
tracks were used by the defendant company for storing and parking 
their cars, both loaded and empty, for making up and breaking up 
freight trains, for shifting cars, and for delivering freight; that the 
north track, nearest to the plaintiff’s premises, was commonly known 
as the “through” track and was reserved for the passage and re- 
passage of through trains; that the south track was used contin- 

ually for the delivery of freight, and the three middle tracks 
29 for the purposes of shifting cars and for making up and 

breaking up freight trains and for storing cars; that cars 
were constantly stored on the said tracks in front of the plaintiff’s 
premises, and that the inside tracks were almost constantly filled 
with them, and that each track will hold from 11 to 15 cars each, 
and that an average of about 50 freight cars stood there ail the time. 

And thereupon to further maintain the issues on the part of the 
plaintiff, his counsel asked him several questions, to which answers 
were given by the said witness, and which questions and answers 
are as follows, to wit: 

Q. You could not walk across the street in front of your house, 
could you? 

A. No, sir; not at any time without going over to 9th or 10th 
streets. 

Q. What have you got to say about 9th and 10th streets; could 
you cross the street there ? 

A. Sometimes I could not; not without waiting probably five or 
ten minutes. 


To which last question and the answer thereto the counsel for the 
defendant objected at the time; but the court overruled the said 
objection and allowed the said question to be asked and the answer 
thereto to be given to the jury; to which ruling of the court the 
counsel for the defendant then and there duly excepted, and the 
said exception was noted at the time upon the minutes of the court, 
and the counsel for the defendant prays the court to sign and seal 
this its first bill of exceptions, which is accordingly done, now for 
then, this 29th day of September, A. D. 1887. 

W. S. CQX, J. [SEAL.] 


And thereupon, after the signing and sealing of first bill of excep- 
tions, which is made a part hereof, the plaintiff, to further maintain 
the issues on his part, gave evidence to the jury tending to show that 
miscellaneous freights were unloaded on the said avenue, between 
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9th and 10th streets, in front of the plaintiff's premises, consisting of 
iron, bricks, coal-oil, hay, fish, oysters, cabbages, potatoes, hogs, 

sheep, calves, guano, and almost everything in the freight 
30 line; that from the coal so unloaded, when the wind was 

from the south, there was a great deal of dust and dirt, which 
was carried into the plaintiffs house and which blackened the walls, 
ceilings, carpets, and which soiled the bed linen; that from the 
guano cars, which were left standing on the tracks in front of the 
plaintiff’s premises, there emanated disagreeable and offensive odors ; 
that car-loads of cabbages stood upon the said tracks at the said 
place and were there unloaded, and that in the process of such un- 
loading the decayed cabbages and the loose cabbage leaves were 
thrown from the cars onto the surface of the public street; that 
spoiled melons were also thrown from the cars upon the surface of 
the street; that in unloading cars containing potatoes the rotten 
ones were thrown from the cars onto the surface of the public street 
and were permitted to remain there until the car was unloaded, 
which would be from one to three days, when they would be taken 
up and put into the car and taken away; that the odors from these 
sources were disagreeable and offensive and penetrated the plaintiff's 
house and disturbed him and his family in the enjoyment of their 
dwelling-house. 

The plaintiff, to further maintain the issues on his part, gave evi- 
dence to the jury tending to show that cars loaded with cattle and 
other live stock, such as hogs, sheep, calves, and race-horses, stopped 
on the said tracks in front of the plaintiff's premises, both in the day- 
time and at night; that filthy cattle cars, in which cattle had been 
transported, stood upon the said tracks “ quite a number of times,” 
and that on one occasion such a car stood immediately in front of 
the plaintiff's door from Saturday night until Sunday night; that 
the odors from said cars were disagreeable and offensive, and ren- 
dered the plaintiff and his family uncomfortable in the occupation 
of their home. 

And thereupon the plaintiff's counsel, to further maintain the 

issues on his part, asked the said plaintiff several questions, 
31 to which answers were given, which questions and answers 
are as follows, to wit: 

Q. Will you tell the jury whether you have ever known, from see- 
ing or hearing them, of cattle cars, or cars loaded with calves, pigs, 
and sheep, standing out there? | 

A. Yes, sir; I have. 

Q. In the day-time or at night? 

A. Both day and night. 

Q. What inconvenience, if any, came to you from them? 

A. I was very much annoyed from the noise that they kept up. 
We heard the calves bleating there all night. 

Mr. Torren: If the court please, I do not believe that you can 
admit this testimony under the declaration. 

The Court: That is all in the declaration. Go on. 

Mr. Torren: I take an exception to that, your honor. I do not 
think that testimony is admissible. | 


—— 


—— 
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To each of which several questions and answers the counsel for 
the defendant objected, as noted at the time; but the court overruled 
the said objections and allowed the said questions to be asked and 
the evidence to be given to the jury; to which ruling of the court 
the counsel for the defendant then and there duly excepted, and the 
sald exceptions were noted at the time upon the minutes of the 
court, and the counsel for the defendaut prays the court to sign and 
seal this its second bill of exceptions, which is accordingly dene, 
now for then, this 29th day of September, A. D. 1887. 

W. S. COX, J. [SEAL.] 


And thereupon, after the signing and sealing of the first and 
second bills of exceptions, which are made a part ‘of this exception, 
the plaintiff, to further maintain the issues on his part, gave evi- 
dence to the jury tending to show that the switching of cars and the 
making up and breaking up of freight trains went on nearly all the 

time—day and night—with the exception of three or four 
o2 hours between 11 or 12 o'clock at night and 2 or 3 o'clock in 

the morning, Sundays excepted; and that the noises from 
this cause were very loud and disturbed and broke up the sleep of 
the plaintiff and his family, and that ordinary conversation was in- 
terfered with. 

And thereupon counsel for the plaintiff asked him several ques- 
tions, to which answers were given; which said questions and the 
answers thereto are as follows, to wit: 

Q. What have you got to say about the shifting of cars? When 
does that go on? 

A. They commence between 2 and 3 o’clock in the morning. 
Sometimes they are shifting up to 11 or 12 o'clock at night. 

(. Is that daily * ? 

A. Yes, sir; that is daily, except Sunday. 


Mr. Torren: Now, if the court please, in the matter of the shbift- 
ing of cars, the railroad company has a right to shift cars there. We 
have a right to put a car there, and if, ‘incidentally, we unload it 
that is where the transgression begins and that is where it ends. 

The Court: If you store cars on the street and shift these cars 
into trains and out of trains that is incidental to the storage. It is 
one of the means in which you use the street. They can show the 
shifting of cars that were parked in the street. That is what I 
understand the shifting to be limited to, and it will have to be lim- 
ited to that. 

Mr. Torren: I object to any testimony on the subject of shifting 
and moving cars back and forth at this place, and | take an excep- 
tion. 


By Mr. Mappox: 


Q. Mr. Hopkins, how is this process of shifting cars that stand 
out in front of your door conducted ? 


Mr. Torren: I object to that. 


3o—1173 
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The Court: Let the witness understand that his testimony should 

be confined to these cars that you say were parked out on the street 

and to the shifting of these cars by the engine. The inquiry 

oo is now confined to the cars that are standing and parked out 
there in the street. 


By Mr. Mappox : 


Q. Mr. Hopkins, discriminate as nearly as you can about this 
process of shifting: how the cars left in front of your house are 
shifted and moved back and forth. . 

A. I will state that in connection with what they call their freight 
depot there is very little shifting done. ‘There is very little shifting 
done in what they call the freight yard, except for the freight that 
is to be unloaded for this city exclusively, and the balance of the 
shifting is done in the public streets, in front of my premises, for 
making up freights. 


To each of which several questions and the answers thereto the 
counsel for the defendant objected as made and noted, but the court 
overruled the said several objections and allowed the said questions 
to be asked and the evidence to be given to the jury; to which rul- 
ing of the court the counsel for the defendant then and there duly 
excepted, and the said several exceptions were noted at the time 
upon the minutes of the court, and the counsel for the defendant 
prays the court to sign this its third bill of exceptions, which is ae- 
cordingly done, now for then, this 29th of September, A. D. 1887. 


W. 8S. COX, J. [seat.] 


Ella Lipphard, a sister of plaintiff and a member of his family, 
testified that she had frequently noticed filthy stock-cars standing 
near plaintiff’s house all day Sunday. 

Mrs. Byers, plaintiff’s mother, who lived with him all the time, 
testified as follows, in reply to the question— 

“What did they do with these cars that stood there at night?” 

“A. Some of them stand there and are shifted up and down and 
taken away. I never noticed particularly what was done with 

them; all I know is that our comforts have all been taken 
J4 away from us. We have been deprived of every comfort by 

these noises and by these odors, and we don’t live in any 
peace whatever; that is the sum and substance of the whole matter. 
Our home comforts are all destroyed; they are all gone. Itisa 
continuous noise. It is not to-day or to-morrow; it is a continual 
thing. Wecan’tsleep. We can’t eat with any satisfaction on ac- 
count of these odors, and we can’t sleep on account of the noises. 
We can’t keep our house clean. We can’t keep clean at all. If we 
change our clothing or our bed linen or wash our face or hands, in 
an few moments we are just as bad as we were before.” 

And thereupon the plaintiff, to further maintain the issues on his 
part, gave evidence to the jury tending to show that the constant 


presence of the yard engine in front of the plaintiff’s premises while ° 


engaged in its work of shifting filled the atmosphere with smoke 
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and cinders and dust, which entered the plaintiff’s house in large 
volumes, necessitating increased labor and annoyance to his wife, 
and blackening his walls and furniture; that the constant rumbling 
back and forth of heavy engines and trains so being shifted and the 
concussions produced by bumping together heavily loaded trains 
and cars shook the plaintiff’s house and cracked and injured the 
plastering therein ; that the cars were frequently taken out of trains 
by defendant company near 11th street and were sent down to the 
grade between 9th and 10th streets, unattended by a brakeman, 
where they came into collision with cars standing in front of the 
plaintiff’s premises and creating loud and battering noises; that the 
dust and smoke and the bad odors necessitated the closing of win- 
dows in plaintiff’s premises during the hot days and nights of sum- 
mer to keep out the smoke, dust, nvise, and stenches; that the track 
nearest to the plaintiff’s premises was used as a through track and 
from 30 to 40 trains a day passed over it. 
And thereupon the plaintiff rested. 


And thereupon the defendant, to maintain the issues on 
OO its part, gave evidence to the jury tending to show that its 
railroad line was completed and that trains began to pass over 
it on the second day of July, 1872; that at the time when its railroad 
was constructed the northernmost track, being the track on Mary- 
land avenue nearest to the plaintiff’s premises, and one other track 
were in use by the Alexandria and Washington Railroad Company, 
and that the said northernmost track was still there and is and has 
been used for the purposes of the passage and repassage of through 
trains to and from the South, and that the other tracks were used 
for freight; that the defendant laid two tracks on Maryland avenue 
between said Ninth and Tenth streets prior to the year 1880, and 
that since that time there have been in all five railroad tracks along 
Maryland avenue between Ninth and Tenth streets, in front of plain- 
tiff’s premises used as aforesaid; that the freight depot or freight 
station of the defendant company is located in square numbered 386, 
nearly opposite to the premises of the said plaintiff, on the south side 
of Marvland avenue, and is enclosed by a tight board fence about 
eight feet high; that there are four sidings or tracks in said yard 
connected with the main line of the railroad in the neighborhood 
of Eleventh street, which said tracks in the said yard are of suffi- 
cient capacity to hold about thirty-five cars at a time; thata freight 
‘ar is from 30 to 35 feet long; that an average freight train contains 
about 30 cars, and that the length of an engine and tender is fifty 
feet; that the said tracks were in constant use in connection with 
the said freight station, and that the tracks on Maryland avenue 
between Ninth and Tenth streets, in front of the plaintiff’s premises, 
were necessary and convenient for the proper use and occupation of 
the said freight station. 

That all freight trains coming from the North or the East for the 
South habitually stopped between Ninth and Tenth streets on Mary- 
land avenue, which point was considered and treated as the termi- 
nus of the railroad line from the North and from the South ; 
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} that at this point an engine bringing a freight train from 
o6 the north or south was detached from the train brought in 


therewith, which engine was taken to the round-house, on the 
corner of Sixth street and Virginia avenue; that as soon as the said 
engine was detached from its train the said train was taken charge 
of by the vard engine or switching engine, and such cars as were to 
go into the freight station were put therein and the cars which were 
intended for other places were deposited by the said switching en- 
gine on the said tracks to be taken away; that loaded cars were then 
taken out from the freight station and brought from other points 
and put into trains to be taken to their proper destination ; that the 
engines bringing in trains were not permitted to stand on the street, 
but were immediately sent to the round-house as soon as a clear 
track could be obtained for that purpose ; that the said switching en- 
gine was constantly engaged in the business of switching cars and 
trains at various points along Maryland avenue and Virginia ave- 
nue, and that it did not habitually stand in front of the plaintiff’s 
premises on the said street for any length of time or longer than was 
necessary to perform the work which it was used to perform; that 
there was only one switching engine employed by the defendant 
company for switching purposes; that it was necessary in the trans- 
action of the business of the defendant company to keep clear the 
northernmost track, being the track nearest to the plaintiff’s premises, 
and also the three inside tracks had to be kept in condition for the 
passage and repassage of the trains; and that the track next to the 
defendant’s freight station, between the said streets, being the most 
southerly track, was used by the consignees of freight for the pur- 
pose of unloading the same into wagons and carrying it away; that 
the three inside tracks were almost constantly used for the purpose 
of making up and breaking up freight trains in connection with the 
defendant’s freight station and business generally and for the 
passage and repassage of trains, and that cars were permitted to 

stand on the said three inside tracks for such purposes 
o7 only; that cars were not unloaded on either of these three 

tracks, except in rare instances, and that wagons were not 
allowed to drive upon the said tracks for the purposes of loading 
and unloading, and that they did not drive over or stand there; 
that all of the stone unloaded from the cars at the said point were 
unloaded by the officers and agents of the District of Columbia, and 
were stones known as Belgian block, used for the purpose of paving 
the public streets of the city of Washington; that they were un- 
loaded from the cars into wagons or carts by the said officers of the 
said District and taken away; that the defendant company itself 
never loaded or unloaded anything from or into cars at the said 
point, except on perhaps one occasion, during the three years in 
controversy, when railroad iron was unloaded for the purpose of 
being used to repair the tracks or to construct sidings in that imme- 
diate vicinity; that the defendant company owned no horses, wag- 
ons, or carts to be used for the purposes of unloading, and had no 
control of any such instrumentalities for such purposes; that neither 
cattle nor hogs had been unloaded during the time specified in the 
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declaration at the point in question, and that there were no means 
or instrumentalities to enable the defendant or any other person to 
unload cattle or hogs at the said point; that the cattle-shoot, a 
structure necessary to unload cattle from cars, was located at the 
yard of the company, at the corner of Fourteenth street and Mary- 
land avenue, near the Long Bridge, where all cattle to be unloaded 
were, during this period, taken and unloaded; that in one or two 
instances only during the period mentioned had calves or sheep 
been unloaded at the said point, and that guano and other fertil- 
izers had been unloaded there during that period on perhaps one or 
two occasions by accident; that guano and other fertilizers were 
habitually, during that period, unloaded in the freight-house, on 
square 386; that only five or six loads of cabbage had been received 

there, at the said point, in the three years mentioned in 
38 the declaration; that no coal-oil tanks were unloaded from 

said tracks in front of plaintiff’s premises, and none were re- 
ceived by the said defendant during the time mentioned in the dee- 
laration; that no more noise, smoke, cinders, and dust were made 
and created than was necessarily connected with the business of the 
defendant company at the said point, and several witnesses who re- 
side in the said square, numbered 385, on the line of Maryland 
avenue, between Ninth and Tenth streets southwest, were called and 
gave testimony tending to prove that they were not in anywise an- 
noved or disturbed by smoke, cinders, noise, or the operations of the 
railroad company in front of their dwellings, and that their houses 
were not disturbed and shaken and their clothing was not soiled, 
and that there was no more noise, smoke, cinders, etc., than was 
necessarily connected with the operations of the defendant railroad 
company. 

The defendant further gave evidence tending to show that cars 
were never permitted to run down from the vicinity of Eleventh 
street to the space on Maryland avenue between Ninth and Tenth 
streets and come into collision with standing cars, and that, although 
such accidents had occurred several times, it was owing solely to 
accidental causes, such as the breaking or disordered condition of a 
brake upon a ear or to the breaking of a link or coupling; that any 
officer or employee of the company who permitted, by carelessness or 
otherwise, such a collision was punished by suspension or otherwise ; 
that such a collision, if the car that ran down from Eleventh street 
was loaded, was very destructive to the property of the company, 
and that such accidents were guarded against with great care. 

That about the year 1874 the Board of Public Works of the 
District of Columbia caused to be constructed on each side of 
the said five railroad tracks and sixty feet apart, curb lines con- 
structed of granite curb-stones, which curb lines were sunk into 
the surface of the paved street and projected above the surface 

of the said street six inches and extended from Ninth 
39 street along Maryland avenue down to the vicinity of the 
Long Bridge at Fourteenth street; that the railroad tracks on 
Maryland avenue between Ninth and Tenth streets were nearly 
flush with the top of the said curb lines and higher than the surface 


22 THE BALTIMORE & POTOMAC RAILROAD CO. VS. 


of the surrounding streets; that the said curb line rendered it im- 
possible, or nearly impossible, for vehicles of any kind to pass over 
the railroad tracks between the said transverse streets, and that the 
said curb lines were obstacles in the way of foot passengers crossing 
Maryland avenue between the said transverse streets; that Ninth 
and Tenth streets were never blocked by incoming or outgoing 
trains or by trains in the process of being made up fora longer time 
than was absolutely necessary, and that when it was necessary for 
trains of cars to be stopped upon and across either of the said streets 
the agents of the defendant company always cut the said trains and 
shifted one portion back and pulled the other portion forward so as 
to leave the said Ninth street or Tenth street unobstructed, and 
when it was necessary to make up the trains again they were con- 
nected and immediately moved away beyond the said streets; that 
cars loaded with cattle and empty cars which had been used in the 
transportation of animals were never left standing on the space in 
front of the plaintiff's premises for a longer period than was abso- 
lutely necessary to accommodate passing trains or for the making 
up and breaking up of freight trains; that sometimes during the 
period mentioired such cars were necessarily stopped on the said 
space, but that they never were allowed to stand there for any con- 
siderable length of time, and that they did not stand there at any 
time or on any occasion for a longer period than from five to twenty 
minutes, and no longer than was obsolutely necessary; that the 
switches necessary for the use of the freight warehouse or station 
were located on Maryland avenue between Tenth and Twelfth 
streets, and that such switches were used for the purpose of mak- 

ing the said freight stations available, and for passing 
40 trains off and on the main track, to enable the said trains to 

go to or come from the south and to pass on in either direc- 


_tion from the city of Washington; that there was also one switch 


between Eighth and Ninth streets which was used in connection 
with the old track of the Alexandria and Washington railroad, 
over which the passenger business of the defendant company was 
conducted ; that during the period involved in this cause between 
twenty-seven and thirty regular passenger trains per day passed 
over the tracks in front of the plaintiffs premises, and that eight 
regular freight trains and frequently many extra trains passed over 
the said railroad tracks daily in front of the premises of the plain- 
tiff; that the engines used by the defendant company were the best 
that are known in the business, and that the employees of the said 
defendant are skilled and capable men; that the distance from the 
stone yard and cattle-shoot of the company, located at the junction 
of 14th street and Maryland avenue, to the entrance to the freight sta- 
tion on 10th street was about 600 yards: that the said streets between 
Tenth and Twelfth streets were necessary to get cars into or out of 
said stone yard; that the width of Maryland avenue in front of the 
plaintiff ’s premises is 160 feet from building line to building line, 
the width of the sidewalk is 20 feet, the width of the w: agon way be- 
tween the sidewalk and the curb line of the railroad company on 
either side is 30 feet; that the distance between the two railroad 
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curb lines is 60 feet; that a wagon or cart unloading from a car 
standing on the tracks would not prevent the passing and repassing 
of any wagon or vehicle; that the transverse streets and the road- 
ways on said avenue are paved with stone called Belgian block, 
which paving was done by the officers of the District of Columbia 
at the time the said railroad curbing was set; that the grades of the 
public street along Maryland avenue, from the Long Bridge to 
Ninth street, were fixed and determined by the officers of the 
41 District of Columbia and not by the officers or agents of the 
said defendant company. 

The defendant further gave evidence to show the location of the 
said freight-house and the locality in question generally by the in- 
troduction of a map, which map is conceded by counsel on both sides 
to be correct, and the same is hereto annexed and marked Exhibit 
“A,” with bill of exceptions, and is referred to asa part hereof. (For 
map see end of record, p. 73.) : 

The defendant, to further maintain the issues on its part, gave 
evidence to the jury tending to show that engines were not per- 
mitted to stand upon the tracks in front of the plaintiff’s premises 
for an unreasonable length of time or for any longer than was neces- 
sary in the conduct of the business of the defendant company; that 
the engine would not stand on the said tracks for more than from 
10 to 15 minutes, and that it was very seldom that the engine stood 
there for that length of time; that there was only one engine at 
work in the yard of the defendant company, and that this one en- 
gine did all of the shifting connected with the business of the said 
defendant company between the tunnel and the Long Bridge, a dis- 
tance of about — miles; that ever since the operation of the said 
railroad began the defendant had owned, maintained, and used a 
passenger station at the corner of 6th street S. W. and S. B St., and 
freight stations at the corner of 14th St. S. W. and Md. avenue—on 
the south side of Md. Ave., between 9 and 10th streets—and, since 
the spring of 1883, a freight station at the junction of Delaware ave- 
nue and Virginia avenue, and that its round-house and repair shop 
during the period in question was located on the corner of Virginia 
avenue and 6th street S. W.; that in July, 1883, a switch was ex- 
tended from the main tracks of the defendant’s railroad on Md. Ave., 
near 13th street S. W., to the coal yards of Johnson and Mr. Willis, 
situated south of Md. Ave., near 14th street S. W. 


Thereupon, all the testimony being closed, the plaintiff, by 

42 his counsel, prayed the court to instruct the jury on the evi- 

dence set forth herein, and in the first, second, and third bills 

of exceptions, which are hereby referred to as a part of this excep- 
tion, as follows: 

4. If the jury find from the evidence that from the 5th day of 
October, 1880, to the bringing of this aetion the plaintiff was the 
owner of a lot of ground and dwelling-house on the north side of 
Maryland avenue, between 9th and 10th streets southwest, in the 
city of Washington, D. C., and in possession and occupation of said 
premises during said period, and that the defendant during said pe- 
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riod and in front of said premises, the said dwelling-house of the 
, plaintiff, for the purpose of there loading and ynloading and deliv- 
ering freight and for moving aud shifting its cars, so loaded or un- 
loaded, back and forth, in frout of said premises of the plaintiff by 
locomotive engines propelled by steam, and that said loading and 
unloading and delivery of freight, if any, and said moving and 
shifting of cars, if any, were attended with loud and disagreeable 
noises, which could be distinctly heard in plaintiff’s said dwelling, 
and that soot and cinders were thrown from said engine while so 
engaged into and upon said dwelling-house of the plaintiff, and 
that said sootand cinders were so thrown into and upon said dwell- 
ing-house and premises in such quantities and so frequently as to 
be an annoyance and inconvenience to the plaintiff and his family, 
and to injure and soil the walls and furniture in said dwelling-house ; 
and further find that any of said cars, if any, were in a filthy con- 
dition and any of said freight, if any, so loaded and unloaded was 
of an unsavory character and engendered foul and disagreeable 
odors and stenches, which were carried into said dwelling-house in 
such quantities and so frequently as to annoy and offend the plain- 
tiff and his family, aud that such noises were of such daily and 
nightly occurrence and so distinctly heard in said dwelling-house as 

to annoy, harass, and disturb the plaintiff and his family 
43 living therein, and that said noises and said soot and cinders 

and said odors and stenches interfered with the comfortable 
occupation and enjoyment by the plaintiff of his said dwelling- 
house, then the plaintiff is entitled to recover in this action. 


To the granting of which prayer the counsel for the defendant 
objected, but said objection was overruled and the said prayer was 
by the court allowed and read to the jury; whereupon the defend- 
ant, by its counsel, duly excepted to the granting and reading of 
said prayer, and the said exception was noted atthe time upon the 
minutes of the court; and the counsel for the defendant prays the 
court to sign and seal this its 4th bil! of exceptions, which is aecord- 
ingly done, now for then, this 29th day of September, A. D. 1887. 

W. 8S. COX, J. [srat.] 


Thereupon, all the testimony being closed, the plaintiff, by his 
counsel, prayed the court to instruct the jurv on the evidence set 
forth in the Ist, 2d, 3rd,and 4th bills of exceptions, which are hereby 
referred to as a part of this exception, as follows: 

5. If the jury find from the evidence that from the 5th day of Oc- 
tober, 1880, to the bringing of this action the plaintiff was the owner 
of a lot of ground and dwelling-house on the north side of Mary- 
land avenue, between Ninth and Tenth streets southwest, in the city 
of Washington, D. C., and in possession and occupation of said 
premises during said period, and that the defendant during said 
period, or any part of it, caused or permitted its locomotive engines 
to stop on said avenue between said streets and in front of said 
dwelling-house of the plaintiff and to remain there longer than was 
necessary in the conduct of its through business and to the full 
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and careful use and enjoyment of its freight depot or station abut- 
ting on the south side of said avenue, between said streets, and that 
said engines, so as aforesaid stopped and remaining, made puffing 

and hissing noises and sounds, which could be distinctly 
44 heard in said plaintiff’s dwelling-house, and emitted and gave 

forth soot, cinders, and heated steam and disagreeable and dis- 
gusting odors and stenches, and that said noises and sounds, if any, 
were of such daily and nightly occurrence, and were so distinctly 
heard in said dwelling-house as to annoy, harass, and disturb the 
— and his family living therein and that said soot, cinders, and 
veated steam, if any, and said odors and stenches, if any, were car- 
ried into and upon the said premises of the plaintiff in such quan- 
tities and so frequently as to be an annoyance and inconvenience 
to the plaintiff and his family, and that said noises and sounds and 
that said soot, cinders, and heated steam and odors and stenches 
interfered with the comfortable enjoyment by the plaintiff of his 
said dwelling-house, then the plaintiff is entitled to recover in this 
action. 

To the granting of which prayer the counsel for the defendant ob- 
jected, but said objection was overruled and the said prayer was by 
the court allowed and read to the jury; whereupon the defendant, 
by its counsel, duly excepted to the granting and reading of said 
prayer, and the said exception was noted at the time upon the 
minutes of the court; and the counsel for the defendant prays the 
court to sign and seal this its 5th biil of exceptions, which is ac- 
cordingly done, now for then, this 29th day of September, A. D. 
1887. 

W. S. COX, J. [seat..] 


Thereupon, all the testimony being closed, the plaintiff, by his 
counsel, prayed the court to instruct the jury on the evidence set 
forth in the Ist, 2d, 3d, and 4th bills of exceptions, which are hereby 
referred to as a part of this exception, as follows: 

6. If the jury find from the evidence that from the 5th day of Oc- 
tober, 1880, to the bringing of this action or during any part of said 
period the defendant used any of the railroad tracks on Maryland 

avenue between said streets and in front of said premises of 
45 the plaintiff for the storage thereon of cars loaded with cattle 

or other live stock or cars loaded with guano or other bad 
smelling freights or empty stock cars in a filthy condition, and that 
any of said cars, if any, so stored on side tracks emitted and gave forth 
disagreeable and disgusting odors and stenches which were carried 
into said dwelling-house in such quantities and so frequently as to 
annoy, harass, and disturb the plaintiff and his family living 
therein and to interfere with the comfortable enjoyment by the 
plaintiff and his family of the said dwelling-house, then the plaintiff 
is entitled to recover in this action. 

To the granting of which prayer the counsel for the defendant ob- 
jected, but said objection was overruled and the said prayer was by 
the court allowed and read to the jury; whereupon the defendant, 
by its counsel, duly excepted to the granting and reading of said 
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prayer, and the said exception was noted at the time upon the min- 
‘ utes of the court; and the counsel for the defendant prays the court 
to sign and seal this its 6th bill of exceptions, which is accordingly 
done, now for then, this 29th day of September, A. D. 1887. 

W. S. COX, J. [SEAL.] 


Thereupon, all the testimony being closed, the plaintiff, by his 
counsel, prayed the court to instruct “the jury on the evidence set 
forth in the first, second, third, and fourth bills of exceptions, which 
are hereby referred to as a part of this exception, as follows: 

If the jury find for the plaintiff under the instructions given, 
then the proper measure of damages is such sum as will reasonably 
compensate the plaintiff for the annoyances, discomforts, and incon- 
veniences, if any, to which he and his family may have been sub- 
jected during the period of time embraced in this suit, but the 
plaintiff is not entitled to recover for any annoyances, discomforts, 

or inconveniences to himself or his family or for any injury 
46 to the use and enjoyment of said dwelling-house which re- 

sulted from such uses of Maryland avenue by the defendant 
as were reasonably incident to the careful cenduct of its through 
business and to the maintenance and careful use of its freight depot 
or station, abutting on the south side of said avenue between said 
9th and 10th streets southwest. 

To the granting of which prayer the counsel for the defendant 
objected, but said objection was overruled and the said prayer was 
by the court allowed and read to the jury; whereupon the defend- 
ant, by its counsel, duly excepted to the granting and reading of 
said prayer, and the said exception was noted at the time upon ‘the 
minutes of the court; and the counsel for the defendant prays the 
court to sign and seal this its seventh bill of exceptions, which is 
accordingly done, now for then, this 29th day of September, A. D. 
1887. 

W. S. COX, J. [seat] 


Thereupon, all the testimony being closed, the plaintiff, by his 
counsel, prayed the court to instruct the jury on the evidence set 
forth herein and in the first, second, third, and fourth bills of ex- 
ceptions, which are hereby referred to as a part of this exception, as 
follows: 

8. The defendant company, under its charter, had no right to 
convert Maryland avenue between 9th and 10th streets into a freight 
yard by using the same for loading or unloading its cars, or to en- 
cumber said place with cars by leaving them standing there an un- 
reasoneble time when not in use, or to use said part of the avenue 
for making up freight trains or shifting the same, except so far as 
may. be reasonably necessary for the purpose of carefully carrying 
cars out of said station over the different tracks for the purpose of 
making up freight trains; and, if the jury shall find from the evi- 
dence that the defendant company did use said parts of Maryland 
avenue between the times named in the declaration for.such loading 
or unloading of cars or encumbered the same by leaving the 
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47 cars standing there an unreasonable time when not in use, and 
used the same for making up and shifting its freight trains (ex- 
cept in so far as was reasonably necessary in connection with the 
‘areful carrying of such cars into the freight station or the careful 
carrying of such cars out of the station over the different tracks 
for the purpose of making up freight trains), and shall further 
find that such acts on the part of the defendant interfered with the 
comfortable enjoyment by the plaintiff of his dwelling-house, No. 941 
Maryland avenue, then the plaintiff is entitled to recover. 

To the granting of which prayer the counsel for the defendant 
objected, but said objection was overruled and the said prayer was 
by the court allowed and read to the jury; whereupon the defendant, 
by its counsel, duly excepted to the granting and reading of said 
prayer, and the said exception was noted at the time upon the min- 
utes of the court; and the counsel for the defendant prays the court 
to sign and seal this its Sth bill of exceptions, which is accordingly 
done, now for then, this 29th day of Sept., A. D. 1887. 


W. S. COX, J. [seat] 


Thereupon the defendant’s counsel asked the court to grant the 
following prayers, and they were accordingly granted, to wit: 

1. The defendant is entitled to make such careful use of the tracks 
between 9th and 10th streets on Maryland avenue as may be neces- 
sary for the lawful use and enjoyment of its freight depot or station 
opposite the plaintiff’s premises and on square 386. 

2. The plaintiff is not entitled to recover anything in this case 
for noise, smoke, odors, or any other inconveniences suffered by him 
or his family by reason of the lawful use by the defendant of the 
freight station or the tracks in the street in front of the plaintiff’s 
property ; and the burden of proof is upon the plaintiff to point out 

to the jury by satisfactory testimony the acts of the defendant 
48 which were unlawful and unauthorized, if any such there 
were. 

3. The plaintiff, under his declaration and upon the evidence, 
cannot recover anything under or upon the third and fourth counts 
of his declaration. 

5. If the jury shall find from the evidence that the Board of Pub- 
lic Works or the Commissioners of the District of Columbia erected 
or caused to be erected a stone curb higher than the surface of the 
adjacent parts of Maryland avenue on each side of the railroad 
tracks, in front of the plaintiff’s premises, on said Maryland avenue 
between 9th and 10th streets, and raised the grade of the street be- 
tween said curb line, then the defendant is not liable to the plain- 
tiff for any inconvenience or obstruction caused by such curb lines. 

6. The Board of Public Works or the Commissioners of the Dis- 
trict of Columbia were authorized by law to erect the curb lines 
along the outside of the tracks of the defendant and to raise the 
grade between them, and the said board and their successors had 
and have lawful authority to maintain the same. 

10. The plaintiff, under the declaration in this case and upon the 
evidence, cannot recover for injury or inconvenience caused by any 
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obstruction or obstructions in or upon Maryland avenue without 
showing special damage to himself. 

14. The defendant possesses the lawful right in the conduct of its 
business to place its trains containing cars loaded with cattle, hogs, 
or other animals, or vegetables, fruit, fertilizers, or other odoriferous 
freight, on the tracks in front of the plaintiff’s premises for such a 
reasonable time as may be necessary to enable other trains to pass 
and also to enable the defendant to take cars out of and to put cars 
into such trains, and before any damages can be assessed in favor 
of the plaintiff because of the standing of such cars upon the tracks 

in front of the plaintiff’s premises the plaintiff must show, by 
49 satisfactory proof, that such cars on such occasion were kept 

standing on said tracks for an unreasonable length of time 
and that the plaintiff was thereby specially injured. 

17. The defendant was authorized and empowered to unload rail- 
road iron upon the surface of the streets in front of the plaintiff's 
premises for the purpose of repairing its tracks in front of the plain- 
tiff’s premises on Maryland avenue between 9th and 10th streets. 

19. The defendant possessed the lawful right to use the several 
tracks on Maryland avenue between 9th and 10ti: streets for care- 
fully passing and moving thereon its trains, either loaded or empty, 
north and south; and for any injury or inconvenience unavoidably 
caused by such passing and moving of trains the defendant is not 
liable. 

Thereupon, the evidence on both sides having been closed, the de- 
fendant, by its counsel, prayed the court, upon the testimony set 
forth in the Ist, 2d, 3d, and 4th bills of exceptions, which are 
hereby referred to as a part of this exception, to instruct the jury 
as follows: 

IX. 


The jury in estimating damages are confined to the matters and 
things complained of by the plaintiff, which.they may find, from 
the evidence, occurred on Maryland avenue, in front of the plain- 
tiff’s premises, between the west line of 9th street and the east line 
of 10th street. 

But the court refused to grant said prayer and allow the same to 
be read to the jury; to which opinion and ruling of the court the 
defendant, by its counsel, duly excepted, and the exception was at 
the time noted upon the minutes of the court; and the defendant’s 
counsel prays the court to sign and seal this its 9th bill of excep- 
tions, which is accordingly done, now for then, this 29th day of 
Sept., A. D. 1887. 3 

W. S. COX, J. [seat] 


50 Thereupon the defendant, by its counsel, prayed the court, 
upon the testimony set forth in the Ist, 2d, 3d, and 4th bills 


of exceptions, which are hereby referred to as a part of this excep- 


tion, to instruct the jury as follows: 
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X. 

The plaintiff is not entitled to recover anything on account of dust 
or noises caused by the loading and unloading of cars on or within 
the sixty-foot space between the latera! streets enclosed by the Board 
of Public Works of the District of Columbia. 

jut the court refused to grant said prayer and allow the same to 
be read to the jury; to which opinion and ruling of the court the de- 
fendant, by its counsel, duly excepted, and the exception was at the 
time noted upon the minutes of the court; and the defendant’s coun- 
sel prays the court to sign and seal this its 10th bill of exceptions, 
which is accordingly done, now for then, this 29th day of September, 
A. D. 1887. 

W.S. COX, J. [SEAz.] 


Thereupon the defendant, by its counsel, prayed the court, upon 
the testimony set forth in the 1st, 2d, 3d, and 4th bills of exceptions,. 
which are hereby referred to as a part of this exception, to instruct 
the jury as follows: 

XI. 


The space of sixty feet enclosed by the two lines of curb by the 
Board of Public Works within which are the tracks of the railroad 
and between the streets running north and south were set aside by 
the proper authorities of the District‘of Columbia for railroad pur- 
poses, and the plaintiff cannot recover under the pleadings in this 
vase for any discomfort to him or his family or other injury caused 

by the loading or unloading of cars at that place. 
51 But the court refused to grant said prayer and allow the 

same to be read to the jury; to which opinion and ruling of 
the court the defendant, by its counsel, duly excepted, and the ex- 
ception was at the time noted upon the minutes of the court; and 
the defendant’s counsel prays the court to sign and seal this its 
lith bill of exceptions, which is accordingly done, now for then, 
this 29th day of September, A. D. 1887. 

W. S. COX, J. [SEAz.] 


Thereupon the defendant, by its counsel, prayed the court, upon 
the testimony set forth in the Ist, 2d, 3d, and 4th bills of exceptions, 
which are hereby referred to as a part of this exception, to instruct 
the jury as follows: 


XII. 


The plaintiff, upon the pleadings and evidence, cannot recover 
for any annoyance, discomfort, or inconvenience caused by loading or 
unloading cars in front of his dwelling-house. 

But the court refused to grant said prayer and allow the same to 
be read to the jury; to which opinion and ruling of the court the 
defendant, by its counsel, duly excepted, and the exception was at 
the time noted upon the minutes of the court; and the defendant's 
counsel prays the court to sign and seal this its 12th bill of excep- 
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tions, which is accordingly done, now for then, this 29th day of 


September, A. D. 1887. 
W. S. COX, J. [seat.] | 


Thereupon the defendant, by its counsel, prayed the court, upon 
the testimony set forth in the Ist, 2d, 3d, and 4th bills of excep- 
tions, which are hereby referred to as a part. of this exception, to 
instruct the jury as follows: 


52 XITI. 


The plaintiff upon the pleadings and evidence in this case is not 
entitled to recover anything on account of or by reason of smoke, 
soot, or cinders expelled from or noises made by the locomotive 
engines or trains of the defendant while carefully passing and re- 
passing over the railroad tracks on Maryland avenue in front of the 
plaintiff’s property. 

But the court refused to grant said prayer and allow the same to . 
be read to the jury; to which opinion and ruling of the court the 
defendant, by its counsel, duly excepted, and the exception was at 
the time noted upon the minutes of the court; and the defendant’s 
counsel prays the court to sign and seal this its 13th bill of excep- 
tions, which is accordingly done, now for then, this 29th day of 


Sept., A. D. 1887. 
W. S. COX, J. [seat.] 


Thereupon the defendant, by its counsel, prayed the court, upon 
the testimony set forth in the Ist, 2d, 3d, and 4th bills of exceptions, 
which are hereby referred to as a part of this exception, to instruct 
the jury as follows: 


XIV. 


The defendant has the legal right to the unlimited use of the 
tracks in the vicinity of its freight depot, in front of the plaintiff’s 
premises, for the purposes of its freight depot between Ninth and 
Tenth streets, opposite the plaintiff’s premises, provided such tracks 
are carefully and skilfully used by the defendant. 

jut the court refused to grant said prayer and allow the same to 
be read to the jury ; to which opinion and ruling of the court the 
defendant, by its counsel, duly excepted, and the exception was at 
the time noted upon the minutes of the court; and the de- 
53 fendant’s counsel prays the court to sign and seal this its 
14th bill of exceptions, which is accordingly done, now for | 

then, this 29th day of September, A. D. 1887. 
W. 8S. COX, J. [seat] 


Thereupon the defendant, by its counsel, prayed the court, upon 
the testimony set forth in the Ist, 2d, 3d, and 4th bills of exceptions, 
which are hereby referred to as a part of this exception, to instruct 
the jury as follows: 
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| XV. 

The defendant, so far as the plaintiff is concerned, is authorized 
by law to construct as many freight stations and depots as its proper 
officers may deem necessary, and to construct, maintain, and use as 
many tracks near them as may by such officers be deemed neces- 
sar¥ for the convenient conduct of its business; and the defendant 
possessed the legal authority to construct and maintain the several 
tracks in front of the plaintiff's premises, and to use them for the 
proper and careful management of its business; and for jnconven- 
lence resulting from such use the plaintiff has no right to recover 
damages on the pleadings and evidence in this case; and before the 
plaintiff can bave a right to recover he must show by satisfactory 
evidence the acts of the defendant which were unlawful, and that the 
plaintiff was specially injured thereby. 

But the court refused to grant said prayer and allow the same to 
be read to the jury; to which opinion and ruling of the court the 
defendant, by its counsel, duly excepted, and the exception was at 
the time noted upon the minutes of the court; and the defendant’s 
counsel prays the court to sign and seal this its 15th bill of excep- 
tions, which is accordingly done, now for then, this 29th day of 


Sept., A. D. 1887. 
W. S. COX, J. [SEAL.] 


Thereupon the defendant, by its counsel, prayed the court, 

54 upon the testimony set forth in the Ist, 2d, 3d, and 4th bills 

of exceptions, which are hereby referred to as a part of this 
exception, to instruct the jury as follows: 


XVI. 


The plaintiff upon the pleadings in this case is not entitled to re- 
cover anything for inconvenience or injuries caused by the loading 
or unloading of cars in the street in front of his premises unless the 
jury shall be satisfied from the evidence that the defendant by its 
agents or employees actually did such loading or unloading. 

But the court refused to grant said prayer and allow the same to 
be read to the jury; to which opinion and ruling of the court the 
defendant, by its counsel, duly excepted, and the exception was at — 
time noted upon the minutes of the court; and the defendant's coun- 
sel prays the court to sign and seal this its 16th bill of exceptiuns, 
which is accordingly done, now for then, this 29th day of Sept., A. D. 


1887. . 
W. S. COX, J. [seat ] 


Thereupon the defendant, by its counsel, prayed the court, upon 
the testimony set forth in the lst, 2d,3d,and 4th bills of exceptions, 
which are hereby referred to as a part of this exception, to instruct 
the jury as follows: 

XVII. 


The defendant has the right to use the public streets to a reason- 
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able extent for the purpose of loading or unloading its cars, and 

stherefore the plaintiff cannot recover upon the pleadings and proofs 

in this case for any annoyance or injury caused by so loading or un- 
loading the cars. 

But the court refused to grant said prayer and allow the same to 

be read to the jury; to which opinion and ruling of the egurt 

50 the defendant, by its counsel, duly excepted, and the excep- 

tion was at the time noted upon the minutes of the court; and 

the defendant's counsel prays the court to sign and seal this its 17th 

bill of exceptions, which is accordingly done, now for then, this 29th 


day of Sept., A. D. 1887. 
W. 8S. COX, J. | SEAt.] 


Thereupon the defendant, by its counsel, prayed the court, upon 
the testimony set forth in the Ist, 2d, 3d, and 4th bills of exceptions, 
which are hereby referred to as a part of this exception, to instruct 
the jury as follows: 

XVITI. 

The defendant company has a lawful right to the reasonable and 
careful use of the tracks between 9th and 10th streets on Maryland 
avenue to make up, as well as to break up, its trains, and no damage 
can be assessed against the defendant for any inconvenience or 
damages caused by such use of said tracks. 

But the court refused to grant said prayer and allow the same to 
be read to the jury; to which opinion and ruling of the court the 
defendant, by its counsel, duly excepted, and the exception was at 
the time noted upon the minutes of the court; and the defendant’s 
counsel prays the court to sign and seal this its 18th bill of excep- 
tions, which is accordingly done, now for then, this 29th day of 


Sept., A. D. 1887. 
W. 8S. COX, J. [seatr.] 


Thereupon the defendant, by its counsel, prayed the court, upon 
the testimony set forth in the Ist, 2d, 3d, and 4th bills of exceptions, 
which are hereby referred to as a part of this exception, to instruct 
the jury as follows: 


XIX. 
The defendant possessed the lawful right to carefully use 
56 the tracks in front of the plaintiff’s premises on Maryland 


avenue between Ninth and Tenth streets, so far as the same 
were necessary for the lawful and careful use of its stone yard and 
eattle-shoot therein at Fourteenth street. 

But the court refused to grant said prayer and allow the same to 
be read to the jury; to which opinion and ruling of the court the 
defendant, by its counsel, duly excepted, and the exception was at 
the time noted upon the minutes of the court ; and the defendant’s 
counsel prays the court to sign and seal this its 19th bill of excep- 
tions, which is accordingly done, now for then, this 29th day of 


September, A. D. 1887. 
W. S. COX, J. [sEAL.] 
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Thereupon the defendant, by its counsel, prayed the court, upon 
the testimony set forth in the Ist, 2nd, 3d, and 4th bills of excep- 
tions, which are hereby referred to as a part of this exception, to in- 
struct the jury as follows: 

AX. 

The defendant at the time in question possessed the lawful right 
to carefully use the tracks in front of the plaintiff’s premises on Mary- 
land avenue, between Ninth and Tenth streets, so far as the same 
were necessary for the lawful and careful use of its round-house or 
engine-house on Sixth street and Virginia avenue. 

But the court refused to grant said prayer and allow the same 
to be read to the jury; to which opinion and ruling of the court the 
defendant, by its counsel, duly excepted, and the exception was at 
the time noted upon the minutes of the court; and the defendant’s 
counsel prays the court to sign and seal this its 20th bill of excep- 
tions, which is accordingly done, now for then, this 29th day of Sep- 


tember, A. D. 1887. 
W. S. COX, J. [sEat.] 


57 Thereupon the defendant, by its counsel, prayed the court, 

upon the testimony set forth in the Ist, 2d, 3d, and 4th bills 

of exceptions, which are hereby referred to as a part of this excep- 
tion, to instruct the jury as follows: 
XXIT. 

Upon the pleadings and evidence in this cause the plaintiff cannot 
recover anything for any damage or inconvenience caused by cars left 
standing upon the space in question in front of his premises, if such 
cars were left standing there 1n connection with and for the purposes 
of the reasonable and careful management of the defendant's trains 
or in putting in or taking cars out of trains. | 

But the court refused to grant said prayer and allow the same to 
be read to the jury ; to which opinion and ruling of the court the 
defendant, by its counsel, duly excepted, and the exception was at 
the time noted upon the minutes of the court; and the defendant’s 
counsel prays the court to sign and seal this its 21st bill of excep- 
tions, which is accordingly done, now for then, this 29th day of 
Sept., A. D. 1887. 

W. S. COX, J. [seat] 


Thereupon the defendant, by its counsel, prayed the court, upon 
the testimony set forth in the Ist, 2d, 3d, and 4th bills of exceptions, 
which are hereby referred to as a part of this exception, to instruct 
the jury as follows: 


XXII. 


The defendant during the period covered by the declaration in 
this cause, so far as this cause is concerned, possessed lawful authority 
to carefully and skillfully use its tracks in front of the plaintiff's 
o—1175 
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premises on Maryland avenue between Ninth and Tenth 

18 streets, so far as such use was reasonably necessary or conve- 

nient for carrying or moving cars containing freight or empty 

ars into or out of Jolnson’s and Willis’ coal yards south of Mary land 
avenue and near 14th street. 

But the court refused to grant said prayer and allow the same to 
be read to the jury; to which opinion and ruling of the court the 
defendant, by its counsel, duly excepted, and the exception was at 
the time noted upon the minutes of the court; and the defendant’s 
counsel prays the court to sign and seal this its 22d bill of excep- 
tions, which is accordingly done, now forthen, this 29th day of Sep- 


ternber, A. D. 1887. 
W. 8S. COX, J. [sear] 


Thereupon the defendant, by its counsel, prayed the court, upon 
the testimony set forth in the 1 Ist, 2d, 3d, and 4th bills of exceptions, 
which are hereby referred to as a part of this exception, to instruct 
the jury as follows: 


XXII. 


Upon the evidence in this cause the plaintiff is not entitled to re- 
cover anything upon the second count in his declaration. 

But the court refused to grant the said prayer and allow the same 
to be read to the jury; to which opinion and ruling of the court the 
defendant, by its counsel, duly excepted, and the exception was at 
the time noted upon the minutes of the court; and the defendant’s 
counsel prays the court to sign and seal this its 25d bill of excep- 
tions, which is accordingly done, now for then, this 29th day of Sept., 
A. D. 1887. 

W. S. COX, J. [sEAx.] 


Thereupon the defendant, by its counsel, prayed the court, upon 
the testimony set forth in the Ist, 2d, 3d, and 4th bills of exceptions, 
which are hereby referred to as a part of this exception, to instruct 
the jury as follows: 


59 AXIY. 


Upon the pleadings and evidence in this cause the plaintiff 1s not 
entitled to recover anything for injury or inconvenience which may 
have been caused by the defendant’s locomotive engines while stand- 
ing on the space on Maryland avenue between 9th and 10th streets. 

But the court refused to grant said prayer and allow the same to 
be read to the jury; to which opinion and ruling of the court the 
defendant, by its counsel, duly excepted, and the. exception was at 
the time noted upon the minutes of the court; and the defendant’s 
counsel prays the court to sign and seal this its 24th bill of excep- 
tions, which is accordingly done, now for then, this 29th day of Sep- 


tember, A. D. 1887. 
W. 8S. COX, J.. [SEAL.] 
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Thereupon the defendant, by its counsel, prayed the court, upon 
the testimony set forth in the Ist, 2d, 3d, and 4th bills of excep- 
tions, which are hereby referred to as a part of this exception, to in- 
struct the jury as follows: 

XXYV. 

Upon the pleadings and evidence in this case the plaintiff is not 
entitled to recover anything for injury or inconvenience caused by 
noises or concussions created by coupling or bumping together cars 
or engines at the point in question. 

But the court refused to grant said prayer and allow the same to 
be read to the jury; to which opinion and ruling of the court the 
defendant, by its counsel, duly excepted, and the exception was at 
the time noted upon the minutes of the court; and the defendant’s 
counsel prays the court to sign and seal this its 25th bill of excep- 
tions, which is accordingly done, now for then, this 29th day of Sep- 


tember, A. D. 1887. 
W. S. COX, J. [sEAt.] 


60 Thereupon the defendant, by its counsel, prayed the court, 
upon the testimony set forth in the Ist, 2d, 3d, and 4th bills 
of exceptions, which are hereby referred to asa part of this excep- 
tion, to instruct the jury as follows: 
XXVI. 

Upon the pleadings and evidence in this case the plaintiff is not 
entitled to recover anything for injury or inconvenience caused by 
ears loaded with hogs, cattle, or other live stock or empty hog and 
cattle cars left standing on said space between 9th and 10th streets 
on Maryland avenue, if such cars were so left there in connection 
with or for the purposes of the reasonable and skilful conduct of 
its trains and its business; and the burthen of proof rests upon the 
plaintiff to point out to the jury by satisfactory evidence that such 
ears left standing there, if any, were not so left standing there in 
connection with or for the purposes of such conduct of its trains and 
business. 7 

But the court refused to grant said prayer and allow the same to 
be read to the jury; to which opinion and ruling of the court the 
defendant, by its counsel, duly excepted, and the exception was at 
the time noted upon the minutes of the court; and the defendant’s 
counsel prays the court to sign and seal this its 26th bill of excep- 
tions, which is accordingly done, now for then, this 29th day of Sept., 


A. D. 1887. 
W. S. COX, J. [sEAt.] 


Thereupon the defendant, by its counsel, prayed the court, upon 
the testimony set forth in the Ist, 2d. 3d, and 4th bills of exceptions, 
which are hereby referred to as a part of this exception, to instruct 
the jury as follows: 
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i XXVIT. 


Upon the pleadings and evidence in this case the plaintiff is not 
entitled to recover anything for any injury or inconvenience which 
may have been caused by smoke from locomotive engines which 
were being used with reasonable care and skill in moving and 
switching cars into or out of trains or into or out of its stations or 
depots. 

But the court refused to grarit said prayer and allow the same to 
be read to the jury ; to which opinion and ruling of the court the 
defendant, by its counsel, duly excepted, and the exception was at 
the time noted upon the minutes of the court; and the defendant’s 
counsel prays the court to sign and seal this its 27th bill of excep- 
tions, which is accordingly ‘done, now for then, this 29th day of 
Sept., A. D. 1887. 

W. S. COX, J. [seat] 


The court thereupon, voluntarily and on its own motion and upon 
the testimony set forth in the Ist, 2d,3d,and 4th bills of exceptions, 
which are hereby referred to as a part of this exception, gave the 
following instruction to the jury : 

It is not necessary for me to say more than a few words to you. 
This court has been very much exercised, in different forms of pro- 
ceedings, touching the subject of the rights which this company has 
acquired under its charter in the District of Columbia. Congress 
allowed the company to run its road into the District, along certain 
streets and avenues, to a certain point—that is, to 9th street, where 
the present station is located. We have supposed that that implied 
a right to construct a station building and to construct tracks in the 
street; but if the business of the company increase beyond the capac- 
ity of that freight yard to accommodate it, we have thought that that 
was no reason which would justify the company in occupying the 
public streets for the purposes of a freight yard, and that they had 

no right to stow away or store away their cars and freight in 
62 the public streets [nor had they the right to occupy the streets in 

making up trains to dispatch north and south ; but we thought 
that their duty was to acquire more property and to enlarge their freight 
yard for these purposes. If, in point of fact, without authority of law 
they did occupy the streets for these purposes it was an illegal thing; but 
if nobody was hurt by it it would simply be a public nuisance, which 
would be the subject of an indictment and would not give any private per- 
son a right of action against the company; but if, in addition to being 
a public nuisance, it became a grievance to private persons owning prop- 
erty in that neighborhood by reason of the obstruction of the street, the 
noise, and the disagreeable odors, then it was a private wrong, also, which 
these parties are entitled to have redressed] ; and to a certain extent we 
have endeavored to redress it by issuing an injunction. This pres- 
ent suit is an action to recover damages for the inconveniences and 
annoyances occasioned by these alleged illegal acts of this defend- 
ant. The suit was brought in 1883, and the statute of limitation is 
a bar to any recovery for any inconvenience occasioned before three 
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years in advance of this period—that is, before 1880—so that the 
plaintiff is only entitled to recover for such inconvenience and in- 
jury as he suffered between the 6th of October, 1880, and the 6th of 
October, 1883, when the suit was brought. 

You have heard all the testimony as to the actual inconvenience 
and annoyance suffered by the plaintiff, and it is for you to assess 
the damages, if you find the evidence credible as to what was done 
there. I can aid you very little on that question. 

There is one thing to be borne in mind, and that is that you are 
not to assess any damages for any supposed depreciation in the value 
of the plaintiff’s property, because that evil which is complained of 
is not supposed to be permanent, inasmuch as the law provides a 
remedy for it. Itis only a temporary injury. All that you can allow 

for is for the inconvenience experienced for the time being. 
63 I should further caution you against supposing that the 

plaintiff is entitled to recover for all the inconvenience he may 
suffer in consequence of the railroad being located there at all. The 
‘ailroad company has the right to lay its tracks there by authority of 
law, and everything which is the inevitable result of the legal use 
of the road are things which the law does not consider grievances 
and does not allow damages for. For example, the trains have a 
right to pass over the street, to stop there at the station, and to go 
on in each direction. That necessarily gives some inconvenience to 
everybody. The noise, the smoke, and the dust along the street isa 
disagreeable thing to the whole neighborhood, but inasmuch as the 
law authorizes that it is not the subject of a private action. It is 
only the illegal use of the street which will give a person a right of 
action against the company, and this I have already explained. 
The inevitable consequences of the road being located there and of 
trains traveling in a legal way over the road are what the law calls 
“damnum absque injuria”—that is, an injury without any wrong or 
damage. You will confine your consideration entirely to the tem- 
porary inconvenience occasioned by the unlawful occupation of the 
street for the purposes that have been mentioned. 

I do not know that I ean say anything more. It is not a matter 
that can be figured out by the rules of arithmetic and you must be 
governed by common sense. 

And to such part of the foregoing charges as is inclosed in brack- 
ets and italicised by being underscored with pen and ink the coun- 
sel for the defendant excepted separately, and the justice presiding 
at the trial noted the said exception separately in his minutes before 
the jury retired to consider of their verdict; and counsel for defend- 
ant prays the court to save to him said exception separately in this 
bill of exceptions, to have the same force and effect as if said excep- 
tion were set forth in a separate bill of exceptions, which is accord- 
ingly done, now for then, this 29th day of September, A. D. 1887. 


W.S. COX, J. [SEAL.] 


A MORN pt sen oe 
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64 | Court Proceedings. 


Proceedings before the supreme court of’ the District of Columbia, 
sitting in general term, commencing fourth Monday, January 28, 
1888. 

Monpay, January 23d, 1888. 
Present, presiding, Chief Justice Edward F. Bingham, and Alex- 
ander b. Hagner, Charles P. James, and William M. Merrick, asso- 
ciate justices. 
* sk * ¥ * * xx 


Monpbay, March 12, 1888. 
Session resumed pursuant to adjournment. 


Present: Chief Justice Bingham and Justices Hagner, James, and 


Cox. 


XK * * * * * * 


TuHapprEus A. HopxKIns 


vs. 
> At Law. No. 24799. 
THe BattimoreE AND Potomac RAILROAD 4798 
COMPANY. 5 
* x * + * * * 
65 The rulings and judgments of the special term in these 


causes having been after argument submitted to this court on 
the 19th day of January last, and thereupon, because it appears to 
this court that there is no error in the said rulings and judgments, 
it is by this court considered that the said judgments be, and they 
are severally hereby, affirmed with costs, to be taxed by the clerk, 
and that the appellees have execution thereof. 
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In the Supreme Court of the District of Columbia, the 9th day of 
May, 1888. 


THappreus A. Hopkins, PI’ff, ) 
vs. » No. 24799. 
THE Bartimore & Potomac R. R. Co., Def’t. } 


In error. 


Know all men by these presents that we, The Baltimore and Poto- 
mac Railroad Company, as principal, and John Cassels, as surety, 
are hound unto the above-named Thaddeus A. Hopkins in the sum 
of three thousand dollars, to be paid to the said Thaddeus A. Hop- 
kins, his executors or administrators; to which payment, well and 
truly to be made, we bind ourselves and each of us, jointly and sev- 
erally,and our and each of our heirs, executors, and administrators, 
firmly by these presents. 


ee 


Oe 
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Sealed with our seals and dated this 9th day of May, 1888. 

Whereas the above-named Baltimore and Potomac Railroad Com- 
pany has prosecuted writ of error to the Supreme Court of the 
United States to reverse the judgment rendered in the above suit by 
the said supreme court of the District of Columbia: 

Now, therefore, the condition of this obligation is that if the above- 
named Bultimore and Potomac Railroad Company shall prosecute 
its said writ of error to effect and answer all damages and costs if 
it shall fail to make good its plea, then this obligation shall be void ; 
otherwise the same shall be and remain in full force and virtue. 

THE BALTIMORE & POTOMAC 
RAILROAD COMPANY, 

By E. TOTTEN, Al?y-in-Fact. [seat 
JOHN CASSELS. ear 


Sealed and delivered in presence of— 


Approved this 9th day of May, 1888. 
JOHN F. MILLER. 


67 Unitrep STATES OF AMERICA, 88: 


The President of the United States to the chief justice and justices 
of the supreme court of the District of Columbia, Greeting: 


Because in the record and. proceedings as also in the rendition of 
a judgment in a plea which is in the said court before you, between 
Thaddeus A. Hopkins, plaintiff, and The Baltimere and Potomac 
Railroad Company, defendant, being at law, No. 24799, a manifest 
error hath happened, to the great damage of the said ,as by 
— complaint appears, and it being fit that the error, if any hath 
happened, should be duly corrected and full and speedy justice done 
to the parties aforesaid in this behalf, therefore you are hereby com- 
manded, if judgment be therein given, under your seal, distinctly 
and openly, tosend the record and proceedings aforesaid, with all 
things concerning the same, to the Supreme Court of the United. 
States, together with this writ, so that you have the same at Wash- 
ington on the second Monday of October next, in the said Supreme 
Court to be then and there held, that, the record and proceedings 
aforesaid being inspected, the said Supreme Court may cause fur- 
ther to be done therein to correct that error what of right and ac- 
cording to the law and custom of the United States should be done. 

Witness the Honorable Samuel IF. Miller, senior associate justice 
of the United States, this 9th day of May, in the year of our Lord 
1888, and of the Independence of the United States the 112th. 

[Seal Supreme Court of the District of Columbia. ] 


R. J. MEIGS, Clerk. 
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68 Assignment of Errors. 
Supreme Court of the District of Columbia. 


TuappeEus A. HopxKIns 


Us i | + ‘ OC 
aw. No. 24799. 
THe BALTIMORE AND PoroMac RAILROAD [ 
COMPANY. 


And now comes the said defendant and says that in the record 
and proceedings in the above-entitled cause the supreme court of 
the District of Columbia erred as follows: 

First. By denying the right of the defendant company to use its 
tracks in Washington on Maryland avenue between 9th and 10th 
streets in a lawful manner for the purpose of transacting its lawful 
business. 

Second. In holding that the defendant company was not author- 
ized by law to use its tracks between 9th and 10th streets on Mary- 
land avenue, in Washington, for the purpose of shifting cars and 
making up and breaking up trains. 

Third. In holding that the defendant company was not 

69 authorized to use its tracks in the city of Washington, on 

Maryland avenue between 9th and 10th streets, for the pur- 

pose of placing thereon its cars or trains so long as might be rea- 

sonably necessary for putting cars in or taking-them out of such 
trains. | 

Fourth. In holding that the defendant company was not author- 
ized to use its tracks in Washington, on Maryland avenue between 
9th and 10th streets, in connection with the proper and careful use 
of its stations at or near the said tracks. 

Fifth. In holding that the defendant is not authorized to use all 
of its tracks for passing thereon its trains, engines, &c., in a lawful 
and skilful manner. 

Sixth. In rejecting certain prayers of the deferdant’s counsel and 
in granting certain of the prayers of the plaintiff’s counsel. 

And the said defendant, he Baltimore and Potomac Railroad 
Company, prays that the judgment herein may be reversed. 

ENOCH TOTTEN, 
Counsel for Defendant. 


70 Filed May 9, 1888. R. J. Meigs, clerk. 


The United States of America to Thaddeus A. Hopkins, Greeting: 
You are hereby cited and admonished to be and appear at the 
Supreme Court of the United States to be holden at Washington 
on the second Monday of October next, pursuant to a writ of error 
filed in the clerk’s office of the supreme court of the District of 
Columbia, wherein The Baltimore and Potomac Railroad Company 
is plaintiff in error and you are defendant in error, to show cause, 
if any there be, why the judgment rendered against the said plaintiff 
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in error, as in the said writ of error mentioned, should not be cor- 
rected and why speedy justice should not be dune to the parties 
in that behalf. 

Witness the Honorable Samuel F. Miller, senior associate justice 
of the Supreme Court of the United States, this ninth day of May, 
in the year of our Lord one thousand eight hundred and eighty- 


eight. 
SAM. F. MILLER, 
Justice Sup. Court, U. 8. 


Copy received this 9th day of May, 1888. 
SAM. MADDOX, 
Att’y for T. A. Hopkins. 


71 On this — day of , in the year of our Lord one thou- 

sand eight hundred and eighty- —, personally appeared 
before me, the subscriber, , and makes oath 
that he delivered a true copy of the within citation to 


Sworn to and subscribed the — ——, A. D. 188-. 


~J 
to 


AUTHENTICATION OF. RECORD. 
Clerk’s Certificate. 


CLERK’S OFFICE, 
SUPREME CouRT OF THE DistTRICT OF COLUMBIA. 

I, R. J. Meigs, clerk of the said court, do hereby certify that the 
writings annexed to this certificate are true eopies of originals on 
file and of record in said office, and that said originals together 
constitute the record of the proceedings of said court in this cause. 

Witness my hand and the seal of said court this 16 day of May, 
1888. 

[Seal Supreme Court of the District of Columbia. ] 
R. J. MEIGS, Clerk, 
3y J. R. YOUNG, 
Assistant Clerk. 
Justice’s Certificate. 


I, E. F. Bingham, chief justice of said court, do certify the fore- 
going attestation by R. J. Meigs, clerk of the said court, to be in 
due form. 

Witness my hand and seal this 16 day of May, 1888. 

E. F. BINGHAM, [seat.] 
Chief Justice. 


Clerk’s Certificate to. Justice’s Official Character. 


I, R. J. Meigs, clerk of said court, hereby certify that E. F. Bing- 
ham, whose genuine signature is subscribed to the foregoing certifi- 
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cate, was, at the time of signing and attesting the same, chief justice 
of said court, duly commissioned and qualified. 


Witness my hand and the seal of said court this 16 day of May, 
1888. 
[Seal Supreme Court of the District of Columbia. ] 
R. J. MEIGS, Clerk, 
By J. R. YOUNG, 


Assistant Clerk. 
(Here follows map marked p. 73.) 
Endorsed on cover: District of Columbia supreme court. No. 


1173. The Baltimore & Potomac Railroad Company, plaintiff in 
error, vs. Thaddeus A. Hopkins. Filed October 1, 1888. 


INTHE SUPREME COURT OF THE ONITED STATES 


OCTOBER TERM, 1888, 


THkE BALTIMORE AND Potomac RAIL- 
ROAD ComPANY, Plaintiff in Error, 


- No. 1,173. 


os. 


TuappeEus A. HOPpKINs. 


Brief for Plaintiff in Error on Motion to Dismiss for 
want of Jurisdiction. 


ENOCH TOTTEN, 
For Pltf. in Error. 


R. O. POLKINHORN, PRINTER, 


IN THE SUPREME COURT OF THE NITED STATES, 


OCTOBER TERM, 1888. 


THE BALTIMORE AND Potomac RAIL- ) 
ROAD COMPANY, Plaintiff in Error, | : 
. No. 1,178. 


Os, 


THappeEvs A. HopKInNs. 


Brief for Plaintiff in Error on Motion to Dismiss for 
want of Jurisdiction. 


STATEMENT OF THE CASE. 


The plaintiff in the court below, by his declara- 
tion, claimed that the defendant used the street in 
front of his premises unlawfully, for the following 
purposes, to wit: 


1. Loading and unloading freight cars ; 

2. Shifting cars back and forth for the said pur- 
pose of being so loaded and unloaded there, and 
thereby creating disturbing noises, smoke, cinders, 
@C.; 

3. Storing or parking cars, loaded and empty, some 
of which were filthy, and emitted offensive odors; 


) 
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4, ‘Leaving locomotive engines standing an unrea- 
sonable time, and emitting smoke, cinders, &c., and 
creating disturbing noises. 

The defendant below pleaded among several pleas, 
the plea of not guilty. 

The freight station of the plaintiff in error is sit- 
uated in square 386 at the original terminus of the 
road between 9th and 10th streets, on Maryland 
Avenue. (See Diagram attached to record.) The 
plaintiff below resided in his dwelling house in the 
square opposite on the north side of Maryland Ave- 
nue, and between the same lateral streets. 

On the trial of the cause, the plaintiff gave evi- 
dence tending to prove the truth of the allegations 
in his declaration, and the defendants gave evidence 
in its own defense. The defendant proved that the 
authorities of the District of Columbia, in 1874, en- 
closed the tracks of the railroad with a line of stone 
curbing on each side which were about six inches 
higher than the adjacent surface of the streets, and 
that the tracks were elevated so as to be flush with 
this curbing (21.) That the point between 9th and 
19th streets was regarded and treated as the fermini 
of two lines of railroad, that is to say, one coming 
from Virginia, and the other from Maryland, and 
that the freight trains habitually stopped there as 
at the end of the route, and changed engines, ete. 
(19, 20.) 

The defendant on the trial claimed (29) that it pos- 
sessed and exercised authority by virtue of the grant 
from the United States, to load and unload cars on 
the elevated space enclosed by and between the curb- 
lines erected by the Board of Public Works with- 


*.* 
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out liability to the plaintiff. This authority was 
not only questioned, but it was denied by the plain- 
tiff, and the Court decided against the validity of 
such authority, (29). 

The defendant below on the trial of the cause, re- 
lied on and asserted the right and authority, under 
several acts of Congress to do and perform the fol- 
lowing acts, among others, to wit: 

To carefully move its locomotive engines or trains 
over the railroad tracks on Maryland Avenue in front 
of the plaintiff's property without being responsible 
for damages caused by smoke, soot, or cinders ex- 
pelled from, or for noises made by its engines so 
moved. (See XIIL., prayer, p. 30.) 

To exercise unlimited use of the tracks in front of 
the plaintiff’s residence for the purposes of its freight 
house, provided such use was careful and skilful, 
(See AIV., prayer, p. 30.) 

To construct as many freight stations and con- 
venient tracks near them, as its officers might deem 
necessary for the convenient conduct of its business, 
and to use such tracks for the proper and careful 
management of its business without lability to be 
muleted in damages, (page Sh.) 

To use the public street to a reasonable extent for 
the purpose of loading and unloading cars. (32.) 

To use its tracks in the locality in question to 
make up as well as break up its trains. (32, 33.) 

To carefully use the tracks in front of the plaintiff's 
premises so far as was necessary for the lawful and 
vareful use of its stone-yard, which it constructed 
(21) and maintained at the corner of 14th street and 
Marvland Avenue(31 and 32), and also in connection 
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with its engine house at the corner of 6th street and 
Virginia Avenne. (33 and diagram. ) 

The validity of the defendant’s authority thus 
claimed and exercised under its charter was ques- 
tioned by the plaintiff on the trial, and was denied 
by the court. 

The plaintiff_in the trial court espee ially contended, 
amongst other things, that while the defendant com- 
pany might permit its locomotive engines to stop on 
the avenue in front of the plaintiff’s house as long as 
it might be necessary in the conduct of its ** through 
business,’’ and as long as it might be necessary to 
the careful use of its freight house opposite the plain- 
tiff’ s dwelling house, yet that such engines could not 
be permitted to stop in connection with other busi- 
ness which was not ‘‘ through business,’ nor in con- 
nection with the use of any other of the stations of 
the company, shown by defendant’s evidence to be 
epg and used by the company in that vicin- 
ity. (24, 25.) The defendant company asserted the 
contrary. 


Points and Authorities. 


The plaintiff in error, in the trial court, relied on 
an authority exercised under the United States derived 
through several acts of Congress to occupy and use the 
portion of the streets in controversy, in the manner 
and for the purposes claimed, and the defendant in 
error denied the validity of .the asserted authority. 
The question made by this motion, is this: Aas this 
court jurisdiction to review the judgment of the 
court below under the provisions of the second see- 
tion of the act of March 3rd, 1885 7 


The foregoing references to the record are sufficient 
to show the nature of the controversy. 

There was no question made as to the validity of 
the several acts of Congress authorizing the railroad 
company to construct and maintain the railroad 
in the city, but the authority of the company, 
under those acts, to transact its legitimate business 
in the ordinary way was denied. The court below 
sought to cireumseribe and arbitrarily limit the 
defendant in the exercise of many of the most im- 
portant rights and privileges conferred by the acts of 
Congress. Itisof this the plaintiff in error complains. 
Its whole authority to occupy the streets of Wash- 
ington was derived from the United States, and its 
authority to use them in the manner in which it 
claimstheright to usethem, was derived from thesame 
source. The company has no authority for being on 
the street and exercises none in the use of it in any 
manner or to any extent, except the authority de- 
rived from the United States. The validity of this 
authority exercised by the railroad company in and 
upon the street, was drawn in question in the court 
below and was there passed upon. 

The writ of error was sued out in this cause on the 
authority of the second section of the act of Von- 
gress above mentioned, approved March 3d, 1885. 
(23 Stat., 443.) That section authorizes the allow- 
ance of a writ of error to the Supreme Court of the 
District of Columbia, without regard to the sum or 
value in dispute in 


Anw CORE i} Le whic j, is dy herd in ite stion lhe had- 
lidily of * “ * ' . Git CGH hor Li €. Lee iSeé ad 
wide 7 lhe /’ nile “/ Nh isle Xx ? 
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The appellate jurisdiction of this court conferred 
by this statute is not the same as that given by the 
first branch of section 709 of the Revised Statutes, 
which confers jurisdiction to review the judgments 
and decrees of State Courts. That part of that sec- 
tion grants such authority in cases ** where Is drawn 
mm Guestion the vanGity oa: *- * * * * * 
authority exercised under the United States, and the 
decision is against their validity.’ It is plain that 
the last mentioned statute served as the model when 
the second section of the statute under consideration 
wasdrawn. The very important words found in this 
parent act, but omitted from the act of 1885, were 
omitted for some purpose. This purpose must have 
been to enlarge the appellate jurisdiction of this 
court over judgments and decrees of the Supreme 
Court of the District of Columbia, as compared with 
its appellate jurisdiction over the final judgments 
of State Courts. Therefore, whenever the record dis- 
closes the fact that an authority exercised under the 
United States has been drawn in question in the 
Supreme Court of the District of Columbia, this 
court has appellate jurisdiction, without  refer- 
ence to whether the judgment of that court was for 
or against the validity of the authority claimed and 
asserted, without regard to the sum in dispute. If 
the decision of the court below had been in favor of 
the validity of the authority claimed by the com. 
pany, the appellate jurisdiction of this court would 
have existed as it does now. 

This statute has been twice before this court. The 
first cause brought here on its authority was the case 
of the District of Columbia rs. The B. &. P. R. R. 
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Co., (114 U. 8., 453). The controversy in that case 
arose in reference to conflicting claims to authority 
ona public street. No ‘*sum’”’ and no matter of 
‘value’ whatever was in dispute, This statute was 
relied upon by the counsel for the appellant in that 
case, for jurisdiction and the law was set out in full, 
on the sixth page of his brief. The appellant there 
claimed exclusive authority and control over a 
certain puplic street in Washington, and the Su- 
preme Court of the District of Columbia denied its 
authority, as against the rights of the railroad com- 
pany under its charter. Both parties claimed to 
exercise their asserted authority by virtue of acts of 
Congress. The court made no question as to its 
jurisdiction and decided the cause on its merits. 

The second case was that of the District of Colum- 
bia 7s. Gannon, No. 182, on the present docket. In 
the latter cuse a motion to dismiss, for want of juris- 
diction, Was made because the matter in dispute, ex- 
clusive of COSTS, did no exceed 85,000.00. The motion 
was postponed January 18, 1886, to be heard with the 
cause on final argument on the merits. Had the mo- 
tion in that ease been allowed, it would hardly have 
formed a precedent in the present motion, 


STATUTORY PROVISIONS, 


The statutory provisions in reference to the rail- 
road, which are deemed material in the censideration 
of the question now before the court, are copied be- 
low, to wit: 

The first section of the act of Congress of February 
5, 1867, (14 Stat., 387,) adopting the charter of the 


company granted by Maryland, is as follows: 


‘‘ Whereas, it is represented to this present Con- 
gress that the Baltimore and Potomac Railroad Com- 
pany, incorporated by an act of the General Assem- 
bly of Maryland, entitled *‘ An act to incorporate the 
Baltimore and Potomac Railroad Company, passed 
the sixth day of May, eighteen hundred and fiity- 
three, are desirious, under the powers which they 
claim to be vested in them by the provisions of the 
before recited act, to construct a lateral branch from 
the said Baltimore and Potomac railroad to the Dis- 
trict of Columbia.’ 

‘¢ Therefore be if enacted by the Senate and House 
of Repre sentatives of lhe linite 7 Niales of Aime rica 
in Congress assembled, That the Baltimore and Poto- 
mac Railroad Company, incorporated by the said 
act of the General Assembly of Maryland, shall be, 
and they are hereby, authorized to extend to and 
within the District of Columbia, a lateral branch, 
such as the said company shall construct or cause to 
be constructed, in a direction towards the said Dis- 
trict, in connection with the railroad which they 
are about to locate and construct from the city of 
Baltimore to the Potomac river, in purstance of their 
said act of incorporation ; and the said Baltimore 
and Potomac Railroad Company are hie Te by author- 
ized to exercise the same powers, rights and privileges, 
and shall be subject to the sume restrictions in the 
extension and construction of the said lateralrailroad 
into and within the said District as they may exer 
cise OTF Are subject lo, under and by intent of their 
said charter or act of tneorporation, tin lhe extension 
and construction of any railroad within the State of 
Maryland, and shall be entitled lo the SOLHLE rights, 
COME PH nsation. benefits, and Hin ‘ti miilhie Ss. di the UNC of 
the said road, and iW regard bhi ie lo, UNS Ose provided 
in their said charter, except the right to construct 
any lateral road or roads within the said District - 
from the said lateral branch or road hereby author- 
ized, it being expressly understood that the said 
Baltimore and Potomac Railroad Company shall 
have power only to construct from the said Balti- 


‘) 


more and Potomac railroad one tateral road within 
the said District to some point or terminus within 
the city and county of Washington. to be deter- 
mined in the manner hereinafter mentioned.’ 


The twelfth seetion of the Act of the Lecislative 
Assembly of Maryland (the charter), referred to in 
the above-mentioned act of Congress, is as follows. 


to wit: 


“Sec. 12. And be it enacted, That the president 
and directors of the said company shall be, and they 
are hereby invested with all the rights and powers 
necessary to the construction, working, use, and re- 
pair of a railroad from some suitable point in or near 
the city of Baltimore, and thence within one mile of 
the town of Upper Marlboro, in Prince George’s 
County, and as near to said town, within the limits 
of said distance, as may be practicable, and by or 
near the town of Port Tobacco in Charles county, to 
a point on the Potomac river, to be selected by the 
president and directors of said company hereby in- 
corporated, not higher up than Liverpool Point, and 
not lower down than the mouth of St. Mary’s river, 
with such branches at any point of said railread, not 
exceeding twenty miles in length. as the said presi- 
dent and directors may determine. Zhe said road 
when comple led not to be more lhan SUVTY-SEL Steet 
wide, except at or near its depots or stations, where 
the width may be made greater, wilh as many tracks 
“in lhe preside yi and directors Wi dee dihe F4OCE SSUT U/ . 
and the said president and directors may cause to be 
made, or may contract with others for making, said 
road or any part of it, and they or their agents, or 
those with whom they may contract or their agents, 
may enter upon and use and excavate any lands 
which may be wanted for the site of said road or the 
erection of warehouses or other works hecessary for 
the said road or forits construction and repair, and 
that they MOY build bridge ¥. Ae scales and we ights, 
lay rails. MUA lake and Ne earth. Gruee a: stone. tim- 
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her. OF other materials which Ma he needed for lhe 
eronstruction and repat) of the said road or AnY of i/8 
morks. and Miah make and construct adi works iv iat- 
CTF I mh jedi ii ‘/ he siete SNOT 4 and CM pe lie yl ay, ord g 
lo the proper completion and maintenance of the said 
road ; and they may make or cause to be made lat- 
eral railways in any direction whatever from the said 
railroad, and for the construction, repair and main. 
tenance thereof shall have all the rights and powers 
hereby given in order to the construction and repair 
of said principal railroad, and may also own and 
employ steamboats or other vessels to connect the 
said railroad or railroads with other points by water 
communication, provided nothing herein contained 
shall be construed to authorize the said company to 
take private property for their use without compen- 
sation agreed upon by the company and the owners 
thereof, or awarded by a jury as hereinafter pro- 
vided, being first paid or tendered to the party en- 
titled to receive such compensation.”’ 

The company was authorized by an act of Con- 
gress, approved March 18, 1869 (16 Stat., 1), to con- 
struct its railroad into the city of Washington, over 
certain streets, ‘‘ to the intersection of south C and 
west Ninth streets,”” which, at that time, was the 
terminus of the line of railroad. 

Vv the act of June 21, 1870 (16 Stat., 161), the 
company was authorized to extend its railroad, by 
way of Maryland avenue, to and over the Long 
Bridge, and to connect with other roads in Virginia. 

The terminus of the railroad being fixed at the 
junction of 9th and C streets, the company had a 
right under its charter to construct stations, and so 
forth, there; even if it did not possess this right, 
it claimed and exercised it, and it has the right to 
be heard on that question in this Court, under this 
act of Congress, 


1] 

Statutory authority to build-end conduct a rail- 
road includes the authority to build turnouts or side 
tracks, turn-tables, switches, depots, &c., those per- 
manent and irremovable appendages which consti- 
tute parts of the complete structure. 

L. S&S. &. f. vs. U. S., 98 U. 8., 4638-4 ; 


Township, dc., vs. Strong, V6 UD. Bos. EO 


The decision of this Court in the case of Dupasseur 
vs. Rochereau (21 Wall., 134) seems to be decisive of 
the question of jurisdiction presented here. 

That was a writ of error prosecuted under the pro- 
visions of section 709 of the Revised Statutes. A 
judgment had been rendered. by the Circuit Court of 
the United States for Louisiana, on a vendor's privi- 
lege and mortgage, declaring it to be the first Hen 
and privilege on the land; and the Marshal sold the 
property clear of all prior liens; and the mortgagee 
purchased. and paid into Court for the benefit of 
subsequent liens, the surplus of his bid beyond the 
amount of his own debt. This judgment and sale 
were set up by way of defense to a suit brought in 


the State Court by another mortgagee, who claimed 


priority to the first mortgage, and who had not been 
made a party to the suit in the Cireuit Court. The 
State Court held that the plaintiff was not bound by 
the former judgment on the question of priority, not 
being a party to thesuit. The case was brought to 
this Court by writ of error and a question was made 
as to jurisdiction. This Court sustained the juris- 
diction. Mr. Justice Bradley, in delivering the 
opinion of the Court, said in reference to the ques- 


‘tion of jurisdiction : 
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‘‘The case would be one in wihtich a title or right 
is claimed under an authority cxercised under the 
United States, and the decision is against the title 
or right so set up. It would thus be a case arising 
under the laws of the United States, establishing 
the Circuit Court and vesting it with jurisdiction ; 
and hence it would be within the judicial power of 
the United States, as defined by the Constitution, 
and it is clearly within the chart of appellate power 
given to this Court, over cases arising jn and decided 
by the State courts.”” Although the Court sustained 
the jurisdiction, it held that the decision of the 
Court below was correct. See also 

Embry vs. Palmer, 107 U. 8., 9; 
Day vs. Gallup, 2 Wall., 86; 
Verden vs. Coleman, 1 Black., 472: 
Ohi. Life Ins. Co. Vs. Need li s. Lie af . 574: 
R. R. Co. vs. Maryland, 21 Wall., 456; 
McGuire vs. Commonwealth, 3 Wall., BS2 and 
387 ; 
Hall vs. Jordan, 15 Wall., 393. 
The motion to dismiss should be denied. 
ENOCH TOTTEN, 
For Pltf. in Hrror. 
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‘The ease would be one in wihrich a title or mght 
is claimed under an authority exercised under the 
United States, and the decision is against the title 
or right so set up. It would thus be a case arising 
under the laws of the United States, establishing 
the Circuit Court and vesting it with jurisdiction ; 
and hence it would be within the judicial power of 
the United States, as defined by the Constitution, 
and it is clearly within the chart of appellate power 
given to this Court, over cases arising in and decided 
by the State courts.”” Although the Court sustained 
the jurisdiction, it held that the decision of the 
Court below was correct. See also 

Embry vs. Paimer, 107 U. 8., 9: 
Day VS. Gallup, 2 Wall... 86; 
Verden vs. Coleman, 1 Black., 472: 
Chi. Life Ins. Co. vs. Needles, 113 . B., 074: 
R. R. Co. vs. Maryland, 21 Wall., 456: 
MeGuire vs. Commonwealth, &B Wall... BS? and 
384: 
Hall vs. Jordan, 15 Wall., 393. 
The motion to dismiss should be denied. 
ENOCH TOTTEN, 
Kor Plt. in Lrror. 
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BALTIMORE AND POTOMAC RAILROAD COMPANY, 
PLAINTIFF IN ERROR, 


v8. 


THADDEUS A. HOPKINS, Derenpant in Error. 


In Error to the Supreme Court of the District of Columbia. 


MOTION TO DISMISS. 


And now comes the defendant in error and moves the 
Court to dismiss the writ of error in this case, and for the 


following reasons: 


First. Because the matter in dispute, being a judgment 
for $1,328, is not sufficient to give this Court jurisdiction. 


Second. Because the case does not draw in question the 


validity of a treaty or statute of or authority exercised under 
the United States. 


Sam’t Mappox, 
Att'y for Defendant in Error. 


2 
NOTICE, 


To Exocn Torren, Esq, 
Attorney for Plaintiff in Error. 

Please take notice that on Monday, the 26th day of No- 
vember, A. D. 1888, at the opening of the Court, or as soon 
thereafter as counsel can be heard, I shall submit the above 
motion. Accompanying this notice find also a copy of the 
argument upon which the motion will be submitted. 

Sam's Mappox, 
Att'y for Defendant in Error. 

Service acknowledged this 83d day of November, 1888. 

Enocu ‘Torren, 
Att’y for Plaintiff in Error. 


STATEMENT OF THE CASE, 


This suit is a common-law action on the ease, brought in 
the supreme court of the District of Columbia by the de- 
fendant in error, Thaddeus A. Hopkins, against the Balt?- 
more and Potomac Railroad Company for injuries resulting 
to him from a nuisance maintained by the railroad company 
on the public street in front of his door from the 5th day of 
October, 1880, to the 5th day of October, 1883, the day on 
which the suit was filed. Hopkiys owns a dwelling-house 
on the north side of Maryland avenue south, between Ninth 
and ‘Tenth streets west, in the city of Washington. Here he 
and his family, consisting of a wife and several children, 
made their home during the time embraced in the suit. He 
complained that the railroad company during that period 
used the public street at that point for the general purposes 
of a freight yard or depot. This company began its opera- 
tions in that section of the city in July, 1872, on a single 
track. It seems to have made no provision whatever for 
handling freight, and, in order to accommodate its increas- 
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ing business, and as its needs required, it put down one 
track after another until the spring of 1880, when the last 
of five tracks was laid. During the succeeding years the 
north one of these tracks, nearest Hopkins’ house, was used 
as a “through” track, the other four for the storage thereon 
of loaded and empty freight cars, for unloading and deliv- 
ering freight, and for making up and breaking up freight 
trains. 

All freight trains arriving in the city of Washington 
stopped on Maryland avenue, between Ninth and Tenth 
streets. ‘This was their resting place. Here cars were de- 
tached and distributed to various points on the public streets 
to be there discharged of their freights, and cars unloaded 
elsewhere were brought here to be placed in trains. This 
process was going on day and night—all day long and all 
nightlong. It necessitated the almost constant presence in 
that locality of the shifting or yard engine, with its clouds 
of smoke and cinders, its noisome odors, and its unceasing 
jars and noises. The annoyances, discomforts, and incon- 
veniences resulting from this unlawful appropriation of the 
public highway form the subject of this suit. The plaintiff 
offered testimony tending to prove that his house was almost 
constantly filled with dust and cinders from the shifting en- 
gine, which soiled and blackened his walls, furniture, and 
bed linen; that in the hot days and nights of summer it fre- 
quently became necessary to close doors and windows to keep 
out the smoke and heated steam; that the noises of the shift- 
ing of cars and making up of trains disturbed the sleep of 
himself and his family, and interfered even with ordinary 
conversation ; that the atmosphere in that locality was _pol- 
luted with foul odors and stenches from decayed and decay- 
ing vegetables thrown into the street from cars which were 
being unloaded in front of the plaintiff’s door, and from un- 
cleaned and filthy stock cars left standing at that point, and 
that it was not pessible at any time during the three years 
to cross the street in front of his house without crawling 
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under or climbing over freight cars. The court instructed 
the’ jury that if they believed from the evidence that these 
things were done and so frequently as to annoy, harass, and 
disturb the plaintiff and his family, and to interfere with the 
comfortable enjoyment of their home, then the plaintiff was 
entitled to recover. But the court further told the jury that 
the plaintiff was “not entitled to recover for any annoy- 
ances, discomforts, or inconveniences to himself or his family, 
or for any injury to the use and enjoyment of said dwelling- 
house which resulted from such uses of Maryland avenue by 
the defendant as were reasonably incident to the careful 
conduct of its through business, and to the maintenance and 
careful use of its freight station abutting on the south side 
of said avenue, between said Ninth and Tenth streets, south- 
west.” Under these instructions the jury found for the 
plaintiff and assessed his damages at $1,328, for which 
amount judgment was entered in his favor. 

Numerous exceptions were taken by the defendant below 
(plaintiff in error) to the rulings of the trial justice, and a 
motion for a new trial on exceptions so taken was made. 
This being overruled, the cause was appealed to the general 
term and the judgment of the special term was there affirmed. 
To reverse this judgment the plaintiff in error sued out a 
writ of error from this Court. 


BRIEF AND ARGUMENT. 


This motion to dismiss is based upon the act of Congress 
entitled “An act regulating appeals from the supreme court 
of the District of Columbia and the supreme courts of the 
several Territories,” approved March 25, 1885, 23. Statutes at 
Large, 443. This act provides : 


‘Section 1. That no appeal or writ of error shall here- 
after be allowed from any judgment or decree in any 
suit at law or in equity in the supreme court of the Dis- 
trict of Columbia or the supreme court of any of the 
Territories of the United States unless the matter in 
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dispute, exclusive of costs, shall exceed the sum of five 
thousand dollars. 

Sec. 2. That the preceding section shall not apply to 
any case wherein is involved the validity of any patent 
or copyright, or in which is drawn in question the 
validity of a treaty or statute of or an authority exercised 
under the United States ; but in all such cases an appeal 
or writ of error may be brought without regard to the 
sum or value in dispute. 


The amount of the judgment is $1,528, which is insuffi- 
cient to give this Court jurisdiction of the cause. True, the 
plaintiff below claimed $5,000, but the amount in contro- 
versy, as to the defendant, is fixed by the judgment. 

Walker vs. U. S., 4 Wall., 164. 


It becomes manifest at a glance, therefore, that this Court 
must take jurisdiction, if at all, under the second section of 
the act above quoted. This narrows the inquiry down to a 
single question—Was tlie validity of any statute of or author- 
ity exercised under the United States drawn in question in 
the court below? 

We look through the record in vain for any claim, even, 
by the railroad company, that its appropriation of the public 
streets of Washington for freight-delivery purposes was by 
virtue of any statute of or authority under the United States. 
On the contrary, all that appears is that the Baltimore and 
Potomac Railroad Company is a corporation chartered by 
the laws of the State of Maryland. Its rights, powers, privi- 
leges, and immunities must, therefore, be sought in its act 
of incorporation, passed by the Legislature of Maryland, and 
a judicial interpretation of this act does not presenta Fed- 
eral question. No Federal question is made in the record. 


“Tf the record shows upon its face that a Federal ques- 
tion was not necessarily involved, and does not show that 
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one was raised, we will not go outside of it, to the opinion or 
elsewhere, to ascertain whether one was in fact decided.” 
Moore vs. Mississippi, 21 Wall., 659. 
Rector vs. Ashley, 6 Wall., 142. | 
Walker vs. Villavaso, 6 Wall., 128. 

No Federal question or claim of authority under the 
United States is directly raised by the pleadings, the proofs, 
or the requests for instructions. On this ground alone it is 
submitted that the writ of error should be dismissed. 


But although not disclosed by the record, it is a fact that 
the Baltimore and Potomac Railroad Company came into 
Washington by virtue of permission extended to it by the 
Congress of the United States, and to fully understand the 
rights of the company it.will be necessary to examine, some- 
what in detail, the legislation of the State of Maryland and 
of Congress respecting its organization and franchises. 

The Baltimore and Potomac Railroad Company was in- 
corporated by an act of the Legislature of Maryland passed 
May 6, 1853. By its twelfth section the corporation was in- 
vested with the rights and powers necessary to the con- 
struction, working, use, and repair of a railrvuad from Balti- 
more to a point on the Potomac river not higher up than 
Liverpool Point, “ with such branches at any point on said 
railroad, not exceeding twenty miles in length, as the presi- 
dent and directors may determine, * * *_ the said 
railroad, when completed, not to be more than sixty-six feet 
wide except at or near its depots or stations, where the width 
may be made greater, with as many tracks as the president 
and directors may deem necessary.” 

By an act of Congress approved February 5, 1867 (14 
Statutes at Large, p. 387), the company was “ authorized to 
extend into the District of Columbia a lateral railroad, such 
as the said company shall construct or cause to be con- 
structed, in a direction towards the said District, in connec- 


ee 
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tion with the railroad which they are about to locate from 
the city of Baltimore to the Potomac river,” and “ to exercise 
the same powers, rights, and privileges, subject to the same 
restrictions, in the extension and construction of the said 
lateral railroad into and within the said District as they 
may exercise or are subject to under and by intent of their 
said charter in the extension and construction of any rail- 
road within the State of Maryland, and shall be entitled to 
the same rights, compensation, benefits and immunities in 
the use of the said road and in regard thereto as are pro- 
vided in their said charter, except the right to construct any 
lateral road within the District from the said lateral branch 
or road hereby authorized.” 

By section 3 it was provided that the company, “ in pass- 
ing into the District and constructing their road within the 
same, shall enter the city of Washington at such place and 
shall pass along such street or alley to such point or terminus 
within the city as may be allowed by Congress, upon pre- 
sentation of survey and map of proposed location of said 
roads: Provided, That the level of said road within the city 
shall conform to the present gradation of the streets, unless 
Congress shall authorize a different level.” 

By the act of Congress of. the 18th of March, 1869 (16 
Statutes at Large, p. 1), it was declared that the B. & P. 
R. R. Co. “ may enter the city of Washington with their 
said railroad and construct the same within the limits of 
the said city on or by whichever one of the two routes 
therein designated the company may elect and deter- 
mine,” and by the act of March 25, 1870 (16 Statutes at 
Large, p. 75, sec. 2), a modification of the second of these 
two routes was authorized. ‘The terminal point in each was 
described as a point at the intersection of South C and West 
Ninth streets, which was thus assigned by Congress as the 
western limit of the railroad within the city of Washington. 

The company made choice of the second of the projected 
routes, commencing on the western shore of the Eastern 
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Branch, between South L and South M streets, and thence 
passing through K street and Virginia avenue to the termi- 
nal point on Ninth street. 

Up to this time the company had not been authorized to 
construct their road to the Potomac river within the Dis- 
trict. But by the act of 21st June, 1870 (16 Statutes, 161), 
Congress enacted “that the Baltimore and Potomac Rail- 
road Company be, and they are hereby, authorized and em- 
powered to extend their lateral branch, authorized by the act 
to which this is a supplement, and former supplements of 
said acts, by way of Maryland avenue, conforming to its grade, 
to the viaduct over the Potomac river at the city of Wash- 
ington,” and to extend the tracks over said bridge, and to 
connect with any railroad, constructed or that may hereafter 
be constructed, in the State of Virginia, and the act author- 
ized the railroad company, to effect these purposes, to take 
possession of the bridge free of cost and maintain the same, 
etc. It was by virtue of the authority granted by this act 
that the railroad extended its “ lateral branch” to the Poto- 
mac river from Ninth street south, by way of Maryland 
avenue; and it was further authorized by the act of March 
3, 1871 (16 Statutes, p. 585), in making this extension, to 
change the grade of Maryland avenue from Twelfth street 
to the Long Bridge in the manner specified in that act, 
under the supervision of the municipal authorities of Wash- 
ington. } 

The act of Congress of Mav 21, 1870 (17 Statutes, 140), 
relating to the establishment of the passenger depot of the 
company at Sixth and Bstreets, makes mention of no streets 
or avenues except B street and Sixth street and Virginia 
avenue. 

These are all of the acts passed by Congress relating to 
the Baltimore and Potomac railroad, and it will be noticed 
that only one of them (the act last above referred to) author- 
izes the construction of depots or stations within the limits 
of the city of Washington. This omission has been construed 


by the president and-divectors of the company as giving 
them the right to establish their principal freight yards and 
freight deliveries in the public streets, Maryland and Vir- 
ginia avenues being especially appropriated to these pur- 
poses. 

None of these acts specified how many tracks may be laid 
down along Maryland avenue between Ninth street and the 
Long Bridge and in front of Hopkins’ house. In fact, the 
only provision in any of the acts, relating to Maryland 
avenue, is to be found in the 16 Statutes, 161, supra, and in 
the words “to extend their lateral branch, authorized by the 
act to which this is a supplement, and former supplements 
of said acts, by way of Maryland avenue, conforming to its 
grade, to the viaduct,” &e. But it is insisted on behalf of 
the railroad company that all the rights and privileges 


granted by the original charter are in full force with respect . 


to this extension along Maryland avenue. Section 12 of the 
original charter contains this language: “ The said road, 
when completed, not to be more than sixty-six feet wide, 
except at or near its depots or stations, where the width 
may be made greater, with as many tracks as the president 
and directors may deem necessary,’ and it is contended that, 
by force of this provision as adopted, it is said, into the 
lateral branch extension, the company may lay down 
along Maryland avenue and other streets, along which it is 
authorized to pass, as many tracks as can be accommodated 
within the width of sixty-six feet. But it was manifestly 
not the intention of Congress that this provision should 
apply to the streets of Washington, and for the reason, if no 
other, that K street, which ts but eighty feet wide, and is 
one of those along which the road is authorized to pass, 
would be practically closed to public travel if sixty-six feet 
were taken out of it for exclusive railroad purposes. Now, 
it does not appear that in granting a right of way to this 
company Congress intended to close up any of the streets 
of Washington. 
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But, again, the railroad company, without any express 
authority of law, has seen fit to locate a freightstation on 
square 386, a small triangular patch of ground abutting 
on Maryland avenue, between Ninth and Tenth streets, 
and opposite Hopkins’ house. Now, the charter quoted 
above also provides that “at or near depots or stations the 
width may be made greater [than sixty-six feet], with as 
many tracks as the president and board of directors may 
deem necessary.” At this particular point, then, there is, 
according to the company’s contention, no limit to the 
number of tracks that may be laid, except the discretion of 
the president and board of directors; and, further, if the com- 
pany can locate a freight station at this point, without ex- 
press authority from Congress, it can place similar stations 
along its road all the way from the tunnel to the Long 
Bridge, and then put down as many tracks as can be ac- 
commodated within the width of the several streets from 
building line to building line, provided only the president 
and directors see fit todo so. In other words, that there is 
now room for a narrow carriage-way and foot-walks along 
Maryland and Virginia avenues, outside of the railroad 
tracks, along which the public may pass, is due entirely to 
the grace and courtesy of the Baltimore and Potomac Rail- 
road Company, its president and board of directors. That 
Congress would entrust any such power to a corporation, 
actuated only by motives of private gain, may well be 
doubted. 

But, however this may be, the case as presented here does 
not question the right of the railroad company to establish 
freight stations, or to lay as many tracks along the streets of 
Washington as its “president and board of directors may 
deem necessary.” On the contrary, all of this.is carefully 
eliminated from the controversy by the rulings of the court 
below ; but Mr. Hopkins, the defendant in error, does com- 
plain of the uses made of those tracks after they were laid, 
without reference to their number. He does not question 
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the validity of any law of Congress or of any authority ex- 
ercised under the United States, but he does contend that 
there is no law and no authority giving this company 
the right to use the public streets as a storage place for 
loaded and empty cars, for unloading and delivering freight, 
or for shifting cars and making up freight trains—operations, 
all of them, which should be conducted on the private 
grounds of the railroad company. ‘To do all of these things 
the plaintiff in error claims a license where there is no 
law, and comes here asserting that this case calls in ques- 
tion the validity of an authority that has no existence. 

In the case of Millingar vs. Hartupee, 6 Wallace, 261, this 
Court says: 


“Something more than a bare assertion of such an au- 
thority [under U.S.] seems essential to the jurisdiction of 
this Court. The authority intended by the act is one hav- 
ing a real existence, derived from competent governmental 
power. If a different construction had been intended Con- 
gress would doubtless have used fitting words. The act 
would have given jurisdiction in cases of claims of authority 
under the United States. 

“In respect to the question we are now considering ‘au- 
thority ’ stands upon the same footing with ‘ treaty’ or ‘stat- 
ute. If a right were claimed under a treaty or statute, and 
on looking into the record it should appear that no such 
treaty or statute existed or was in force, it would hardly be 
insisted that this Court could review the decision of a State 
court that the right claimed did not exist. 

“In many cases the question of the existence of an au- 
thority is so closely connected with the question of its va- 
lidity, that the Court will not undertake to separate them, 
and in such cases the question of jurisdiction will not be 
considered apart from the question upon the merits or ex- 
cept upon hearing in regular order; but where, as in this 
case, the single question is not of the validity, but of the 
existence of an authority, and we are fully satisfied that 
there was, and could have been, no decision in the State 
court against any authority under the United States exist- 
ing in fact, and that we have, therefore, no jurisdiction of 
the gause brought here by writ of error. we can perceive no 
reason for retaining it upon the record.” 


. 
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See also Mining Company vs. Boggs, 3 Wallace, 304, which 
was an action of ejectment brought for the possession of cer- 
tain mineral lands in California. The defendant contended 
that he was in possession of the lands by virtue of an au- 
thority inferred from the general policy of the United States 
in relation to mines of gold and silver and the lands con- 
taining them. Jn deciding the case this Court says: 


“We doubt whether such a claim, even if made in the 
pleadings, would be such an allegation as would give juris- 
diction to this Court. 

“ However that may be, there was no decision of the court 
against the validity of such a license. The decision was 
that no such license existed; and this was a finding by the 
court of a question of fact upon the submission of the whole 
case by the parties rather than a judgment upon a question 
of law. 

“Tt is the same case, in principle, as would be made by 
an allegation in defense to an action of ejectment of a patent 
from the United States, with an averment of its loss or de- 
struction, and a finding by the jury that no such patent ex- 
isted, and a consequent judgment for the defendant. (?) Such 
a judgment would deny not the validity, but the existence, 
of. the patent, and this Court would have no jurisdiction to 
review it.” 


The case at bar then resolves itself into this: The railroad 
company is sued for damages resulting to a private citizen 
from an appropriation of the public highway in front of 
his door for freight-yard purposes. The company does not 
plead, but at the trial asserts,statutory authority for the acts 
complained of. On looking into the various statutes no 
word can be found granting such an authority. The court 
below so decides and a writ of error is sued out, although 
the judgment recovered is less than the amount required to 
give this Court jurisdiction. If the case is retained and 
heard over again on its merits, then it may well be expected 
that every case against this company in which there is an 
adverse judgment, however trifling the amount, will be 
brought here on similar pretexts. 


» 
— 


For instance, suppose the company is sued in the supreme 
court of the District of Columbia for negligence in failing to 
deliver a car-load of lumber, loaded in Baltimore and con- 
signed to a dealer in Washington. It pleads the general 
issue and the statute of limitations, as in the case now under 
consideration.- On the trial it appears ‘that the lumber was 
placed on one of the company’s cars and the freight prepaid 
one month before suit was brought, but never reached its 
destination, having been destroyed by fire in a wreck on the 
way resulting from carelessness of the company’s employees. 
Verdict and judgment for $1,328 are rendered against it, in 
spite of the insistence of its counsel that the statutes of Con- 
gress exempt the corporation from liability for loss occa- 
sioned by carelessness on the part of its employees. 

Or, again, suppose the company is sued in the same court 
for personal injuries to a resident of Washington, caused by 
being struck, at the intersection of Tenth street and Mary- 
land avenue, by one of the company’s trains rushing by at 
the rate of sixty miles an hour. It again pleads the general 
issue and the statute of limitations. Ou the trial it is shown 
that the person injured was walking up the east side of 
Tenth street from the river on his way to the business center 
of this city, at nine o'clock in the morning, and six months 
before suit brought. Approaching Maryland avenue, he 
notices long lines of box-cars, stored there by the company, 
flush up with the east line of Tenth street, and extending as 
far as Ninth street. These cars are standing on the four 
south tracks, the north track being reserved for “ through ” 
trains. ‘There is no gate to check his advance—no watch- 
man to warn him of his danger. As he passes the last line 
of standing cars and is about to set foot upon the north 
track, he notices for the first time the rapidly moving train, 
coming from the east and only a few feet away. Before he 
can get out of the way he is struck by the engine and receives 
severe bodily injuries. Verdict and judgment for $2,500 are 
entered against the company, in spite of the assertion of 
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counsel that the statutes of Congress give the corporation 
the right to blockade the streets of Washington with its cars, 
and to run its trains through the city at the reckless speed 
of sixty miles an hour. 

Let us suppose, further, that both cases were appealed to 
the court in general term, the judgments there affirmed, 
and writs of error sued out, bringing the cases into this 
Court. The amount in controversy in each case being in- 
sufficient to give jurisdiction, would not this Court, on a 
motion to dismiss writs of error, look into the statutes to see 
whether or not they conferred on the company any such 
extraordinary powers as those claimed; and, finding none, 
would this Court hold that the validity of an act of Con- 
gress or authority derived from the United States was called 
in question merely because the counsel for the railroad com- 
pany makes such a claim? 

In this connection the illustration put by Mr. Justice 
Miller, who delivered the opinion of the Court in Murdock 
vs. City of Memphis, 20 Wallace, 628 (foot), is entirely ap- 
plicable. 

The cefendant in error claims compensation for the many 
annoyances to himself and his family arising not from the 
legitimate operations of the plaintiff in error, but from its 
appropriation of the street in front of his door for freight- 
yard purposes. He contends that there is no law of Con- 
gress granting to this company the right to obstruct Mary- 
land avenue with its cars, to there load, unload and deliver 
freights, and to use the public highway at that point asa 
general shifting ground for trains and cars. The sole ques- 
tion presented by this record, of which this Court can take 
cognizance, is: Does any law of Congress authorize this com- 
pany to use the streets of Washington along which it is au- 
thorized to pass for the general purposes of a freight yard 
and freight delivery? If not, then it must follow that the 
case does not draw “in question the validity of a treaty or 
statute of or an authority exercised under the United States.” 


15 
ASSIGNMENT OF ERRORS. 


We shall refer to the assignment of errors as set out In 
the record (p. 40) merely because as there given it is mis- 
leading. 


First. The supreme court of the District of Columbia 
did not deny the right of the defendant company to use its 
tracks in Washington, on Maryland avenue between Ninth 
and Tenth streets, in a lawful manner for the purpose of 
transacting its lawful business. On the contrary, the trial 
court distinctly told the jury that “the plaintiff is not en- 
titled to recover for any annoyances, discomforts, or incon- 
veniences * * * which resulted from such uses of 
Maryland avenue by the defendant as were reasonably in- 
cident to the careful conduct of its through business, and to 
the maintenance and careful use of its freight depot or sta- 
tion abutting on the south side of said avenue, between 
said Ninth and Tenth streets southwest ” (Record, p. 26), 
and in the general charge of the court (Record, p. 37) the 
lawful uses to which the street might be put by the defend- 
ant company were clearly explained to the juiy. 


Seconp. The court told the jury that all stoppage of trains 
and shifting of cars necessary in the use of the freight sta- 
tion was lawful (Instruction 8, Record, p: 26). For any other 
shifting of cars at that point there is no authority of law, 
nor is there any necessity. It is simply a device of the rail- 
road company to save the money which ought to be ex- 
pended in the purchase of sufficient ground to accommodate 
its freight business. 


Tuirp. The instruction herein referred to, though open 
to serious objection, was granted by tie court. (Instruction 
14, Record, p. 28.) 


FourtH. The instruction referred to in this assignment of 
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error was also granted, so far as relates to the freight station 
near that point. (Instruction 1, Record, p. 27.) 

- There was no competent evidence to show the legal exis- 
tence of any other stations “at or near” the point in contro- 
versy. 


Firru. The instruction herein referred to was granted. 
(Instruction 19, Record, p. 28.) 


No right or power granted to this railroad company was denied, 
nor was the validity of any enactment of Congress attacked or 
questioned in the court below. 


In conclusion, we desire to briefly call the attention of the 
Court to the several laws regulating appeals from the su- 
preme court of the District of Columbia. Section 847 of the 
Revised Statutes relating to the District of Columbia pro- 
vided that appeals might be taken in all cases where the 
matter in dispute is of the value of $1,000 or upwards. 
This was changed by the act of February 25, 1879 (20 Stat- 
utes at Large, p. 320), and it was then ordained that the 
amount in dispute must exceed $2,500. But by the act of 
March 25, 1885 (23 Stat. at Large, 443), all appeals, except in 
cases presenting what may be termed Federal questions, were 
taken away “ unless the matter in dispute, exclusive of costs, 
shall exceed the sum of five thousand dollars.” This is the 
present law. It will be seen at a glance that it was the evi- 
dent intention of Congress to restrict appeals to this Court 
from the supreme court of the District of Columbia, thereby 
to relieve the dockets and lessen the labors of this tribunal. 
sut if jurisdiction is taken of the case now under considera- 
tion, involving only the sum of $1,328, the door will be 
opened to numerous appeals, irrespective of the amounts in 
controversy ; for, in such an event, it may well be expected 
that appeals will be taken from the final judgment of the 
supreme court of the District of Columbia in all of the fol- 
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lowing cases: Against all corporations, whether incorporated 
by special charter or under the provisions of the general 
incorporation law; to enforce mechanics’ liens; against 
married women ; proceedings for divorce; all criminal prose- 
cutions, and to enforce any and ail rights given by valid 
acts of Congress. That Congress intended that the dockets 
of this Court should be flooded with frivolous appeals, in- 
volving trifling amounts, cannot be supposed. } 

Wherefore we respectfully submit that the writ of error 
should be dismissed. 

Sam’ Mappox, 
Attorney for Defendant in Error. 
S.S. HENKLE, 
Of Counsel. 
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THE DISTRICT OF COLUMBIA VS. LAWRENCE E. GANNON, 1 


1 Declaration. Filed July 14, 188}. 


In the Supreme Court of the District of Columbia. 


LAWRENCE E. GANNON ) 
vs. ‘At Law. No. 22999. 
Tue District or COLUMBIA. 


The plaintiff sues the defendant, and complains that— 

Whereas, on the day and date hereinafter mentioned and for a 
long time prior thereto, there was and still is a publie highway in 
the city of Washington, in the said District, called Vermont avenue, 
which was and is used as such highway by the citizens of the United 
States to go, return, pass, and repass with coaches, chariots, and 
other carriages at their free will and pleasure; and 

Whereas the said defendant was bound in law to maintain and 
keep the said highway in such condition as to render it entirely safe 
and convenient for the passage and transit aforesaid ; 

Yet, nevertheless, the plaintiff alleges that on or about the twenty- 
third day of April, 1581, and a long time previous thereto, the de- 
fendant wrongly and unjustly allowed and permitted three certain 
projections, commonly called and known as “ man-traps,” to be and 
remain in and upon the said highway—the said man-traps project- 
ing several inches above the surface of the said street or avenue—by 
means of which said negligence of the defendant in this respect the 
hind wheel of the carriage of the plaintiff, with the plaintiff therein, 
was caught beneath one of the said projections, whereby the axle of 

the said carriage was broken; the same was overturned and 
2 greatly damaged ; the plaintiff was violently thrown there- 

from and dragged a long distance along the surface of said 
street. 

By means whereof he then and there became and was greatly 
hurt and bruised, eut and wounded, and remained sick for a long 
time, during which he suffered great bodily pain and inconvenience, 
and still at times suffers the same from the saidinjury. The plain- 
tiff avers that at the time of said accident he was on his way to his 
home on S street northwest, in said city; that he was driving with 
great care and at moderate speed, and was in no manner guilty of 
or chargeable with any negligence. 

The plaintiff claims five thousand dollars ($5,000) for his dam- 


ages, and he therefore brings his suit, Xe. 


JOHN F. ENN 
Atty f nn * peg 


The defendant is to plead hereto on or before the first special 
term of the court oceurring twenty days after the service hereof; 
otherwise judgment. 

3d. 7. Eo 
Att'y for PUG. 
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2 THE DISTRICT OF COLUMBIA VS. LAWRENCE E. GANNON, 


Summons. Issued July 14, 1881. 


In the Supreme Court of the District of Columbia, the 14th day of 
July, 1881. 
LAWRENCE E. GANNON, Plaintiff, ) 
US. -At Law. No. 22999. 
Tuer District or Corumpia, Defendant. | 


The President of the United States to the defendant, Greeting : 
You are hereby commanded to appear in this. court on the 
5) first day of its first special term occurring 20 days after serv- 
ice of this writ on you, to answer the plaintiff’s suit and show 
why he should not have judgment against you for the cause of 
action stated in his declaration. 

Witness D. K. Cartter, chief justice. 

[SEAL. | R. J. MEIGS, Clerk, 
By J. R. YOUNG, 
Ass’t Clerk. 

J. F. ENNIS, Attorney. 

Notre.—The special terms of the court commence on the first 
Tuesday of every month, except August, in which month there is 
no term of the court. 

Marshal’s Return. 

Served copies: of declaration, notice to plead, aftidavit, and this 
summons on the defendant by service on Josiah Dent, Commissioner, 
the 14th day of July, 1881. 


C. E. HENRY, Marshal. 
Defendant's Plea. Filed August 13, 1881. 
In the Supreme Court of the District of Columbia. 
LAWRENCE E. GANNON 
'S. >At Law. No. 22999. 
Tue District or Cotumpta. J 
The defendant for plea says that it is not guilty as alleged. 
A. G. RIDDLE, 
Att'y for Def't. 
4 Joinder of Issue. Filed October 11, 1881. 
In the Supreme Court of the District of Columbia. 
LAWRENCE KE. GANNON 
vs. >At Law. No. 22999. 
Tue Disrricr or Corumsta. } 
The plaintiff joins issue upon the defendant’s plea. 
JOHN F. ENNIS, 
Alt’y for PU ff. 


abd THE DISTRICT OF COLUMBIA Vs. LAWRENCE E. GANNON, o 
Note of Issue. Filed October 11, 1881. 
In the Supreme Court of the District of Columbia. 
LAWRENCE E. GANNON 
vs. At Law. No. 22999. 
Tae Disrricr or Corumeta. } 
~a— Please calendar. 
Last pleading filed Oct. 11, 1881. 
J. F. ENNIS, 
Att’y for PIF. 
FRANCIS MILLER, 
Att'y for Def’t. 
To the clerk. 
D Court Proceedings. 
Proceedings before the supreme court of the District of Columbia, 
holding a special term and circuit court, commencing the third 
Monday, it being the 20th day, of October, A. D. 1884. 
Monpbay, October 20th, A. D. 1884. 
By order of Alexander b. Hagner, one of the justices of said su- 
— preme court presiding, the court is opened by proclamation of the 
marshal pursuant to rule of court. 
ok * * oo “< * * 


Monpay, November 10th, A. D. 1884. 


Session resumed pursuant to adjournment, Hagner, justice, pre- 
siding. 


* we # * * * 


LAWRENCE E. Gannon, PI’ff, ) At Law. No. 229999. 
rs. P ' ‘ 

Tue Disrricr or Cotumpta, Defendant. J Cal. 42. 

Now comes here as well the plaintiff, by his attorneys, Messrs. 
Henkle & Ellis, and a jury of good and lawful men of this District, 
to wit, Levi Woodbury, Edward J. O'Hare, Charles H. Joy, Thomas 
Paxton, Walter Z. Golibart, James F. Webster, Josepli Gawler, 

> Charles H. Perry, Edward V. Rice, John F. Seitz, Franklin P. Mann, 
and James H. MeGuigen, who, being duly sworn to try the issue above 
joined, after hearing a part of the evidence in the case, are respited 
until the meeting of the court to-morrow morning. 


| Turespay, November 11th, A. D. 1884. 
Session resumed pursuant to adjournment, Hagner Justice, pre- 


siding. 
* * * * *K * * 
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6 Lawrence E. Gannon, PI’ff . 
E. Ga ’ ' At Law. No. 22999. 


vs. ' 
an | ees . Cal. 42. 
ne District or Cotumsia, Def’t. j 

Now again come here the parties aforesaid, in manner aforesaid, 
and the same jury that was respited yesterday, who, after the case 
is given them in charge, on their oath say that they find said issue 
in favor of the plaintiff and assess his damages by reason of the 
premises at the sum of five thousand dollars, besides costs. 

And now comes the defendant, The District of Columbia, and 
moves the court to set aside the verdict herein and grant the de- 
fendant a new trial, and for reason assign the following : 

Ist. That the verdict is contrary to the evidence. 

2nd. That the evidence adduced at the trial was insufficient to 
support the verdict. 


> « 
3rd. That the damages awarded by the jury are excessive. 


And now comes the defendant, by its attorney, and moves the 
court to set aside the verdict berein and grant a new trial on bills 
of exceptions duly taken by the defendant to errors of law committed 
by the justice presiding in his instructions to the jury. 

And now comes the defendant, by its attorney, and makes this its 
motion on the minutes of the court in arrest of judgment on the 
verdict rendered herein, and in support thereof assigns the follow- 
ing: That there is no allegation that the District of Columbia had 
any notice of the cause of the injury complained of in said declara- 
tion. 


7 SATURDAY, January 17, 1885. 
Session resumed pursuant to adjournment, Hagner, justice, pre- 
siding. 
* * * * * + * 
LAWRENCE GANNON, use S. S. HENKLE, ) 
US. 


THe Disrricr or CoLuMBIA. { 


Upon argument of defendant’s motion in arrest of judgment and 
for a new trial, in this cause filed, it is considered by the court that 
the said motion be, and the same is hereby, overruled; and there- 
fore it is considered further that the plaintiff do recover against the 
defendant five thousand dollars, being the money payable by the 
District of Columbia to the plaintiff by reason of the premises, and 
$43.00 for his cost of suit, and have execution therefor. 


Appeal. Filed Jan. 22, 1885. 
In the Supreme Court of the District of Columbia. 


LAWRENCE E. GANNON 
vs. At Law. No. 22999. 
Tue District or CoLuMBIA. 


And now comes the defendant, by its attorney, and enters this 
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its appeal to the general term of the supreme court of the District 
from the order of court overruling its motion for a new trial, made 
on the minutes of the court, on the ground that the verdict in this 
‘ause Was contrary to the evidence; that the evidence pro- 
8 duced at the trial was insufficient to support the verdict, and 
that the damages awarded by the jury were excessive; and 
also to the order of court overruling the defendant’s motion in ar- 
rest of judgment, both of which said orders were made by the 
justice presiding in this cause on the 17th day of January, 1885, 
as will appear by the records of the court, the defendant’s said 
appeal from the order overruling its motion fora new trial to be 
made on a case. 
A. G. RIDDLE, 
Attorney for Defendant. 


Bill of Exceptions. Filed Jan’y 31, 1885. 
In the Supreme Court of the District of Columbia. 


LAWRENCE E. GANNON 
vs. . At Law. No. 22999. 
Tue District or CoLtumsta. } 


Case and bill of exceptions. 


Be it remembered that, at the trial of this ease before Mr. Jus- 
tice A. B. Hagner and a jury duly empanelled to try the issues 
between the plaintiff and defendant, the plaintiff, to maintain and 
prove the issues upon his part joined, offered and gave the following 
testimony and none other: 


LAWRENCE E. Gannon, the plaintiff, and witness in his own 
behalf, being first duly sworn according to law, was examined and, 
in answer to interrogatories duly propounded to him by his counsel, 
testified as follows: 


Have resided in the city about 20 years, and been in busi- 

9 ness from nine to ten years in this city. On the evening of 
Saturday preceding Easter Sunday, 23rd of April, 1881, had 

been to St. Matthew’s church, on the corner of 15th and H streets, 
and had been attending a meeting of the choir at the pastor’s 
house—the first house east of the church. I had my boy bring my 
horse and a light wagon to take me home in order that I might get 
my supper early, as | wanted to go some place. I turned from H 
into 15th street and went up 15th to Vermont avenue, and in pass- 
ing Vermont avenue at L street my wagon struck against one of the 
mnan-holes, the center man-hole—there are three man-holes at the 
intersection of the street-—and the hind wheel snapped off at the 
axle and I was thrown from the wagon backwards and my hand 
caught in the reins as I was going over, and I was dragged about a 
hundred yards, as I judged afterwards. I suffered severely from it; 
was covered with blood. I was taken home by some persons whom 
I could not recollect—didn’t recollect at the time. When I got home 
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my wife sent for Dr. Okie, who was our family physician at the time 
and attended me and my wife. The effect of the injury has been to 
impair my sight—I am rapidly losing the sight of my right eye— 
loss of memory and severe attacks of headache. At times when | 
have a press of business, which is that of a contractor, and have to 
make estimates and a good deal of figuring to do, and while figuring 
I am attacked with headaches, lasting 24 hours sometimes, and have 
applied very often to physicians for relief, but nothing seems to give 
me any relief. I was confined to the house for several weeks, but 
from time to time I have been called upon by physicians to pre- 
scribe for me. Prior to the accident my health was excellent and I 

enjoyed better health than most people; have had a good 
10 . deal of experience in driving and have been used to horses 

all my life. As I got to this place that night the gas lamp 
had not been lit; at the time I was driving at an ordinary rate and 
not exceeding anything that is contrary to law. It is very hard for 
ine to estimate the amount of my expenses consequent upon the in- 
juries. Iwasaway from business for three weeks when I was confined 
to bed. [really could not estimate it. I had contracts with the Pat- 
ent Office and other contracts which could not wait. I paid the 
doctors’ bills, which were about $150 or more. I had a sear on the 
left side of my nose, in the center of my forehead, and over my left 
eve. I fell over my right shoulder with my hand on the rein; it 
got caught in the rein and I kind of turned over on my left side. 
Most of my injuries appeared. to be on the left side. My eyesight 
before the accident was perfect; I had as good eyesight as anybody 
and never was troubled with writing at night,and now when using 
artificial light all the letters seem to run together. 


The direct examination of said witness being concluded, on cross- 
exainination he testified as follows, in answer to interrogatories duly 
propounded to him by defendant’s attorney : 


My present age is 41 and this accident happened three years ago; 
had owned the horse that I was driving about two vears; it was a 
light gray horse; she was about nine or ten years of age; she was a 
mare and would goon quiet and well. At the time of the accident it 
was deep twilight; I could distinguish a man that night about 
twelve yards—that is, I could tell he was a man, but to recognize 
an acquaintance I could not distinguish him beyond ten feet. At 

that time my sight was remarkably good. I had driven over 
11 that same street before the accident many times—more than 

a hundred and probably a thousand. I knew that these 
man-holes were there. I knew that they were in a ¥ad condition, 
and knew that they were projecting. I tried todrive between them. 
The street is about 60 feet wide. I could not say whether there was 
forty feet on each side of these man-holes, between the man-holes 
and the curb-line, or not. I could have avoided the man-holes if 
there had been good light. I knew where they were; that they 
were about in the center of the street. Ido not think the man-holes 
are in a row; I think that there is about twenty feet between the 
outside one and the sidewalk. If I had thought 1 could have avoided 
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them. That street was my way of going home. I avoided the man- 
holes in the day-time. If there was sufficient light I could have 
done it. I attempted to do so the best I could in driving that day. At 
the time I was driving along there the day of the accident I remem- 
bered that there were man-holes there; I did my best to avoid them. 
| did not sell the horse. I had had the buggy that I was driving in 
about a year; it was a light buggy; I sold the buggy. I think the 
forward wheel of the buggy struck the man-hole, although I would 
not like to swear to it. I was sitting on the right side of the 
buggy, which had a top and only one seat; the seat was fastened 
to the buggy, and I think it was as high as the small of the back, 
and had cushions. <As soon as the hind wheel of the buggy struck 
the man-hole it broke off. I have driven across the railroad tracks— 
street railroad tracks—often with my buggy. I never broke down, 
and have struck them with some force. ‘The turning over the buggy 
is what threw me out; the breaking of the one wheel necessarily 

turned the buggy over. I had the office boy with me, who 
12 is about sixteen years old. He was thrown out over me. At 

the time of the accident | was not walking the horse; I was 
not more in a hurry than usual: I had somewhere else to go that 
night was the reason that I had the office boy to come for me in the 
buggy. The office boy’s name is Henry Donovan. He left me 
about nearly two years ago, and after I commenced this suit. The 
last I heard of him he was in Cincinnati. I did not take his depo- 
sition. It was the overturning of the buggy that threw me out; it 
was not the breaking down, but simply the overturning of the buggy 
that threw me out. I think sometimes if a front wheel of a buggy 
should break off that the wagon might not turn over, but would be 
supported. In such a light wagon as the one I had when the hind 
wheel broke off the buggy turned over. The hind wheels of the 
buggy were the ordinary size. I should not think that they would 
be as high as five feet and a half. I could not say with certainty 
where my person first struck in coming in contact with the surfece 
of the street. The fact, according to my theory, is that I struck 
upon the right side of my head, from the fact that my stiff hat that 
I wore was crushed in. My memory shortly after the accident is 
not very clear. I found my hat on my head when I got home. I 
certainly did not pick it up myself. I was not quite conscious—nor 
yet quite unconscious—of what was going on. I was dazed—ob- 
scured very much, I was driving and had the reins in my hand 
when this thing occurred. ‘They got out of my hand and got 
outo one of my feet. As I fell over my feet went up. I could not 
say whether it was wound around or simply caught in my foot. 
The horse ran about a hundred yards and stopped; seemed to be 

frightened. I think my person became disengaged from the 
13 lines while the horse was in motion, but I am not certain. 

I was drawn about forty yards—forty or fifty yards; the horse 
stopped at the corner of the alley near Mr. Taylor’s residence. My 
memory is that he was standing there and somebody had hold of 
him. I was about the same weight then as 1am now. I might 
have been a little heavier. I would be likely to fall very heavy with 
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my weight. I think my weight was about 180. I do not know what 
my present weight is. Since the accident I have had to wear glasses. 
It commenced about three months after, I think. Both eyes were 
not alike; the right eye is most injured—it was most affected. | 
have had some headaches on account of the accident. I have never 
nade any examination of the place where the accident happened. 
Saturday was the day of the week on which the accident happened. 
Easter in the Catholic Church is a great festival. Easter Sunday 
was on the 24th, and this was on the Saturday preceding. I have 
the horse yet. 


The cross-examination of aid witness being concluded, on re- 
direct examination he testified as follows in answer to interrog- 
atories duly propounded to him by the plaintiff’s attorney: 


This boy was with me at the time; was in attendance at the last 
term of the court for this case. He was then working in Philadel- 
phia, and I had brought him here for that purpose; paid his expenses 
here; backwards and forwards. The street was improved within a 
very short time after this accident. I do not know what is below 
the surface of these man-holes; it may be water pipe. 


WitiiaM T. OKIE, a witness produced on behalf of the plaintiff, 
being first duly sworn according to law, was examined, and, in an- 
swer to the interrogatories duly propounded to him by counsel for 
the plaintiff, testified as follows: 


14 I am a practicing physician, and I have practiced in this 

city since 1877. 1 have been a practicing physician since 
1861. At the time of the happening of this ace ident Iny residence 
and office was 515 12th street. I have been Mr. Gannon’s physician 
ever since I have been in Washington.. On the night of the acci- 
dent I was called for between’ S and 9 o’clock, and went to Mr. 
Gannon’'s house, and found him sitting in his bed-room surrounded 
by his family, with his face bloody aud black, where asphalt had 
been ground intoit. He was talking incoherently and had symptoms 
of concussion of the brain. A reaction soon set in, and he had the 
ordinary features of a case of concussion of the brain. I continued 
to treat him from time to time. He didn’t appear to get along very 
well. He would seem at times a great deal better, and then he 
would come to me and complain of a recurrence of the symptoms. 
He has suffered from headache, which has continued from time to 
time, and almost every time I have seen him he has been com- 
plaining. I have told him that a inan of his physique and his 
weight falling as he did and having the symptoms that are recur- 
ring in his case, when blood is forced to the brain from mental ex- 
ercise, that I doubted whether he would ever get in the condition 
that he was in prior to thisinjury. I made a very careful examina- 
tion of him at the time. From this sudden fall he had an overplus 
of blood forced into the brain. There was no rupture of any of 
the blood vessels. Headache on his part is one of the results of 
the injury to him, and also vertigo—dizziness and vertigo. It 
is not unusual for apoplectic fits to follow an injury of that 
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kind. It makes a person more liable to apoplexy, and also 
paralysis. Mr. Gannon is a man of considerable neck and abun- 
dance of blood. After he once got out of the house I never went 

there to see him. At first he seemed to be very much worried, 
15 and would come-in to see me from time to time. In my 

judgment, the lesion of the brain has never healed, which 
is permanent in its character. I think the tendency is more liable 
toward its increasing than decreasing. The probabilities of its— 
the injuries—abridging life depend very much upon the occupation 
he may be engaged in. The danger to a man in his condition from 
eating heartily would be greater than a man in ordinary condition. 
The danger would be from a stroke of paralysis. In consequence 
of this brain concussion I think he has increased liability to attacks 
of sudden visitations of apoplexy and paralysis. I never attended 
Mr. Gannon for any sickness before this, except a cold or sore throat. 
The probabilities are that his vision will gradually grow worse. I 
think, in a man of over forty years of age, his vision is not likely to 
improve. I consider that his eyesight 13 permanently impaired. I 
have been attending his wife almost ever since I came to Washing- 
ton, and I have seen Mr. Ganon during my visits to the house. 
From the injuries he was confined to the house two or three weeks, 
I think. He suffered considerably for the first few davs after the 
accident. I think I got $150 from him. At the time, I was having 
some houses built. I got some things from him at the time. The 
fact is, I do not think I ever kept any account. I did for his wife, 
but, I think, from time to time I owed hima bill. Ithink I charged 
him from $125 to $150. I know that we settled, anyhow. 


The direct examination of said witness being concluded, on cross- 
examination he testified as follows, in answer to interrogatories duly 
propounded to him by defendant's attorney : 


To some extent the extent of the injury in Mr. Gannon’s 
16 case is due to bis physical make-up. A slender man,in that 
respect, would not have suffered as much. Any meutal 
strain causes an undue flow of blood to his brain and the eells are 
weakened, and it is because of that diseased condition of the cells— 
of the vessels—the danger in his case arises. I don’t anticipate a 
recovery of those staall vessels. I think that condition is fairly 
deducible from the injuries that he received. I think the last time 
he called my attention to his case was about ten days ago, when I 
met him near the Treasury Department and asked him about his 
health. He would see me on the street sometimes and | would ask 
him how he was getting along, and he would. say, My evesight is no 
better, or my headaches are bad, but I didn’t pay much attention 
to it. Taking his health for the last six months and comparing it 
to the six months first after [ ceased to visit him frequently, the 
only difference has been, he tells me, that his eyesight is worse. The 
principal thing that he complained of was his eyesight and of his | 
having to wear glasses at times. The practical effect is. that he 
‘“annot commit excesses with the same freedom now that he could 
before the accident. 
2—182 
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Mr. Firzparrick, a witness produced on behalf of the plaintiff, 
being first duly sworn according to law, was examined, and,in answer 
to interrogatories duly propounded to him by counsel for the plain- 
tiff, testified. as follows: 


During the last eight or ten years a part of the time I have been 
a contractor. I have done a good deal of work in paving streets. 
I was here in court and heard the testimony in regard to the 
17 accident. Ihave examined the man-traps at the place spoken 
of. There was one, the large one, that was about six inches 
above the surface of the gravel, and the other one was not so deep ; 
there were two of them in a direct line; the north one, then the 
large one, which set off westerly ; that was the one that was so deep ; 
the third one was a little to the eastwardly ; the smaller ones were 
about two or three inches above the surface. I was requested to make 
a careful examination of them. I made a memorandum of it at 
the time of the measurement, but it has been so long since that 
I have forgotten where I put it, but I remembered the circumstances at 
the time. I have not been able to find this memorandum. I do 
not know how soon it was after this accident that I made the 
measurement. I have some knowledge of horses; have been an 
owner and driver of horses for many years. I drove Mr. Gannon’s 
horse yesterday down to the Congressional burying ground; he loaned 
me the horse yesterday. It was not with any view of my trying the 
horse; but I had to lay out the work for the men down there, and I was 
obliged to be there at a certain time, and he let me have the use of 
his horse to go there and back. The cap, as it it called, is the cover 
to the man-hole; the cap is made of cast iron; the large one is about 
18 inches; these three, I think, differed in size; I think the large one 
is over the main pipe. 


The direct examination of said witness being concluded, on cross- 
examination he testified as follows in answers to interrogatories 
duly propounded to him by defendani’s attorney : 


I went there at the requestof Mr. Ennis. He told me that he had 

a lawsuit on hand, or something to that eflect. I do not know 

18 that he wanted to bring this case. He asked me to look at 
these traps to see what I thought of them. He told me that 

some one was injured, but I did not know who the man was. He 
didn’t give me anything for it. I went there intheday-time. I do 
not recollect what time in the vear; it must have been over two 
years ago—two and a half, may be; I think it was in the summer. 
I did not make a measurement of the size of the tops, but I think 
one of them was larger than the others; that, I think, was the middle 
one. I measured the height that they were above the surface of 
the street; the larger one was about six inches above the surface of 
the street, where the wheels of wagons had probably worked the 
street down. I made a note of it at the time. I measured it with 
a two-foot rule. To my recollection, I did not give the measurement 
to Mr. Ennis; he was there at the time himself; there was nobody 
else there but us two; it may have been in the forenoon of the day. 
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I do not know what has become of that measurement. I thought I 
would be called as a witness in the lawsuit. I only measured the 
large one; I didn’t measure the others, but they appeared to be not 
more than a couple of inches above-the surface. The street around 
this large one had been worn away on the west side. I do not know 
how fur the middle one, the large one, was from the curbstone. I 
did not take any note of that and didn’t measure it. I think it 
leaned more to the west side of the street. I could not state whether 
there was plenty of room on the other side. I could not state whether 
there was 20 or 25 feet between the large one and the curbstone. 


The cross-examination of said witness being completed, on re- 
direct examination he testified as follows in answer to interroga- 
tories duly propounded by plaintiff’s attorney, Mr. Ennis: 

19) You never said anything to me about payment of my serv- 

ives. I do not know whether there was or not a lawsuit 
pending at the time. I didn’t ask and you didn’t tell me; there 
was no word said about it. I never knew the gentleman that has 
this lawsuit until yesterday. | never exchanged a word with him. 


James S. Epwarps, a witness produced on behalf of the plaintiff, 
being first duly sworn according to law, was examined, and, In an- 
swer to interrogatories duly propounded by the plaintiff's attorney, 
testified as follows: 

I am a member of the bar and live on I street, between 2nd and 
Ssrd. I am the owner and driver of horses. I have had experience 
about driving and drive out nearly every evening. I know the 
location of the aecident. I know that there is a concrete pavement 
there and has been for a number of years. I know the condition of 
those caps at the corner of Vermont avenue and L street. I recol- 
lect that there were three or more man-holes at that locality. I 
noticed them particularly on account of their projecting above the 
street. I always use great care in driving about there, and regarded 
them as dangerous in driving. I always noticed them in driving ; 
they were of such a character that | was careful always in driving 
by that locality to keep away from them as much as I could. | 
had noticed them in that condition two years, may be more. I 
recollect of hearing of this suit of Mr. Gannon’s. I have not been 
able to say whether there was any change in the condition of that 
street or not since that time. I do not think that they were ever 
changed. I knew Mr. Gannon, and when I heard about the acci- 
dent I spoke to him about itas a friend and asked him if it was a 
serious Injury. 


20) The direct examination of said witness being concluded, 
on cross-examination he testified as follows in answer to in- 
terrogatories duly propounded to him by defendant’s attorney : . 
By Mr. Rippie: 


On one oceasion I had difficulty in avoiding them; the horse 
stumbled over one of them; they are in the middle of the street. 
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In going in and out of the city to the Soldiers’ Home I have found 
difficulty in avoiding them. Occasionally I find myself in condition 
where it is difficult to avoid these man-holes. There is room 
enough at any time to pass on either side between these man-holes 
and the curbstone. I do not know that there is room for two or 
three teams to drive between them and the curbstone. That street 
must be nearly fifty feet wide. Ido not think that they are ina 
row up and down Vermont avenue, but at different angles. On L 
street is a large water pipe, with which these man-holes connect. 
I lived in the locality of L street for a number of years, when that 
street was being dug up. I am pretty clear that those man-holes 
are not in a row, but a little out of a straight line; my recollection 
is that they are not parallel with the street. I should judge that 
they projected from two and a balf to three inches from the surface. 
I could not say which one had the greatest projection. I could not 
state particularly when Mr. Gannon’s accident was, but I recollect 
that it was some years ago—some two or three years back, I shou.d 
judge. I do not know which one of them brought my horse down, 
but I know he struck on his knee and recovered himself. 


The cross-examination of said witness being’concluded, on redirect 
examination he testified as follows in answer to interrogatories 
propounded by plaintiff's attorney : 


21 This was in the evening, before dark,on my way down 

from Soldiers’ Home. This street is very much travelled. 
It was a great thoroughfare. The man-hole nearest the north was 
nearly on a line of L street, and the others were south of the line 
of L street; that is my recollection of them. I never examined 
them at all after the accident, but prior to it I noticed them as I 
passed up the street. 


The redirect examination of said witness being concluded, on 
recross-examination he testified as follows in answer to the inter- 
rogatories duly propounded by defendant’s attorney : 


I am living on I street, between 2nd and 3rd, and have been liv- 
ing there since 1876. I generally drove from home,in going to the 
Soldiers’ Home, up through 5d street and through K, striking Ver- 
mont avenue and going up Vermont avenue. 


Thereupon the plaintiff, to farther maintain the issues upon his 
part joined, cffered and read in evidence the deposition of Lester 
A. Bartlett, duly taken, which was as follows: 


The said witness, in answer to interrogatories duly propounded 
to him by the attorney for the plaintiff, on direct examination tes- 
tified as follows: 


[ reside in New York city, and know the plaintiff. This is a suit 
for damages on account of injuries received from a fall on Vermont 
avenue. At the time of the accident I was coming down Vermont 
avenue in the opening of the evening, just after dusk, and I saw a 
carriage strike the top of a man-hole on Vermont avenue, because 
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it was so dark, until I got a little closer to him, then I saw it was 

Gannon. His face was all covered with blood. I saw the 
22 carriage when it struck.and went up to it afterwards and 

saw how badly broken it was. I saw that the hind wheel 
had been broken off. The cause of the accident was the wheel 
striking the top of the man-hole, which was several inches above 
the surface. There were two, I think, or three man-holes: there 
that had been above the surface fora good while. 1 oftentimes 
drive up and down Vermont avenue,and I had often noticed them. 
I could not tell exactly, but I should presume that they had been 
that way six months ora year. I could not say bow soon after the 
accident the street was repaired, but | noticed on driving on Ver- 
mont avenue that they had lowered the man-holes so as to make 
it even with the street. You see the cap or top of the man-hole 
was higher than the surface, and when the carriage struck it, why 
it would either have to go over it or break. In his case it broke 
the axle. I should think he was dragged along from twenty to 
thirty feet, but I do not remember how far. He was driving at a 
trot, not at an unusual speed. It was just in the twilight, and was 
some time in April, 1831. 


The direct examination of said witness being concluded, on cross- 
examination he testified as follows in answer to interrogatories duly 
propounded by defendant's attorney : 


I made a little memorandum of the accident, at Gannon’s request, 
some time after it occurred. I had never met him before the acci- 
dent, which occurred on the 16th or 25d of April, or somewhere 
along there; he was driving up Vermont avenue when I was walk- 
ing down. I suppose I was sixty feet from him when the wheel of 
the carriage struck the man-hole. I would not like to say which 
one it was that the carriage struck, because that isa point that I 

had not thought of, but I think it was the one on the west 
23 side of the street. I know I looked at it next morning, 

but I looked more particularly to see how high it projected 
above the level of the street. At the time of the accident he was 
going up Vermont avenue. It siruck the outer edge or line of the 
cap. It didn’t strike it clear. A railroad track does not lie several 
inches above the surface. I was looking at the carriage and heard 
the crash, and went to see where it struck. I went and examined 
the buggy and saw where the axle broke off. These man-holes were 
apparent to every one who travels on the street in the day, but not 
in the night time, and anybody going along there and not thinking 
of the man-hole or knowing it to be there might likely drive over 
it. I knew that they were there, and could have avoided them if I 
were In the carriage. I never knew of anybody else striking a wheel 
on this man-hole, but Ihave oftentimes said to myself that I might 
have struck them in driving over them. I have driven around the 
streets of this city as much as any one, and I have struck a good 
many tops to man-holes when I knew, if I had stopped to think of 
it, they were there. — 
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The testimony hereinbefore set out being all the testimony offered 
on behalf of the plaintiff, he, through his counsel, thereupon rested. 

Whereupon the defendant, to maintain its issues on its part joined 
offered and gave the following testimony and none other: 


Davip E. McCoums, a witness produced on behalf of defendant, 
being first duly sworn according to law, was examined, and, in an- 
swer to interrogatories duly propounded by defendant’s attorney, 
testified as follows: ; 

[ am a civil engineer; am now in the emplov of the District 

of Columbia, and have been for the last ten years. I am 

24 “an assistant engineer in the engineer department of the Dis- 
trict. (Referring to diagram.) That diagram or plat shows 
correctly the intersection of Vermont avenue and L street north, 
showing the water stop-boxes and the man-hole top at that intersec- 
tion. It was prepared by me in June, 1881—June 2nd. The scale 
is one inch to four feet; that shows the location of the water boxes 
in the man-holes. It shows the height of the water stop-boxes in 
the man-hole top above the pavement, as they then stood, then ex- 
isted, which was in June, 1881. These water stop-boxes are iron 
boxes in circular form, which support the earth to prevent it from 
caving in on the valve, so that it can be reached at any time. The 
main pipe runs on L street, running east and west, and these man- 
holes or traps connect with the water pipe. They are water stop- 
boxes connecting with the water main. The stop-boxes are about 
18 inches indiameter. At the time of the making of this plat I took 
the levels around these boxes at different points, between the top of 
each of these water boxes and the surface, at four points around the 
perimeter of the lop; on the north side of this water stop-box the 
iron of the cover projected one and one-eighth inches above the pave- 
ment; on the south side of this box it projected one and one- 
quarter inches above the surface; on the east side it projected 
one and one-quarter inches above the surface, and on the west 
side it projected one and three-eighths, making the maximum of 
the projection on the west side—that is, the middle one of 
those. water stop-boxes. The marks indicated on the plat show 
correctly the measurement, the projection of the water stop- 
boxes at the different points indicated on the plat above the 

25 pavement. The four points lying around the boxes at which 
‘the levels are taken were immediately adjacent to the water 
boxes. I took the height of the other boxes, and marked them on 
the plat. On the plat the boxes are numbered A, B, and C; A being 
the most northerly one, b the middle, and C the most southerly one. 
The width of Vermont avenue, from curb to curb, is fifty feet, and 
the width of L —-is thirty-two feet. Two of these boxes are within a 
space that is common to the two streets. The middle box falls 
within the line of L street. It is eight and a half feet north of the 
south eurb. line of L street if that was projected across Vermont 
avenue. The iron pipes lead from the surface down to the water 
main. The pipe is iron and the cover is iron. I do not know the 
construction of those pipes or those covers. The tops of them, so far 
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as I can see, show that they are constructed like all other boxes. 
On the west side of this box the difference between the surface of 


the street and the top of it is one inch and three-eighths. In laying 


railroad tracks the object is to have the top of the rails on a level 
with the pavement. They usually lay what is called a T rail, and 
the side of that rail is below the grade of the street. The top of it 
is supposed to be flush with the top of the street, and it is usually 
so,as an average. Of course, sometimes it may be above and some- 
times a little below. I remember the time when that street was re- 
surfaced by the District. It was some time after I made this exam- 
ination. I donot remember the time, but it was some time after I 
made this measurement that the street was resurfaced. The street 
was resurfaced from the circle, near the Portland, down midway of 
the square between K and L streets; that would include the place 
of the accident. My impression is that the resurfacing began on 

the north, towards the north end of the Portland, connected 
26) with the pavement that was put down around the circle— 

Thomas circle—and ran south en Vermont avenue to the 
square between K and L. The middle box is a little out of a line, 
ofa right line of the othertwo. dt deflects about three feet. There 
will be twenty and a half feet clear space between the middle box 
and the curb line,and between the east side of that box and the east 
curb line of the avenue would be 29 and a half feet. No; it would 
be 20 and a half on the west side and twenty-eight feet on the east 
side. (Map here offered in evidence.) 

The defendant here offered in evidence a plat made by the said 
witness McCoumb of the street where the accident happened, showing 
location of man-holes, &ec., which is hereto attached and made a part 
hereof, marked Exhibit “A.” 


The direct examination cf said witness being completed, on cross- 
examination he testified as follows in answer to interrogatories duly 
propounded by plaintiff's attorney : 

I was directed by the Engineer Commissioner to make the meas- 
urements. I didn’t ask him for what purpose it was done. I do 
not remember whether I found out before or after that that an acci- 
dent had happened. I cannot say whether I knew at the time that 
I went thefe to make this map it was made with reference to the 
question of the liability of the District. I could not say that T had 
that in my mind at the time. I did know it afterwards, that there 
was a suit against the District. These projections are called water 
stop-boxes. I took the level from the top of the iron box to the sur- 
face of the street—the surface right around the box. I do not think, 
as a matter of fact, that there was a depression of the surface imme- 

diately right around these boxes. I have never noticed about 
27 the different streets that the surfaces around these man-holes 

were depressed. 1 do not believe that it isa fact. I took my 
measurements at the points which would give a fair average of the 
height of the boxes above surface. I took levels of all the boxes. 
The north box on the north side projected one inch; on the south, 
seven-eighths of an inch; on the west side, one inch; and on the 
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east side, — inch. The other one projected on the north side one 
inch; on the east side, one and three-quarter inches; on the south 
side, five-eighths of an inch; and on the west side, one and three- 
eighths inches. The most southerly box was south of the curb line 
of L street, and the most northerly was a little south of the center of 
L street. Between the center box and the north box is eleven feet, 
and between the center box and the south box is eleven feet and six 
inches. If there had been any filling in of the surface around the 
boxes between the time of the accident and the 2nd day of June, 
when I made the plat, it would have shown at the time of my ex- 
amination. At the time I made the examination I could see the 
binders of the old pavement sticking out, which was homogeneous 
in its character, giving the same appearance as coal-tar. . It 1s pos- 
sible that the boxes might have been lowered without my knowing 
it. Ido not say that it was not done. There is a possibility of its 
having been done without my noticing it. 


The cross-examination of said witness being concluded, the said 
witness, in answer to interrogatories duly propounded by defendant’s 
attorney on redirect examination, testified as follows: 


It is possible that it could have been done without breaking up 

the pavement around them, but it would have been a very ex- 

28 pensive job. ‘The water main is an iron pipe, and the bottom 

of this stop water pipe is connected with it. A man could 

do it by chiseling the pipe and lowering it down. ‘There is a possi- 

bility of that being done. It might be done without changing the 

face of the surface. It would be a very hard job and expensive Job, 

and take a good deal of time to do it. So far as I saw, there was no 
indication of any such thing having been done. 


The redirect examination of said witness being concluded, on re- 
cross-examination by attorney for plaintiff, he testitied as follows in 
answer to interrogatories duly propounded : 

I was not looking for such indications, but I think I would have 
noticed them if that had been done. They might have been low- 
ered between the months of March and June, but not in the usual 
manner. If they were lowered out of the ordinary manner it might 
have been done without my knowing it. 


The recross-examination of said witness being concluded, in an- 
swer to further questions propounded by attorney for defendant he 
testified as follows: 

I never heard of such a job. It would be a special job performed 
for such a service as indicated, and would have to be done sur- 
reptitiously, and cost a good deal of money. 


After the giving of the last above set out testimony by said wit- 


ness, in answer to further interrogatories propounded by plaintiff's 
testimony he testified as follows: 


My impression is that the street was resurfaced, after the accident, 
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in the succeeding fall. The pavement is usually laid down after 
the boxes are settled. The pavement is usually placed a little above 
the top of the boxes, so as to provide for the wear of the pavement, 

and when the pavement has sufficiently worn away below 
29 the boxes the street is generally resurfaced. The pavements 

are usually crammed down a little by the boxes, and when 
the top surface wears off the new pavement is put down in the same 
manner. ‘This street was resurfaced because the whole surface of 
the street was worn away, as | recollect it. 


WiiitiaAmM A. WALLACE, a witness produced on behalf of defendant, 
being first duly sworn according to law, was examined, and, in an- 


swer to interrogatories duly propounded to him by counsel for the 


defendant, testifies as follows: 


I am in the service of the District and have been since 1871. I 
am inspector. I have to inspect streets after the pavement is finished ; 
inspect streets when it is necessary to see that the work is properly 
done; answer all communications referred to me in relation to 
claims and damages. In this case I had a paper referred to me and 
reported on it. I made my examination soon after the date of the 
receipt of the complaint. (Showing witness paper.) That is the re- 
port I made under date of May 25, 1884; it was made either the 
same day or the day after | made the examination. I went there 
to see the condition of the street. I found that the asphalt pave- 
ment was in very good condition, and that the highest projection of 
these boxes was a little over an inch above the asphalt pavement. 
I do not think the highest one of them was of a height suffi- 
cient to cause an obstruction. I had a rule with me at the time I 
made the measurement; in making the measurement I used the 
rule. 

The direct examination of said witness being concluded, on cross- 
examination by plaintiff’s attorney he testified as follows in answer 

to interrogatories duly propounded: 


.80 It was in reference to this accident that I went there to re- 


port. I went to report whether the Commissioners regarded 
themselves as liavle or not. I went to report to the Commissioners 
the fact with regard to the accident. I am still in the service of the 
District. I never saw Mr. Gannon until I saw him in this court. 
If I stated in mv report that | saw Mr. Gannon and he was seri- 
ously hurt it was a fact and I had forgotten it; I do not remember 
now to have seen him. 


Josepu C. Rock, a witness produced on behalf of the defendant, 
being first duly sworn according to law, was examined, and, in an- 
swer to interrogatories duly propounded to him by counsel for the 
defendant, testified as follows: 


Direct examination by Mr. RippLe: 


Chief clerk of the engineer’s department, and have been employed 
in the District service and in connection with the engineer’s depart- 
> 2+) 
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ment since 1871. Under the direction of the Engineer Commis- 
sioner, I have charge of the papers of the engineer's office and records. 
Vermont avenue from between K and L to the Portland was resur- 
faced in the month of December, 1881; the measurement for the 
work was made December 10th, 1881. There is nothing in the ree- 
ords of the office to show exactly when the work was commenced, 
but I know that it was not commenced earlier than the month of No- 
vember, J881; it was not done between the 16th of April and the 
23rd of May or the Ist of June. I have examined the records and 
I have-no knowledge whatever of any work having been done at 

the intersection of Vermont avenue and L streets during the 
31 year 1881, prior to November; this I state after full exami- 

nation of the record and the report of the repairs of pave- 
ments. 


The direct examination of said witness being concluded, on cross- 
examination, in answer to the interrogatories propounded by plain- 
tiff’s attorney, he testified as follows: 

I am still in the employ of the government of the District. 


Irwin MULLICAN, a witness produced on behalf of the defendant, 
being first duly sworn according to law, was examined, and, in an- 
swer to interrogatories propounded by defendant’s attorney, he testi- 
fies as follows: 

Tam chief clerk of the water department of the District. My 
office is the bureau that has charge of the water works and the dis- 
tribution of the same, Kc., in the city limits. The water main on 
L street was laid under direction of the United- States Government, 
under act of Congress. Those water stop-boxes and pipes were 
placed there by the United States Government. I have not any 
knowledge that these stop-boxes have been changed during the 
summer and spring of 188]. 


The direct examination of said witness being concluded, on cross- 
examination, in answer to interrogatories propounded by plaintiff’s 
attorney, he testified as follows : 

I am still in the service of the District government. The District 
authorities have control of these boxes with reference to their repair 
on the street. They may lower or elevate them at pleasure. 


After the giving of the above testimony on behalf of the defend- 
ant, the defendant, to further maintain and prove the issues upon his 
partjoined, offered and read in evidence the following letter, addressed 

by the plaintiff to the Commissioners of the District of Co- 
32 lumbia, the signature to which by the plaintiff was admitted. 
The said letter is in the words and figures following : 


Wasuineton, D. C., May 16, 1881. 
Hon. Commissioners of the District of Columbia. 
__ GENTLEMEN: On the 16th ultimo, about 7 o’clock p. m., it being 
dusk, I was driving at an ordinary speed from St. Matthew’s chureh 
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to my residence, on 15th and S streets. When I reached the inter- 
section of Vermont avenue and L streets the rear wheel of my light 
wagon struck the cover of one of the three man-holes situated at 
this corner, all of which project above the surface of the road pave- 
ment, and the rim of the wheel sliding upon the periphery of the 
cover forced the rim under the wagon, snapping the axle off close to 
the hub, thereby letting the vehicle down in the rear and throwing 
me violently to the pavement upon my head. The reins caught 
in my foot as I fell, and before I was extracted I had been dragged 
between forty and fifty feet, faee downwards. 
l'rom this accident I suffered severely and still bear the marks 
upon my face. Aside from this, my life was endangered, and 
solely, as 1 believe, on account of the man-hole cover being raised 
above the pavement. I also suffered pecuniarily from inability to 
attend to business, having been absent from my office for two weeks, 
during which time | had the medical attendance of Dr. W. T. Okie. 
The anxiety of my family was an additional hardship forced 
upon me. 
Under these circumstances I believe I am entitled to just 
30 compensation from the District of Columbia for the injuries 
received, and pray that your honorable body will grant relief 
at the earliest moment convenient. 


Very respectfully, L. E. GANNON. 


Personally appears before me, John J. Linney, a notary public in 
and for the District of Columbia, Lawrence I. Gannon, who swears 
to the truthfulness of the foregoing statement and subseribes to the 
same this 17th day of May, A. D. 15851. 

JOHN J. LINNEY, [seat] 
Notary Publi. 


After giving the above letter in evidence the defendant, to further 
maintain and prove the issues on its part joined, offered and read in 
evidence the following letter, already identified by the witness Wal- 
lace. 

ENGINEER DEPARTMENT, DisTRICT OF COLUMBIA, 
W AsHINGTON, May 25rd, 1881. 
To the engineer, D. C. | 

Sir: In reference to communication No. 1461, Vol. “A,” engineer 
department, 1881, | have the honor to report that I saw Mr. Gan- 
non, who appears to have been badly hurt while passing down Ver- 
mont avenue at the intersection of L street, where the breaking of 
his buggy took place. 

The 36-inch water main was laid in L street by the Government. 
At the intersection of Lstreet and Vermont avenue there were placed 
by the Government three stop-cock boxes 18 inchesin diameter and 

20 feet apart, lengthwise on Vermont avenue, from half to 
o4 one inch above the concrete of the roadway of the intersection, 
with no rim around to hold the wheel of a vehicle passing 
over them, covers of boxes securely fastened upon them, with a space 
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of roadway on either side of the boxes and curbing from 25 to 27 
feet. The boxes and roadway were in good condition at the time of 
the accident. 

The axle-tree of Mr. Gannon’s buggy may have been broken while 
passing over these boxes. It does not appear that it was the fault 
or neglect of this office that caused the accident. 

Very respectfully, W. F. WALLACE, 
Inspector Engineer Dep't. 


The above being all the testimony offered on behalf of the defend- 
ant it here rested. 3 


Whereupon the plaintiff, in rebuttal, offered and gave the follow- 
ing testimony and none other: 


LAWRENCE I. GANNON, the plaintiff, and witness in his own be- 
half, was here recalled in rebuttal, and, in answer to the interroga- 
tories duly propounded by his counsel, testified as follows : 


There is an apparent conflict between my testimony on yesterday 
and statement in the paper which has just been read with regard to 
the distance which I was dragged over the ground. I dictated the 
letter to a stenographer, Mr. Linney, who wrote it out, and there 
must have been some mistake made in the statement in getting it 
up. I was dragged forty or fifty yards, as near as I can recollect. 


JO The direct examination of said witness being completed, on 
cross-examination, 1n answer to interrogatories duly pro- 
pounded by defendant’s attorney, he testified as follows: 


I heard Mr. Bartlett, in his deposition read this morning, state 
that it was about twenty feet that I was dragged. I read this letter 
and swore to it before a notary. I do not have any explanation to 
make of the fact that I swore yesterday that the buggy was over- 
turned, and I did not say so in the letter. I have no hesitation 
in repeating what I swore to yesterday, that the buggy was over- 
turned, 

The testimony last above set out of the plaintiff was all the testi- 
mony offered by him in rebuttal, and the testimony on both sides 
being closed, and all the testimony given in the case being herein 
set out, the defendant, by its attorney, requested the justice presiding 
to grant the following instruction to the jury: 

“The defendant requests the court to instruct the jury-— 

“1st. That if the plaintiff had full notice of the position and con- 
dition of the stop-box referred to it was his duty to have avoided 
driving over it; that if in the reasonable care he could have avoided 
it and did not he cannot recover in this case.” 

Which the justice presiding granted. 

After the granting of said instruction to the jury bv the justice 
presiding, which is made a part hereof, the defendant, by its attor- 
ney, further requested the court to grant the following instructions 
to the jury: 

“Tf the jury find that with reasonable care the plaintiff could not 
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have avoided the man-hole referred to, and that there was 
36 no defect in the plaintiff’s carriage contributing to the ac- 

cident, and find the other necessary questions in favor of the 
plaintiff, they will then consider what amount of damage he is en- 
titled to.” 

“The jury is instructed that the rule for estimating damages is 
that of fair compensation for the injury described in the declara- 
tion, such as any and all persons would be entitled to; that he can- 
not recover anything for injury arising in part from any peculiar 
physical organization of his person proved on the trial. 

“The rule of care on the part of the defendant as to him and the 
rule of compensation is the same as to all other persons.” 

But the court refused to grant said instruction and so instruct 
the jury. To the refusal of the court soto instruct the defendant, by 
its attorney, then and there excepted, and the exception was noted 
by the court on its minutes before the jury retired to consider of 
their verdict, which was for the plaintiff in the sum of $5,000, and 
the defendant requests the court to sign, seal, and enroll this its first 
bill of exception, according to the form of the statute in such case 
made and provided, and it is accordingly done, now for then, this 
the 30th day of January, 1885. 

[Seal Supreme Court of the District of Columbia.) 


A. B. HAGNER, Justice. 


After the signing, sealing, enrolling, and making a part of the 
record the defendant’s first bill of exception and all the testimony 
given on behalf of the plaintiff and defendant as the defendant’s 
case, which is made a part hereof, the defendant, by its attorney, 
further requested the court to grant the following instruction to the 
jury: 

“That if from all the proved conditions and circumstances at- 
tending the accident complained of it shall appear as probable to 
the jury that the axle-tree of the plaintiff's carriage was defective 
and that defect contributed to the accident, he cannot recover in this 
case.” 

But the court refused to grant said instruction and so instruct 
the jury. To the refusal of the court so to instruct the defendant, by 
its attorney, then and there excepted, and the exception was noted 
by the court on its minutes before the jury retired to consider of 
their verdict, and the defendant requests the court to sign, seal, 
and enroll this its second bill of exception, according to the form 
of the statute in such case made and provided, and it is accordingly 
done, now for then, this the 3lst day of January, 1885. 


A. B. HAGNER, Justice. [seat] 


After the signing, sealing, enrolling, and making a part of the 
record the defendant’s second bill of exception, which is made a 
part hereof, the defendant, by its attorney, further requested the 

court to grant the following instruction to the Jury: 
O7 “The present government of the. District of Columbia 
having been imposed upon the people of the District 
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without any power or opportunity on the part of said people to 
accept or reject the same, the District cannot be held responsible for 
the negligence of said government.” 3 

sut the court refused to grant said instruction and so instrueted 
the jury. ‘To the refusal of the court so to instruct the defendant, 
by its attorney, then and there excepted, and the exception was 
noted by the court on its minutes before the jury retired to consider 
of their verdict, and the defendant requests the court to sign, seal, 
and enroll this its third bill of exception, according to the form of 
the statute in such case made and provided, and it is accordingly 
done, now for then, this the 3lst day of January, 1885. 


A. B. HAGNER, Justice. [SEAL. | 


After the signing, sealing, enrolling, and making a part of the 
‘record the defendant’s third bill of exception, which is made a part 
hereof, the defendant, by its attorney, further requested the court to 
grant the following instruction to the jury : 

“The District of Columbia, under the form of government exist- 
ing at the time of the accident which is the subject-matter of this 
suit, is not liable for damages resulting from said accident.” 

gut the court refused to grant said instruction and so instruct 
the jury. To the refusal of the court so to instruct the defendant, 

by its attorney, then and there excepted, and the exception 
08 was noted by the court on its minutes before the jury retired 

to consider of their verdict, and the defendant requests the 
court to sign, seal, and enroll this its fourth bill of exception, ac- 
cording to the form of the statute in such case made and provided, 
aad it is accordingly done, now for then, this 5lst day of January, 
1885. 

A. Bb. HAGNER, Justice. [sear] 


After the signing, sealing, enrolling, and making a part of the 
record the defendant's fourth bill of exception, which is madea part 
hereof, the defendant, by its attorney, further requested the court to 
grant the following instruction to the jury : 

“Tf the care of the streets of the city of Washington, as a public 


duty, is imposed by the statutes upon the District of Columbia, the 
performance of which is for the general benefit, and the District de- 
rives no profit from it, then no action can be maintained against the 
District for damages resulting from a neglect to perform such 
public duty.” 


But the court refused to grant said instruction and so instruct the 
jury. To the refusal of the court so to instruct the defendant, by its 
attorney, then and there excepted, and the exception was noted by 
the court on its minutes before the jury retired to consider of their 
verdict, and the defendant requests the court to sign, seal, and 
enroll this its fifth bill of exception, according to the form of the 
statute in such case made and provided, and it is accordingly done, 
now for then, this 3lst day of January, 1885. 


A. B. HAGNER, Justice. [sEAt. ] 


nh 
t 


a 


“> + —* | 


eee ek Oe 


, 


SSE Oe 


| ne ei mee 


“> - + | 


x = 


a 
“Tt 


_— — = = 


& 
| 
| 

i 


r 


_ 


THE DISTRICT OF COLUMBIA VS. LAWRENCE E. GANNON, 23 


After the signing, sealing, enrolling, and making a part of 
39 the record the defendant’s fifth bill of exception, which is 
made a part hereof, the defendant, by its attorney, further 
requested the court to grant the following instruction to the jury: 
“The present form of government of the District of Columbia, 
consisting, as it does, of officers who are all appointed and paid by 
the United States, without any power to levy taxes or expend money 
except as directed by Congress, is not of such a character as to make 
the District responsible in damages for any negligence of those 
officers.” 
But the court refused to grant said instruction and so instruct the 


jury. To the refusal of the court so to instruct the defendant, by 


its attorney, then and there excepted, and the exception was noted 
by the court- on its minutes before the jury retired to consider of 
their.verdict, and the defendant requests the court to sign, seal, and 
enroll this its sixth bill of exceptions, according to the form of the 
statute in such case made and provided, and it 1s accordingly done 
the 50th day of January, 1385. 

A. B. HAGNER, Justice. [ SEAL. | 

After the signing, sealing, enrolling, and making a part of the 
record the defendant’s sixth bill of exceptions, which is made a part 
hereof, the court, of its own motion, instructed the jury as follows: 

“Tf the jury shall find from the evidence that at the time of the 
accident the stop-box against which the carriage is said to have 
struck was so improperly constructed or maintained that it projected 

so far above the pavement adjacent as to render the street 
40 there unsafe or dangerou sfor the passage of carriages and other 

vehicles along or across the same when driven at moderate 
speed, and shall further find that the plaintiff’s carriage, while he 
was driving the same with proper care and at moderate speed and 
without negligence on his part, came in contact with the said stop- 
box and was thereby broken and the plaintiff was thrown therefrom 
and injured, the plaintiff is entitled to recover such sum as damages 
as the jury shall believe will fairly compensate him for the personal 
injury and bodily suffering sustained and endured by him from 
said accident.” 

To the granting of said instruction to the jury by the court the 
defendant, by its attorney, then and there excepted, and the excep- 
tion was noted by the court on its minutes before the jury retired 
to consider of their verdict, and the defendant requests the court to 
sign, seal, and enroll this its seventh bill of exceptions, according to 
the form of the statute in such case made and provided, and it is 
accordingly done, now for then, this 31st day of January, 1885. 

A. B. HAGNER, Justice. [SEAL.] 


After the signing, sealing, enrolling, and making part of the 
record the defendant’s seventh bill of exceptions, which is made a 
part hereof, the court, of its own motion, further instructed the jury 
as follows, in lieu of the third prayer of the defendant: 

“The jury is instructed that the rule for estimating damages in 
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this case is that of fair compensation to the plaintiff for the injury 
described in the.declaration, and that the sum allowed (if the jury 
3 should find a verdict for the plaintiff) should only be such 
41 as wili be allowed to any other person sustaining similar in- 
juries. The plaintiff is not entitled to recover any greater 
sum because of any Injury accruing to him from any peculiar phys- 
ical organization, if the jury should find such fact was proved at the 
trial.” | 
To the granting of said instructions by the court the defendant, 
by its attorney, then and there excepted, which exception was noted 
by the court on its minutes before the jury retired to consider of 
their verdict, and the defendant requested the court to sign, seal, 
and enroll and make a part of the record this its eighth bill of ex- 
ceptions, according to the form of the statute in such case made and 
provided, which is accordingly done, now for then, this the 3lst day 
of January, 1885. 
A. B. HAGNER, Justice. [Seat] 


After the granting of said instructions and the noting of the dif- 
ferent exceptions on behalf of defendant, as hereinbefore set out, 
the jury retired to consider of their verdict, which, upon considera- 
tion, they found for the plaintiffin the sum of $5,000; whereupon, 
and within the time allowed by the rules of court, the defend- 
ant, by its attorney, filed the following motion to set aside the ver- 
dict and grant the defendant a new trial : 

ist. That the verdict is contrary to the evidence. 

2d. That the evidence produced at the trial was insuflicient to 
support the verdict. 

3d. That the damages awarded by the jury are excessive. 

And also a motion for a new trial on bills of exceptions duly 
taken by the defendant to errors of law committed by the justice 

presiding in his instructions to the jury. 
42 And the defendant further filed the following motion, 
within the time allowed by the rules of court, in arrest of 
judgment on the ground that there is no allegation that the District 
of Columbia had any notice of the cause of injury complained of 
in said declaration. 

Which said several motions will more fully and at large appear 
on the records of said court. 

After the filing of said motion for a new trial, on the grounds 
first herein set out, and the filing of said motion in arrest of judg- 
ment, and on, to wit,on the 17th day of January, 1885, the said 
motions were overruled; from which ruling of the court the defend- 
ant duly noted an appeal to the general term. 

And because the matters and things herein set out do not appear 
of record, the defendant, by its attorney, requests the justice pre- 
siding to sign, seal, enroll, and make a part of the record this its 
case and bills of exceptions. according to the form of the statute in 
such case made and provided, which is accordingly done, now for 
then, this the 3lst day of January, 1885. 

A. B. HAGNER, Justice. [seat] 
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Monpay, April 27, 1885. 
Proceedings before the supreme court of the District of Columbia, 
in general term, commencing on the fourth Monday, 27th day, 
of April, 1885. 
Present : Chief Justice Carter and Justices Wylie and James. 
* * * *K * * * 
THurspbay, Jay 28, 1885. 
Session resumed pursuant to adjournment. 
Present: Justices Cox, James, and Merrick. 


* * * *x * * 


. 


43 LAWRENCE FE. GANNoN, Plaintiff, ) 
; — >At Law. No. 22999. 
Tue Disrricr or Cotumpra, Defendant. } 


Now come here as well the plaintiff as the defendant, by their 
respective attorneys; whereupon, because it appears to the court 
here that there is no error in the record and proceedings or in the 
judgment of the special term, it is considered that the said judg- 
ment be, and it is hereby, affirmed, with costs, to be taxed by the 
clerk, and that the plaintiff have execution thereof. 


44 Unrrep Srates OF AMERICA, 88° 


The President of the United States to the chief justice and justices 
of the supreme court of the District of Columbia, Greeting: 


Because in the record and proceedings, as also in the rendition of 
a judgment in a plea which is in thesaid court, before you, between 
Lawrence FE. Gannon and the District of Columbia, being cause No. 
22999, at law, a manifest error hath happened, tothe great damage 
of the said District of Columbia, as by its complaint appears, and 
it being fit that the error, if any hath happened, should be duly 
corrected and full and speedy justice done to the parties aforesaid 
in this behalf, therefore you are hereby commanded, if judgment 
be therein given, under your seal, distinctly and openly, to send the 
record and proceedings aforesaid, with all things concerning the 
same, to the Supreme Court of the United States, together with this 
writ, so that you have the same at Washington on the first Monday 
of December next, in the said Supreme Court to be then and there 
held, that, the record and proceedings’ aforesaid being inspected, the 
said Supreme Court may cause further to be done therein to correct 
that error what of right and according to the law and custom of the 
United States should be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
United States, this 22 day of September, in the year of our Lord 
1885, and of the Independence of the United States the one hundred 
and tenth. 

[Seal Supreme Court of the District of Columbia. ] 
R. J. MEIGS, Clerk. 
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District or CoLtumBia, To wit: 


To Lawrence E. Gannon: 

You are hereby cited and admonished to be and appear at a 
Supreme Court of the United States to be holden at Washington on 
the first Monday of December next, pursuant to a writ of error filed 
in the clerk’s office of the supreme court of the District of Colum- 
bia, wherein the District of Columbia is plaintiff and you are de- 
fendant, to show cause, if any there be, why the judgment in the 
said writ of error mentioned should not be corrected, so that speedy 
justice be done the parties in that behalf. 

Witness D. K. Cartter, chief justice of the said supreme court of 
the District of Columbia. 

D. K. CARTTER, 
Chief Justice. 

Service acknowledged Sept. 25d, 1885. 

S. S. HENKLE, 
Att'y for PUCF. 


45 AUTHENTICATION OF RECORD. 
Clerk’s Certificate. 


CLERK’s OFFICE, 

SUPREME CouRT OF THE DistrRicr oF COLUMBIA. 
I, R. J. Meigs, clerk of the said court, do hereby certify that the 
writings annexed to this certificate are true copies of originals on 
file and of record in said office, and that said originals together 
constitute the record of the proceedings of said court in this cause. 
Witness my hand and the seal of said court this 17 day of Octo- 

ber, 1885. 
[Seal Supreme Court of the District of Columbia. ] 
R. J. MEIGS, Clerk, 
By R. J. MEIGS, Jr., 
Assistant Clerk. 
Justice’s Certificate. 

I, David K. Cartter, chief justice of said court, do certify the fore- 
going attestation by R. J. Meigs, clerk of the said court, to be in 


due form. 
Witness my hand and seal this 17 day of Oct., 1885. 


D. K. CARTTER, [seat] 
Chief Justice. 
Clerk's Certificate to Justice’s Official Character. 


I, R. J. Meigs, clerk of said court, hereby certify that David 
K. Cartter, whose genuine signature is subscribed to the foregoing 
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certificate, was, at the time of signing and attesting the same, chief 
justice of said court, duly commissioned and qualified. 

Witness my hand and the seal of said court this 17 day of Octo- 
ber, 1885. 

[Seal Supreme Court of the District of Columbia. ] 

R. 


J. MEIGS, Clerk, 
By R. J. M 


EKIGS, JR., 
Assistant Clerk. 


Endorsed on cover: District of Columbia supreme court. No. 
182. The District of Columbia, plaintiff in error, vs. Lawrence E. 
Gannon. Filed October 26, 1885. 
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TILE DISTRICT OF COLUMBIA 


Va, 
LAWRENCE E. GANNON, 
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ON MOTION TO DISMISS WRIT OF ERROR. 


BRIEF JF COUNSEL FOR DEF’T IN ERROR. 


STATEMENT OF THE CASE. 


The suit Was brought in the Supre ne Court of the Dis- 
trict of Columbia by the Defendant im Error, Lawrence E. 
Gannon, against the District of Columbia to reeever dam- 
ages for injuries which the said Gannon claimed ‘to have 
sustained by reason of his being thrown from his carriage 
on Vermont avenue, in the city of Washington, on the 
23rd day of April, LSS 1. The accident was oceasioned by 
the striking of the wheel of the carriage in which Gan- 
non was riding against a stop-box covering a man-hole, 
which projected above the surface of the street. The jury 
found for the plaintiff below aud assessed his damages at 


$5.000, 


The defendant below filed a motion for a new trial 
upon several grounds, which was overruled, and a judg-. 
ment entered for the plaintiff for the amount of the ver- 
dict, whereupon the defendant below appealed to the 
Court in General Term, which, upon hearing, affirmed the 
judgment of the Special Term. The writ of error in this 
court is brought to reverse said judgment. The judgment 
of the Court in General Term was May 28, 1885. The 
case was docketed in this court October 1885. 


The motion to dismiss is based upon the Act of Con- 
gress approved March 25, 1885, entitled,“ An Act Regula- 
ting Appeals from the Supreme Court of the District of 

Jolumbia and the Supreme Courts of the Several Terri- 
tories.” 23 Stats. L., 443. 

Sec. 1. That no appeal or writ of error shall 
hereafter be allowed from any judgment or decree 
in any suit at law or in equity in the Supreme 
Court of the Distriet of Columbia, or the Supreme 
Court of any of the territories of the United States 
unless the matter in dispute, exclusive of costs, 
shall exceed the surn of tive thousand dollars, 

Sec. 2. That the preceding section shall not ap- 
ply to any case wherein is involved the validity of 
any patent or copy-rights, or, in which is drawn in 
question the validity of a treaty or statute of or an 
authority exercised under the United States; but 
in all such cases an appeal or writ of error may be 
brought without regard to the sum or value in 
dispute.” 


This court has several times decided that interest can- 
not be included in making up the amount necessary to 


give jurisdiction upon appeal and in error. 


Walker v. U.8.,4 Wall., 164. 
Knapp v. Banks, 2 How., 73. 
Western Union Tel. Co. v. Rogers, 983 U.S., 565. 


The amount of the judgment, then being just $5,000 no 
writ of error will lie to this court, unless it be predicated 
of one of the questions provided for in the second section 
of the Act. In whichevent it may be brought here with- 
out reference to the value in dispute. 

The excepted cases are: 

1. Any case wherein is involved the vefdity of any pat- 
ent or copy-right. 

2. Any case in which is drawn in question the validity 
of a treaty or statute of the United States. 

3. Or the validity of any authority exercised under. the 
United States. 

We take it, the only matter to be diseussed upon the 


motion to dismiss is, whether any one of the foregoing 


questions was necessarily involved in determination of 


the case. 
()UESTIONS IN THE RecorRD, 

Detendant’s motion for new trial on the following 
grounds: 

1. That the verdict is contrary. to the evidence. 

2. That the evidence was insutticient to support the 
verdict. 

3. That the damages awarded by the jury are exces- 
sive. This motion was overruled. 

The defendant also moved in arrest of judgment for the 
reason, that there is no allegation that the District of Col- 
umbia had any notice of the cause of injury complained of 
in the declaration. This was also overruled. 

Certainly there is nothing in either of these rulings to 


bring the case within the 2nd Section of the Act of 


March 26th, 1885. 
We believe it is conceded by the plaintiff in error, 
that the only questions brought up by the writ of error 
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are those arising out of the rejected prayers set out in 
the reeord. 
The first two of said prayers are as follows, viz: 

l. The present government of the District of 
Columbia having been imposed upon the people 
of the District without any power or opportunity 
on the part of said people to accept or reject the 
same; the District cannot be held responsible for 
the negligence of the government.” 


2. “The District of Columbia, under the form of 


government existing at the tims of the accident, 
Which is the subject matter of this suit is not Hable 
for daiages resulting from said action.” 

The gist of the two foregoing prayers is that, because 
the present Government of the District of Columbia 
was provided by Congress, and the people living here 
had no power to either accep or reye I it : therefore, the 
municipal government is not responsible for either its 
acts of Omission or commission, 

It is true that the form of government of the Dis- 
trict has been several times changed by Congress, but no 
act providirg a government for the District was ever sub- 
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mitted to the people inhabiting the District for their 
approval; and in this regard the present municipal gov- 
ernment in no wise differs from its predecessors. 

Under the Constitution of the United States the in- 
habitants of the District could not exercise any power 
either to accept or reject any form of municipal govern- 
ment which Congress might provide. 

sy Article 1, Section 8, of the Constitution, Congress 
is charged with the “exercise of exclusive legislation in 
all cases whatsoever” over the District of Columbia. 

It was not contemplated that the inhabitants of the 


District should have anything to do with the formation 
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ofthe local govertment or with legislation for it; that 
wis contided exclusively to Congress, 

but the “validity” of the act creating the preseat 
government of the District is not “drawn in question” 
in the foregoing prayers. 

5. “Ifthe care of the streets of the city of Wash- 
Ington as apublic duty is imposed by the Statutes 
upon the Districtof Columbia, the performance 
of whichis for the general benefit. and the Dis- 
trict derives no profit trom it, then no action can 
be maintained against the District for damawes re- 
sulting from a neglect to perform such duty.” 

This prayer requires of the jury to find 1st whether 
the care of the streets of the city of Washington was a 
public duty imposed, by the Statutes upon the District 
of Columbia. 2nd. That the peitormance of it was for 
the general benefit and Sra. that Lie District derives ho 
be: efit trou it. Then they are told that if these things 
are so. no action can be maintained against the District 
for dameges resulting from a neglect to perform such 
publie duty. 

The jury are not told how they are to find out these 
things, and there is nothing in the record to enable them 
to, and when they have found it. they are not told what 
their verdict should be, but are simply instructed that 
no action would lie. 

What the “Statutes” are, which the jury is to con. 


it at all events it Is no 


strue, they are nowt informed: Ly 
where hinted that the -*statutes,’ whatever they may 
be, are “invalid.” 

4. “The present form ot rovernment of the Dis- 
trict of Columbia consisting as it does of oftheers 
who are all appomnted ana paid hy the United 
States. without any power to levy taxes or expend 
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money except as directed by Congress, is not of 
such a character as to make the District responsi- 
ble in damages forany negligence of those officers.” 

There is nothing in the record to show that all the ot- 
ficers of the District Government are appointed by the 
United States, and the fact is, that none of them are 
appointed by the United States. Some of them are ap- 
pointed by the President, but most of them are ap- 
pointed by the Commissioners. 

The Commissioners levy taxes to meet appropriations 
made by Congress. But, certainly these facts would not 
exempt the corporation from liability for failing to do 
the duty that the law charges it with. 

The prayer docs not undertake to question the “valid- 
ity” of any act of Congress. It simply denies the lia- 
bility of the District to suits for negligence by reason of 
the provisions of valid acts of Congress which create the 
municipality. 

The prayers are all obnoxious to the objection that 
they are mere abstract propositions, and it was not error 
to overrule them for that reason. 

They are each fatally faulty for other reasons 
which have been suggested. But if they were ail proper 
in both form and substance, neither one of them under- 
takes to question the validity of any act ot Congress; but 
on the contrary, the validity of each act of Congress re- 
fered to is assumed. If this be so, there is no possible 
ground upon which the writ of error in this case can be 
sustained, unless it involves the validity of the “exercise” 
of “an authority of the United States.” 

Certainly this eannot be claimed. 

The Acts of Congress providing for the municipal 


government of the District, charge the Commission- 
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ers with the duty of taking care of the streets and 
sidewalks of the city of Washington, and the simple 
question is whether the District, like any other muni- 
cipality, is liable in an action for damages for injuries 
sustained by an individual in consequence of the failure 
of the Commissioners to keep the streets of the city in 
safe condition, 

That the duty is imposed by law, and that the laws 
imposing it are valid, are not questioned, But it is claim- 
ed that because these laws do not eminate trom the in- 
habitants of the District, or have not been formally acs 
cepted by them, and because Congress makes the appro- 
priations for the expenditures of the District govern- 
ment—one half of which are paid by the United States 
—that the municipal government is not liable to an act- 
ion for damages for any injury sustained in consequence 
of its failure to discharge a duty imposed upon it by law. 

[lere is no question as to the “validity” of “an authority 
exercised under the United States, but simply whether an 
action will lie for injuries occasioned by a failure to dis- 
charge a duty required by valid laws creating a municipal 
government for the District of Columbia, 

By no conceivable stretch of construction can the 
question of the liability of the District government to 
an action for failure to keep the streets of Washington 
in repair, be brought within the provisions of the 2nd see- 
tion of the act of March 26, 1885, regulating appeals 
from the Supreme Court of the District of Columbia. &e, 

If the District may come into this court in this case 

under the Statute, it is simply because the power and 


duties of the Distriet government are created by acts of 


Congress and the right of appeal would not be limited to 


actions for negligence. If the right of appeal exists, it 
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exists in all cases where judgments are rendered against 
the District. It applies also to the Marshal of the Dis- 
trict and all officials of the District who derive their 
authority from the laws of the United Statesand instead 
of the appeals being restricted so as to give relief to this 
court they will be multiplied. 

Until some court shall have determined what Con- 
gress intended to cover by “an authority exercised 
under the United States” it may be a little unsafe to 
conjecture. There wasa class of cases during the war 
where government officials, civil and military exercised 
authority in the name of the United States which Wis 
justified, if at all, only by the condition of war, and for 
which after the war many suits were brought. We 
should thinis it pore bable that cases of this kind were Con- 
templated. But it is sufficient for our purposes that the 
ease at bar, was not within the Statutes. without indi- 
cating what would be. 

The hability of the District to actions such as this. is 
not an open question at all. It has been decided a great 
many times in the local courts of the District, and quite 
a number of times in this court in favor of the liability, 
and it does seem absurd to be making the question at this 
late day. 

Barnes v. District of Columbia, 91, 1 


’S., 540. 

But in any event, if the District authorities wish to 
test the question in this court, they must wait until they 
lave a case involving a sufficient amount to give. jurisdic - 
tion to this court. 

It seems to us that the writ of error in this ease is so 
utterly without justification that it should be dismissed 
with the damages allowed by the 23rd Rule. 

JOHN F. ENNIS, 

Ss. S. HENKLE, 
Attys for Def? ts in Error. 


Supreme Court of the Anited States. 


OCTOBER TERM, 1885. 


No. 1180. 


THE DISTRICT OF COLUMBIA, PrLaryttrr, fe 
vs. * 


‘LAWRENCE E. GANNON, DEFENDANT. 
In Error to the Supreme Court of the District of Columbia: ~~ 
MOTION TO ADVANCE BY THE PLAINTIFF IN ERROR. 


| A. G. Rippte, Ss 
For the District. oy. 
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trict and all officia SO] District who derive thei 
authority from the laws of the LC nited States and instead 
of the appeals being restricted so as to give relief to this 
court they will be multiphed. 

Until SOMe COUT shall have determined Whint Clon. 
gress intended to cover by “an authority exercised 
under the United States” it Piety be a little unsafe to 
conjecture. There wasa class of cases during the war 
where government officials, civil and military exercised 
authority in the name of the United States which was 
justified, if at all, only by the condition of war, and for 
which after the war many suits were brought. We 
should think it jr bable that cases ot this kind Were Cone. 
templated. But it is sufthcient for our purposes that the 
ease at bar, was not within the Statutes, without indi- 
cating What would he, 

The habihty of the District to actions such as this, is 
not an open question at all. It has been decided a great 
many times in the local courts of the District, and quite 
a number of times in this court in favor of the liability, 
and it does seem absurd to be making the question at this 
late dav. 

Barnes v. District of Columbia, 91, U. S.. 540. 

Dut in any event, if the District authorities wish to 
test the question in this court, they must wait until they 
lave a case Involving a sufficient amount to give jurisdie- 
tion to this court. 

[t seeins to us that the writ of error in this ease is so 
utterly without justification that it should be dismissed 
with the damawves allowed by the ’5rd Rule, 

JOUN F. ENNIS, 
S. S. HENKLE, 


lf? ys for Def? ts in Error 
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} No. 1180. 


{ THE DISTRICT OF COLUMBIA, Piarnrir, 
+ 
vs. 


' “LAWRENCE E. GANNON, DEFENDANT. 


Court of the District of Columbia. 


| In Error to the Supreme 
' 
BY THE PLAINTIFF IN ERROR. 


MOTION TO ADVANCE 


A. G. RIDDLE, 
For the District. 
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Supreme Court of the Anited States. 
OCTOBER TERM, 1885. 


A 0. IISA. 


THE DISTRICT OF COLUMBIA, PLAINTIFF 


- 


Us. 


LAWRENCE E. GANNON, Derenpant. 


i 


In Error to the Supreme Court of the District of Columbia. 


MOTION TO ADVANCE BY THE PLAINTIFF IN ERROR. 


And now comes the plaintiff and moves the Court to ad- 
vance this case, for the reason that the principe! question 
involved in it, to wit, the alleged liability of the plaintiff, 
under ils ea isting form of Govern nt, for alleged negli- 
gence in the care of a street, whereby the defendant claims 
to have been injured, is common to the large class of cases to 
which it belongs, many of which are now pending, involv- 
ing large sums, is of the utmost importance to the District 
and to the United States, and has never been passed upon 
by this Court. 

In support of this motion the plaintiff submits the follow- 
ing considerations and authorities, in brief herewith sub- 
mitted. 

A. G. RIDDLE, 
For the Plaintiff. 
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First. As to the jurisdiction of this Court,and the defend- 
ant’s motion to dismiss the writ of error, it is contended 
that the judgment being for $5,000, the plaintiff is without 
remedy in this Court on error. 

The sole authority of the Commissioners of the District in 
the premises is by virtue of certain acts of Congress. Their 
appointments and commissions are from the President of 
the United States. All their powers are derived from acts 
of Congress. I contend that they-are authorized to take 
charge of, improve, and control the streets, avenues, roads, 
and highways of the District, without lability on the part 
of the District for alleged abuse, misuse, or neglect of such 
authority by them. 

This is called in question. It is alleged that the District, 
its people and their property, are directly liable for the use 
and exercise of this authority under the United States by 
the Commissioners. 

Are not the people of the District authorized to have their 
property free from this lability ” 


Second. As to the major proposition, of which an early 
decision is sought— 

It is known to the Court that after the civil organizations 
of the District, and till the act of February 21, 1871 (16 
Stats., 419, and Rev. Stats. D. C., p. 2), took effect, there were 
three municipalities within the Territory on the northerly 
side of the Potomac; that these were merged in the Dis- 
trict as a municipal government by the above statute. It 
may be borne in mind that these municipalities are unlike 
any known municipalities in this (like the people of the 
Territories), the inhabitants of the District can exercise no 
franchise of American citizenship, except as members of a 
municipal corporation. The municipality created by the 
act of February 21, 1871, was in effect abolished by the act 
of June 20, 1874 (18 Stats., 116), which created the commis- 
sional government. Congress was so well pleased with this 
iis temporary expedient that by act of June 11, 1878, it 
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made that government permanent. (Supplement to Rev. 
Stats., 339.) 

This but makes permanent the abolition of the real 
municipality. Whoever examines the act will see that the 
new government is a device whereby the United States, ex- 
ercising its own immediate authority, governs the people of 
the District in its own interest without any right of interfer- 
ence on the part of the people whatever. Congress can 
alone legislate for the District. The President appoints its 
executive, and this or these appoint all the subordinates. 
Congress levies all taxes upon the property. When colleeted 
they are paid into its treasury, paid out by its appropriation, 
and all District disbursements are accounted for to its con- 
troller. The District is as much a sub-department of the 
United States Government as any agency in its civil service 
and in all its suits the United States is the real party in in- 
terest. 

It is true that the statute perpetuating this state of things 
ironically declares: “The District of Columbia shall remain 
and continue a municipal corporation,as provided in section 
two of the Revised Statutes relating to said District.”. When 
it is remembered that there are no corporators, no council, 
no corporate officers, franchises, nothing but unrequited 
burdens, it is realized that this is the purest legal fiction 
ever perpetrated by an inventive legislative body—fictions 
of this class being usually the product of the courts. 

Under this political and legal status of the people of the 
District and their property, how fares the question which I 
desire to submit to the court? 

I made the question long ago in the District courts, but 
some change of jurisdictional conditions have thus far pre- 
vented its submission here. 

My reference to authorities will be brief and conclusive. 

It cannot be claimed that the District or people have any 
pecuniary right or interest in the streets under the care of 
the Commissioners, whose powers in the premises are de- 
fined by sec. 77, Rev. Stats., D.C. These are now vested in 


them. The case of Weightman vs. The Corporation of 
Washington (1st Black, 39) would seem to be conclusive. 
That was a suit to recover for a personal injury caused by 
the falling of a bridge over Rock Creek. The duty LO keep 
this in repair was specifically imposed on the corporation, 
by its charter—an act of Congress. 

The question of ultimate legal liability was considered 
with care. Upon this point the court saic: 


Whether the action in this case is maintainable 
against the defendant or not depends upon the terms 
and conditions of the charter, as is obvious from views 
already advanced. Which were: “ When it appears 
from the several provisions of the charter that the 
burden was Imposed mn consideration of thre privileges 
granted and accepted, and th means to je rform thie duty 
are placed at the disposal of the-corporation, or aTreu ithin 
their control, they are clearly liable to the public if 
they unreasonably neglect to comply with the require- 
ment of the charter.” 


The court speaking of the defendant corporation really 
speaks of the corporatorsas “they” and “them,” for they use 
their powers and exercise their franchise. 

It goes on: 


“In view of the several provisions of the charter, 
not a doubt is entertained that the burden of repair- 
ing or rebuilding the bridge was imposed upon the 
defendants in conside ration of the privilege s and immu- 
nities conferred by the charter. Most ample means, 
also, are placed at the disposal of the defendants or 
within their control to enable them to perform the 
duty enjoined. 

“On this one point it would seem there can be 
none (no doubt), as the defendants have very large 
powers to levy and collect taxes on almost every de- 
scription of property, real and personal, as well as on 
stocks and bonds and mortgages, and they derive 
means for granting licenses,” «ce. 


Thus, then, the duty to the corporation flows from the 
available use of powers and franchises. 
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What can be said of this liability on the part of a people 
who have no rights, powers, or franchises as a considera- 
tion ? Had this people surrendered their corporate powers 
and franchises, and elected to take the present government 
some show might be made possibly; that the contributions 
of Congress, its government and legislation, took the place 
of their own thus given up, and so this old liability con- 
tinues. ‘There is no foundation for this, nor is there any 
foundation for holding the commissional government re- 
sponsible for this class of cases. They exercise a share of 
constituted power, for public purposes, in the same way as 
do the commissioners and supervisors of counties, the trus- 
tees of townships, out of which no causes of action can arise. 

This distinction is remembered in the later case of Barnes 
vs. The District (91 U.S., 540). That was decided by a divided 
court, and arose during the existence of the late District 
government, when the people had larger powers than ever 
before, and in which some of the justices dissented for the 
reason that the people should not be held responsible for 
the acts of officers in whose appointment they had no 
voice—to which I add—and whom they could not call to 
account. That case is not applicable to this as against the 
District. 

As quite the end of argument as of authority, I cite the 
very satisfactory case of Hill vs. The City of Boston—a mas- 
terly review of all the cases, and which may be confidently 
relied on—122 Mass., 344. 

A. G. RIDDLE, 
For the District. 
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DISTRICT OF COLUMBIA, PLatntirr 1x Error, 
vs. 


LAWRENCE E. GANNON. 


IN ERROR TO THE SUPREME COURT OF THE DISTRICT OF 
COLUMBIA. 


Brief for the Plaintij—A. G. Riddle, Attorney D. C. 


THE CASE, 


In the court below Gannon sued the District for negli- 
gence, setting out his cause of action thus: 


Yet, nevertheless, the plaintiff alleges that on or about 
the twenty-third day of April, 1831, and a long time previous 
thereto, the defendant wrongly and unjustly allowed and 
permitted three certain projections, commonly called and 
known as “ man-traps,” to be and remain in and upon the 
said highway, the said man-traps projecting several inches 
above the surface of the said street or avenue; by means of 
which said negligence of the defendant in this respect the 
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hind wheel of the carriage of the plaintiff, with the plaintiff 
therein, was caught beneath one of the said projections, 
whereby the axle of the said carriage was broken; the same 
was overturned and greatly damaged, the plaintiff was 
violently thrown therefrom and dragged a lomg distance 
along the surface of said street. 
Declaration, p. 1. 


The issue taken was tried by a jury and resulted in a ver- 
dict and judgment for plaintiff below for $5,000 damages 
(p. 4). 

On a case made, and exceptions, the court in general term 
affirmed the judgment, and the case is here on this record 
at the instance of the District (p. 25). 

Among the matters passed upon by the general term was 
the District’s motion in arrest of judgment, to wit, that the 
declaration averred no notice to the District of the alleged 
defect in the street named (p. 4). 

It overruled the second exception taken, because the cir- 
cuit court refused to submit the question of contributory 
negligence to the jury (p. 21). 

[t overruled 3d, 4th, 5th, and 6th exceptions (pp. 22 and 
23), Which raise the main questions in the case, to wit, the 
District of Columbia, its people and their property, were not 
liable to actions for damages for the exercise of authority 
under the acts of Congress by the United States Commis- 
sloners governing said District. 


ASSIGNMENT OF ERRORS, 


The plaintiff in error says that said court erred in over- 
ruling said motion in arrest. 

In overruling said second exception. 

In not sustaining each of said exceptions 3d, 4th, 5th, and 
6th. 


MOTION TO DISMISS FOR WANT OF JURISDICTION, 


The defendant moved the court to dismiss said case in 
error under the first section of the act of March 3d, 1885, 
23d Stats., 443. | 

The sole immediate governing power of the people of the 
District is exercised by three Commissioners. Their offices 
are created by act of Congress; their appointment is by the 
President, subject to approval by the Senate. They derive 
no right or power from the people of the District, and are 
in no legal way responsible to them, nor can the people be 
liable for them, except as provided for and pursuant. to an 
act of Congress. There is no such act imposing liability 
upon the District and its people for their acts or omissions, 
as ruled by the court below in this case. The authority con- 
ferred upon said Com missioners by the statutes of Congress to 
do and perform the acts and omissions counted upon, without 
liability on the part of the people therefor in damages, is 
denied by the defendant in error in this case, so that the ex- 
tent, nature, and quality of this authority are directly in 
issue. The validity of the authority, as the District defines 
and exercises it, is drawn in question, as we submit, under 
the second section of said act. 

I return to the record. 


First. THE MOTION IN ARREST. 


A easual examination of the declaration shows the utter 
absence of any averment that the District had notice of the 
alleged bad condition of the street, the cause and scene of 
the accident. There is no attempt tostate such notice; no 
words used for any purpose that suggests the idea of notice 
arguendo. It was entirely absent from the mind of the 
pleader when the declaration was drawn. 

The plaint does not show the ease of a good title to re- 
cover, defectively stated, which a verdict may cure. It 
shows no title. Without proof of notice he cannot recover ; 
without averment of notice he cannot prove it, is the ruling 
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of the law on this matter. A plaintiff is presumed to prove 
his averment and no more. 
Of the numerous authorities decisive of this motion we 
here cite the following, may offer more on the hearing: 
' Gould’s Pleading, chap. 10, several sections, with 
notes, pp. 459-470, ed. of 1861; see specially sees. 
20, 22, 23, 24. 25. | 

Stephens’ Pleading, beginning at p. 147, notes, Ke. 

Third Blackstone’s Com., p. 3955. 

Rushton vs. Aspinall, Doug., 685, Ld. Mansfield; the 
ease where no title to recover is shown in the 
pleading. 

2? Burrows, 1159: case of a good title defectively stated 
and may be cured. 

Stilson vs. Prince, 2d Mass.., 520: case of no title. 


Second. THE OVERRULING OF THE SECOND EXCEPTION. 


The prayer, for disallowance of which the exception was 
taken, is as follows: 


“That if from all the proved conditions and cireum- 
stances attending the accident complained of it shall 


appear as probable to the jury that the axle-tree of 


the piaintiff’s carriage was detective, and that defect 
contributed to the accident, he cannot recover in this 


ase,” 


This was refused upon the strange ground that there was 
no evidence upon which the question of fact could be raised. 

Here was the exact condition of the street, a diagram with 
measurement of the obstruction, the rate of speed, the smaller 
fore wheel striking and passing over the obstruction, the 
touch of the hind wheel and the snapping of its axle, every- 
thing that could be in the case save proof of the axle by an 
expert, and the plaintiff swore he had sold the buggy. It was 
for him to prove that the axle was sound and of good ma- 
terial. Surely here was enough to go to the jury on this 
important point. 


Third. THE LIABILITY OF THE DISTRICT FOR THE ALLEGED 
INJURY. 

[t will be conceded that no act of Congress makes the Dis- 
trict liable to suit for personal injury, as in the case under 
consideration. 

Nor will it be contended that the streets and avenues of 
the city are a source of revenue to the District, within the 
meaning of the cases bearing upon this point. 

The lability, if it exists, must be referable to a rule 
obviously arising from the status of the District, its people 
and their property, in relation the cause of action. 

The ease of Wightman vs. Washington City (1 Black, 39) 
deals with the question of municipal liability in an element- 
ary way, and, so far as I know, has been followed in the 
Supreme Court, and on the ground there laid down, in the 
cases In that Court since. The conclusion there reached 
and the reason for it have never been shaken. 

That was a suit to recover for a personal injury caused by 
the falling of a bridge over Rock creek. The duty to keep 
this in repair was specifically imposed on the corporation, 
by its charter—an act of Congress. 

The question of ultimate legal lability was considered 
with care. Upon this point the court said: 

“Whether the action in this case is maintainable 
against the defendant or not depends upon the terms 
and conditions of the charter, as is obvious from views 
already advanced. Which were: ‘ When it appears 
from the several provisions of the charter that the 
burden Was imposed Liv consid ration of the privileges 
granted and accepted, and the means to perform the duty 
mre placed at thre disposal of thre corporation, or are within 
their control, they are clearly liable to the publie if 
they unreasonably neglect to comply with the require- 
ment of the charter.’” 

The court speaking of the defendant corporation really 
speaks of the corporators as “they” and “them,” for they 
use their powers and exercise their franchises. 

It goes on: 
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“In view of the several provisions of the charter, 
not a doubt is entertained that the burden of repair- 
ing or rebuilding the bridge was imposed upon the 
defendants in consideration of the privileges and immu- 

‘nities conferred by the charter. Most ample means, 
also, are placed at the disposal of the defendants or 
within their control to enable them to perform the 
duty enjoined. 

“On this one point it would seem-there can be 
none (no doubt), as the defendants have very large 
powers to levy and collect taxes on almost every de- 
scription of property, real and personal, as well as on 
stocks and bonds and mortgages, and they derive 
means for granting licenses,” Xe. 


Thus, then, the duty to the corporation flows from the 
available use of powers and franchises, enabling it to per- 
form its duties and command means to respond in damages. 

This remains the judicial rule of the District—the law of 
this case. It derives the liability to suit directly and wholly 
from privileges and powers conferred upon the corporation. 
Necessirily when these franchises and powers cease liability 
departs with them. 

It is known to the Court that after the civil organizations 
of the District, and till the act of February 21, 1871 (16 
Stats., 419, and Rev. Stats. D. C., p. 2), took effect, there were 
three municipalities within the territory on the northerly 
side of the Potomac; that these were merged in the Dis- 
trict asa municipal government by the above statute. It 
may be borne in mind that these municipalities are unlike 
any known municipalities, in this, the inhabitants of the 
District can exercise no franchise of American citizenship, 
except as members of a municipal corporation. The mu- 
nicipality created by the act of February 21, 1871, was in 
effect abolished by the act of June 20, 1874 (18 Stats., 116), 
which created the commissional government. Congress was 
so well pleased with this its temporary expedient that by 
act of June 11, 1878, it made that government permanent. 


“yee 


(Supplement to Rev. Stats., 339.) 
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This but makes permanent the abolition of the real mu- 
nicipality. Whoever examines the act will see that the 
new government is a device whereby the United States, ex- 
ercising its own immediate authority, governs the people of 
the District in its own interest without any right of inter- 
ference on the part of the people whatever. Congress can 
alone legislate for the District. ‘The President appoints its 
executive, and this or these appoint all the subordinates, 
Congress levies all taxes upon the property. When collected 
they are paid into its treasury, paid out by its appropriation, 
and all District disbursements are accounted for to its con- 
troller. The District is as much a subdepartment of the 
United States Government as any agency in its civil service, 
and in all its suits the United States is the real party in in- 
terest. 

It is true that the statute perpetuating this state of things 
ironically declares: “The District of Columbia shall remain 
and continue a municipal corporation, as provided in section 
2 of the Revised Statutes relating to said District.”. When 
it is remembered that there are no corporators, no council, 
no corporate officers, franchises, nothing but unrequited 
burdens, it is realized that this is the purest legal fiction 
ever perpetrated by an inventive legislative body. 

What can be said of this liability on the part of a people 
who have no rights, powers, or franchises as a considera- 
tion? Had this people surrendered their corporate powers 
and franchises and elected to take the present government 
some show might be made possibly that the contributions 
of Congress, its government and legislation, took the place 
of their own thus given up, and so this old liability con- 
tinues. There is no foundation for this, nor is there any 
foundation for holding the commissional government re- 
sponsible for this class of cases. They exercise a share of 
constituted power, for public purposes, in the same way as 
do the commissioners and supervisors of counties, the trus- 
tees of townships, out of which no causes of action can arise. 

In the case of Clark vs. The District (83d MacArthur, 79) 


§ 


the supreme court of the District passed adversely upon 
this proposition, regarding it as within the Barnes case (91 
U.S., 540), not distinguishing between the changed condi- 
tions of the District when the cases arose. 

A change in the law of the jurisdiction of this Court pre- 
vented a review of the Clark. case, nor has the court below 
since permitted a reargument of this question, steadily ad- 
hering to the Clark case. 

When the Barnes case arose the District was in full pos- 
session of the large municipal powers conferred by the act 
of February 21, 1887, cited above, and hence was within the 
broad reach of the Wightman case, before quoted. 

The main proposition of the Barnes case was that the Dis- 
trict was not responsible for the acts of the Board of Public 
Works, created by the 37th section of the act of February, 
1871, on the ground that that body was an independent 
power, nota District agency. Indeed, the general question 
of liability of a municipal corporation for its own acts was 
hardly before the court in the case. It certainly does not 
nor does any case impair or add to the Wightman case. 

To regather and attempt a review of the wide field of the 
American and English cases bearing upon this question 
would be a useless labor. 

The case of fill vs. The City of Boston (122 Mass., 344) has 
done this, down to 1877, in a manner to render all inferior 
work gratuitous. The immediate occasion was the differ- 
ence between the rulings upon the question of municipal 
liability to suit for damages, as in this case, between the 
Supreme Courts of the United States and of Massachusetts, a 
decision which lays all examiners of the question in its many 
aspects under the deepest obligation to that court. It isa 
repository of the cases admirably stated and arranged, and 
its conclusions satisfactory to those at liberty to accept them. 
Differing as do the cases of Wightman and Hill, they concur 
in exonerating the District from liability in this case, as I 
submit. 


q 
Fourth. ANOTHER VIEW IS SUGGESTED. 


The agency employed by Congress for the government of 
the District, though called a municipal corporation, under 
the case of Barnes above, as under the two leading cases just 
referred to, as well as a multitude of other authorities, may 
be said to be of the nature of counties and townships of the 
various States, and can no more incur liability for the cause 
of action under consideration, than can those quasi corpora- 
tions. 


Respectfully submitted, 
A. G. RIDDLE. 
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the District for Personal Injuries Occasioned by Defects in the 
Public Streets. 


THE GENERAL RULE OF LIABILITY OF MUNICIPAL CORPORA- 
TIONS FOR DEFECTIVE STREETS, ETC. 


Dillon (Mun. Corp., 3d ed., sec. 1017) thus summarizes 
the law as to the liability of municipal corporations growing 
out of defective streets, &c.: 


“In the absence of an express statute imposing the duty 
and declaring the liability, municipal corporations proper, 
having the powers ordinarily conferred upon them respect- 
ing bridges, streets and sidewalks within their limits, owe 
to the public the duty to keep them in a safe condition for 
use in the usual mode by travelers, and are liable in a civil 
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action for special injuries resulting from neglect to perform 
this duty. Such duty and liability are considered to exist, 
without a positive statute, when the following conditions 
concur: 


“1. The place in question, whether bridge, sidewalk or 
street, must be one which it is the duty of the corporation 
to repair or keep in a safe condition ; and this duty (to keep 
in repair), if not specifically enjoined, must arise upon a just 
construction of the charter or statutes applicable to the cor- 
poration. 

“2. This duty or burden must appear, upon a fair view 
of the charter or statutes, to be imposed or to rest upon the 
municipal corporation, as such, and not upon it as an agency 
of the State, or upon its officers as independent public offi- 
cers. (This, however, in general, appears sufficiently where 
the municipality sought to be made liable exists under a 
special charter or general act which confers upon it peculiar 
powers and privileges as respects streets, their control and 
improvement, not possessed throughout the State at large 
under its general enactments concerning ways.) 

“3. The power to perform the duty of maintaining the 
streets in a safe condition, by authority to levy taxes or impose 
local assessments for the purpose, must be (as it almost always 
is) conferred upon the corporation.” 


The foundation of the liability is thus stated by this 
Court: 


“ Where a specific and clearly defined duty . . . of 
general interest is enjoined, and it appears, from a view of 
the several provisions of the charter, that the burden was 
imposed in consideration of the privileges granted and accepted, 
and the means to perform the duty are placed at the disposal 
of the corporation, or are within their control, they are clearly 
liable to the public if they unreasonably neglect to comply 
with the requirement of the charter.” 


Then, passing to the case under consideration, the Court 


adds: 


“ Whether the action in this case is maintainable against 
the defendants or not depends upon the terms and condi- 
tions of their charter, as is obvious from the views already 
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advanced. . . . It is obvious that the duty enjoined is 
as specific and complete as our language can make it; and 
it is equally clear that the bridge is placed under the sole 
po, and management of the defendants; and, in view of 
the several provisions of the charter, not a doubt is enter- 
tained that the burden of repairing or rebuilding the bridge 
was imposed upon the defendants in consideration of the 
privileges and immunities conferred by the charter. Most 
ample means, also, are placed at the disposal of the defend- 
ants, or within their control, to enable them to perform the 
duty enjoined. . . . All the conditions of liability, there- 
fore, as previously explained, concur in this case.” 

Weightman vs. Washington, 1 BI., 50-1. 

See Nebraska City vs. Campbell, 2 BI., 590. 


And in the subsequent case of Barnes vs. District of Co- 
lumbia, 9i U. S., 540, the character of the corporation’s 
charter as being voluntary is made prominent as a condition 
of liability. 


The question, which had already frequently been before 
that court, was considered by the supreme court of Massa- 
chusetts in 1877 in a case—/J/ill vs. Boston, 122 Mass., 344— 
in which the authorities were reviewed at length and dis- 
tinguished with great care in an elaborate opinion by Mr. 
Justice Gray, then chief justice of that court. Among others, 
the cases of Weightman vs. Washington, Nebraska City vs. 
Campbell and Barnes vs. District of Columbia were subjected 
to critical examination; and the opinion, although not so 
stating it in terms, quite convincingly shows that, whatever 
other conditions of liability may be deemed necessary, the 
adjudged cases holding municipal corporations liable in 
such actions have all involved one of three features, viz: 


1. That the work out of which the injury arose was such 
as ordinarily appertained to private enterprise, and was 
carried on by the municipal corporation just as an indi- 
vidual or private corporation might have carried it on, e. g., 


4 


the construction and maintenance of docks, canals, &c., for 
use of which by individuals tolls were or might have been 
exacted. 


2. That the negligently performed duty was one clearly 
imposed upon the corporation and was so imposed in con- 
sideration of benefits or privileges received. 


3. That the charter of the municipal corporation under 
which the duty arose was voluntary, as to the corporation, 
and was accepted by it. 


The opinion concludes: 


“But, however it may be where the duty in question is 
imposed by the charter itself, the examination of the au- 
thorities confirms us in the conclusion that a duty, which 
is imposed upon an incorporated city, not by the terms of 
its charter, nor for the profit of the corporation pecuniarily 
or otherwise, but upon the city as the representative and 
agent of the public, and for the public benefit, and by a gen- 
eral law applicable to all cities and towns in the Common- 
wealth, and a breach of whicii in the case of a town would 
give no right of private action; is a duty owing to the pub- 
lic alone, and a breach thereof by a city, as by a town, is to 
be redressed by prosecution in behalf of the public, and will 
not support an action by an individual, even if he sustains 
special damage thereby.” 

Hill vs. Boston, 122 Mass., p. 380. 


II. 


THE CHARACTER OF THE SO-CALLED MUNICIPAL CORPORATION, 
THE DISTRICT OF COLUMBIA. 


Prior to the creation of the municipal® corporation, The 
District of Columbia, there were in the District three cor- 
porations for municipal purposes, viz: Georgetown, incor- 
porated by Maryland by act of 1789, chap. 23; the Levy 
Court, created by act of Congress of March 3, 1801 (see. 4, 
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2 Stat., 115); and Washington, incorporated by Congress by 
act of May 3, 1802 (2 Stat., 195). Many subsequent acts re- 
lating to the general powers of these corporations were passed 
from time to time, of which the most important are as fol- 
lows: 


Georgetown: Acts of Maryland, 1797, chap. 56, 1799, 
chap. 85; Acts of Congress, March 3, 1806 (2 Stat., 332) 
March 3, 1809 (Do., 537). 

Levy Court: Acts of Congress, July 1, 1812 (2 Stat., 771), 
May 3, 1862 (12 Stat., 383), March 3, 1863) (Do., 799). 

Washington: May 15, 1820 (3 Stat., 583), May 26, 1824 
(4 Stat., 75), May 20, 1826 (4 Stat., 186), May 17, 1848 (9 
Stat. , 228). 


The municipal corporation, The District of Columbia, was 
created by act of Congress of February 21, 1871 (16 Stat., 
419), and continued, with provisions for a temporary gov- 
ernment of the District, by act of June 20, 1874 (18 Stat., 
116). The existing permanent government was provided by 
act of June 11, 1878. (20 Stat., 102.) 


The late corporation of Washington, under the acts above 
cited, had certain duties imposed upon it in consideration 
of certain privileges granted, and the means to perform 
those duties were within the control of the corporation; 
whereby it was rendered liable for negligence in the per- 
formance such duties. 

Weightman vs. Washington, 1 BI1., 39. 


And under its first form of government the District of 
Columbia was similarly situated and, as holding a voluntary 
charter, was similarly liable. 

Barnes vs. Dist. Col., 91 U.S., 540. 


But this form of government of the District wholly dis- 
appeared in 1874. By the above-cited act of June 20 of that 
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year it was provided as to the government substantially as 
follows : | 
(1.) The former government was abolished. (Sec. 1). 


(2.) A Commission was created, to consist of three persons 
appointed by the President, with authority to exercise the 
former powers of the Governor and Board of Public Works 
under the earlier act, subject to certain limitations, and with 
“power to apply the taxes and other revenues of said District 
to the payment of the current expenses thereof, to the sup- 
port of the public schools, the fire department’ and the 
police,” and to the payment of certain debts of the District ; 
but the Commission was forbidden to make any contracts or 
incur any obligations except such as might be necessary to 
the faithful administration of valid laws, the execution of 
existing legal obligations and contracts and the protection 
and preservation of improvements existiug or commenced 
at the time of the passage of the act. (Sec. 2.) 


(3.) An officer of the Engineer Corps of the Army was pro- 
vided to be detailed to discharge the duties formerly de- 
volved upon the chief engineer of the Board of Public Works 


(See. 3.) 


(4.) A tax for the support of the government was levied 
and its collection provided for. (Sec. 4.) 


(5.) A joint select committee was provided for to prepare 
a frame of government for the District. (Sec. 5.) 


(6.) And other provisions were made not material to the 
question under consideration. (Sec. 6-10.) 


The powers of the Governor and Board of Public Works, 
to which this Commission succeeded, did not in any respect 
involve the levying of any tax,or the application of any Dis- 
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trict funds to any purpose except in pursuance of appropria- 
tions previously made by law. (16 Stat., 419.) 


By the act of June 11, 1878, creating the existing govern- 
ment of the District, it is provided, as affects the question 
now under consideration, as follows: 


(1.) The District continues a municipal corporation, and 
the Commissioners provided for by the act are to be deemed 
and taken as officers of such corporation. (Sec. 1.) 


(2.) The Commissioners consist of two civilians and an 
officer of the Engineer Corps of the Army, respectively ap- 
pointed and detailed by the President; and they have the 
powers (except as limited in the act) and are subject to the 
duties, restrictions and limitations of the Commissioners 
under the act of 1874. (Sec. 2.) 


(3.) The Commissioners are the successors of the earlier 
board and they have power, sudject to the limitations of the act, 
“to apply the taxes or other revenues of said District to the 
payment of the current expenses thereof, to the support of 
the public schools, the fire department, and the police;” but 
they may make no contract or incur no obligation other than 
such as are provided for in the act and shall be approved by 
Congress. ‘They are required annually to submit to the Sec- 
retary of the Treasury, “ for his examination and approval, 
a statement showing in detail the work proposed to be under- 
taken by them during the fiscal year next ensuing and the 
estimated cost thereof;” also the cost of constructing, repair- 
ing and maintaining bridges and of maintaining public in- 
stitutions of charity, reformatories and prisons, and the ex- 
penses of the Washington Aqueduct and its appurtenances ; 
“and also an itemized statement and estimate of the amount 
necessary to defray the expenses of the Government of the Dis- 
trict of Columbia for the next fiscal year.” The Secretary 
of the Treasury, having considered the said estimates, sub- 
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mits his statement with the original estimates to Congress ; 
and to the extent to which Congress approves the estimates 
it appropriates the amount of one-half thereof, and the re- 
maining half“ of such approved estimates” is levied and as- 
sessed upon taxable property and privileges in the District 
and collected according to law (sec. 3). The law governing 
the levy and collection of taxes is the act of March 3, 1877 
(19 Stat., 396), which, being earlier in date than the act we 
are considering, is in some respects (e. g., the provisions of 
sec. 2) superseded by the later act. But to make double sure 
the assurance of depriving the Commissioners of all free- 
dom of action, Congress specifically repealed this second sec- 
tion March 3, 1879. (20 Stat., 410.) 


(4.) The Commissioners may, by general regulations con- 
sistent with the tax act just mentioned, or with other ex- 
isting laws (of which there are none on the subject), “ pre- 
scribe the time or times for the payment of all taxes and the 
duties of assessors and collectors in relation thereto.” All 
taxes collected are paid into the Treasury of the United 
States and the same, as well as the appropriations made by 
Congress for its one-half as above provided, are disbursed on 
itemized vouchers, audited and approved by the auditor of 
the District and certified by the Commissioners ora majority 
of them; and all accounts of the Commissioners and the 
tax collectors and all other officers required to account are 
settled and adjusted by the accounting officers of the Treas- 
ury of the United States. (Sec. 4.) 

By subsequent enactment in the several annual appro- 
priation acts for the District from March 3, 1879, to July 1, 
1882 (20 Stat., 410, 21 Stat., 162, 466, 22 Stat., 144), at 
which latter date the provision was made permanent, it is 
provided that all moneys appropriated for the expenses of 
the government of the District, together with all revenues of 
the District from taxes or otherwise, shall be deposited in 
the Treasury of the United States as provided by section 
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four of the act of June 11, 1878, and (except as to the sink- 
ing fund, which is in charge of the Treasurer of the United 
States as sinking-fund commissioner of the District ; sec. 7 
of the act of June 11, 1878, 20 Stat., LO7) shall be drawn 
therefrom only on requisition of the Commissioners, specify- 
ing the appropriation upon which it is drawn; “and in no 
case shall such appropriation be exceeded either in requisi- 
tion or expenditure.” 


(5.) When any repairs of streets, avenues, alleys or sewers 
in the District are to be made, or when new pavements are 
to be substituted in place of those worn out, new ones laid, 
or new streets opened, sewers built, or any works the total 
cost of which shall exceed one thousand dollars, such work 
must be let by contract after due advertising; and one-half 
of the cost of such work, except that done by street railway 
companies, is borne by the United States and credited to its 
contribution to the expenses of the District for the given 
year. (Sec. 5.) 


(6.) The Commissioners annually report their official 
doings in detail to Congress. (Sec. 12.) 


III. 


THE DISTRICTS LIABILITY IN THE LIGHT OF THE ADJUDICA- 
TIONS. 


1. It is apparent that the District of Columbia is a mu- 
nicipal corporation in name only. 

It has no corporators, no franchises, no powers, no rights, 
and no duties. Whatever powers and duties are involved 
in the administration of the affairs of the District belong to 
the Commissioners and are the subject of specific grant to or 
imposition upon those officers by Congress, which has exclu- 
sive jurisdiction in the premises. (Const. U.S., art. I, sec. 
8.) The District, as a corporation, is given absolutely 
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nothing in the way of municipal power. Neither it nor its. 
citizens may participate in the choice of one of its officers ; 
neither it nor they can pass a by-law or ordinance of any 
kind, such legislative powers as are exercised in the Dis- 
trict, except by Congress, being conferred upon the Commis- 
sioners e0 nomine: e.g., to make building regulations (20 
Stat., 1381) and police regulations (24 Stat., 368). Not even 
the Commissioners can raise one dollar in any manner, by 
tax or otherwise, for any purpose. Not one dollar can be 
spent by any officer of the District except the Commis- 
sioners, and they can make no expenditure except by requi- 
sition on the appropriations made on the “approved esti- 
mates” which have passed the ordeal of Congress. 

It has no charter in the true sense of the word. The act 
providing the existing Government is the expression of the 
means adopted by Congress for the exercise of its constitu- 
tional authority, and confessedly it speaks the wili of Con- 
gress to retain full control in the premises. 


2. If a municipal corporation in more than name, .the 
District presents none of those features of which some one 
at least has always been held an essential to liability. 


(a.) It is charged with no work ordinarily appertaining to 
private enterprise; no work not distinctively public in its 
character. 


(b.) It is the recipient of no benefits or privileges in con- 
sideration of which liability can be imputed to it. 


(c.) It has not a voluntary charter. Even if it had such 
charter there is much force in what was said by the court 
in [Hill vs. Boston (122 Mass., p. 380) : 


“ We find it difficult to reconcile the view that the mere 
acceptance of a municipal charter is to be considered as con- 
ferring such a benefit upon the corporation as will render 
it liable to private action for neglect of the duties thereby 
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imposed upon it with the doctrine that the purpose of the 
creation of municipal corporations by the State is to exer- 
cise a part of its powers of government— a doctrine uni- 
versally recognized, and which has nowhere been more 
strongly asserted than by the Supreme Court of the United 
States in the opinions delivered by Mr. Justice Hunt in 
United States vs. Railroad Company, 17 Wall., 322, 329, and 
by Mr. Justice Clifford in Laramie vs. Albany, 92 U.S., 307, 
308.” ; 


To which may be added the language of this Court in 
still another case : 


“A municipal corporation, in the exercise of all of its duties, 
including those most strictly local or internal, is but a de- 
partment of the State. The Legislature may give it all the 
powers such a being is capable of receiving, making it a 
miniature State within its locality. Again, it may strip it 
of every power, leaving it a corporation in name only; and 
it may create and recreate these changes as often as it 
chooses, or it may itself exercise directly within the locality 
any or all the powers usually committed to a municipality. 
We do not regard its acts as sometimes those of an agency 
of the State and at others those of a municipality, but that, 
its character and nature remaining always the same, it is great 
or small according as the Legislature shall extend or con- 
tract its sphere of action.” 

Barnes vs. Dist. Col., 91 U. S., 544-5. 


But, of course, whether great or small, the liability of a 
municipal corporation in the respect under consideration 
depends upon the features we are noticing. 


(d.) The means to perform the supposed neglected duty are 
not within the control of the corporation. 


(e.) Above all things, neither the District nor any of its 
officers could pay a judgment rendered against it, and there 
is no possible process whereby such payment could be en- 
forced. A mandamus upon the District or the Commission- 
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ers toa levy a tax for the purpose, even if procurable, would 
be futile, because neither can levy a tax for any purpose. A 
mandamus upon the Commissioners to submit an estimate 
for such judgment would be impossible, as trenching upon 
the domain of discretion; but, even if possible, such man- 
damus could not compel the approval of such estimate by 
either the Secretary of the Treasury or Congress. Such 
judgment could not be satisfied by levy on the property of 
the District, for the District has and can have nv property 
which is not a governmental instrumentality and which is, 
accordingly, not liable to execution. Judgments against 
the District, no matter for what causes of action, are paid by 
Congress by appropriation in the usual way, out of the 
moneys in the Treasury of the United States. 


3. A special feature of the District’s situation is entitled 
to great weight in determining the question of its lability. 
The streets of the City of Washington are the fee-simple 
property of the United States; so much so that the United 
States may sell or otherwise dispose of them. ‘This is the 
oft-declared law of this Court. 
Van Ness vs. Washington, 4 Pet., 232. 
Potomac Co. vs. Upper Potomac Co., 109 U. S., 672. 
Edmonds vs. B. & P. Co., 114 U.S., 453. 


While the late corporation of Washington was given a 
certain control of these streets, it was also furnished the 
means and given a consideration for the effective exercise of 
such control. The same is true of the corporation, the Dis- 
trict of Columbia, as originally created. 

But as the corporation is now constituted it has nothing 
to do with the streets, as a corporation. The care of the 
streets is committed to certain officers who, in that behalf, 
must be regarded as the agents of the United States only. 
The limitations under which they rest as to means to enable 
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them to discharge their duties in the premises have already 
been pointed out. And it cannot be too often repeated that 
the corporation is not only not charged with any duty in the 
premises and has no means to discharge such duty if im- 
posed, but also that it receives from the United States no 
consideration for any supposed taking on itself the burden, 
if any such exist, of the care of the latter’s property. 


Henry E. Davis, 
For the Plaintiff in Error. 
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OCTOBER TERM, 1888. 


Tue Disrricr or Cotumpia, Plaintiff 
in Error, 
rs, , No. 182. 


LAWRENCE E. GANNAN. 


BRIEF OF DEFENDANT IN ERROR. 


STATEMENT OF THE CASE. 


This was an action brought by the defendant in 
error in the Supreme Court of the District of Colum- 
bia to recover damages for injuries sustained by him 
by being thrown from his carriage upon the street in 
the City of Washington and seriously injured. He 
claimed that the accident was occasioned by the neg- 
ligence of the District authorities in permitting a stop 
box to protrude some inches above the surface of Ver- 
montavenue near the middle of the street, upon which 
he drove in the twilight of the evening, by reason of 
which one of the axletrees of his carriage was broken, 
and he was thrown to the ground with great violence, 
and was permanently injured. 

The defendant below plead “not guilty.” 
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The case was tried and a verdict for $5,000 damages 
was rendered by the jury. 

The defendant below, after verdict, filed two mo- 
tions for a new trial. 

The first assigned as grounds the following : 

First. That the verdict is contrary to the evidence. 

Second. That the evidence adduced at the trial was 
insutticient to support the verdict. 

Third. That the damages awarded by the jury are 
excessive. 

The second is a motion for new trial on bills of ex- 
ceptions for errors of law committed by the justice in 
his instructions to the jury. 

The defendant below also filed a motion in arrest of 
judgment, and asssigned for cause: 


“That there is no allegation that the District of Co- 
lumbia had any notice of the cause of the injury com- 
plained of in said declaration.” 


The first motion for new trial and the motion in ar- 
rest of judgment were overruled after argument, and 
judgment entered on the verdict ( Rec. p. 4), from which 
an appeal was taken to the general term. (Rec. 4-4.) 

The motion for new trial on exceptions under the 
rules of the court is for hearing in the general term 
in the first instance. 

The case was heard in the general term upon the ap- 
peals, as well as upon the exceptions, and the judg- 
ment of the court at special term was aflirmed with 
costs. (Ree. 25.) From this judgment of the general 
term the case comes into this court by writ of error. 
(Ree. 25.) 

The decision of the general term is final as to the 
motion for a new trial upon the grounds that— 


The verdict is contrary to the evidence. 


That the evidence adduced at the trial was insuffi- 
cient to support the verdict. 

That. the damages awarded are excessive. 

[t has been repeatedly held by this court that a judg- 
ment on a motion for a new trial is not reviewable 
here. : 


Pomeroy’s Lessee vs. Bank of Indiana, 1 Wall., 
592. 

Sparrow os. Strong, 3 Wall., 97. 

Same os. saine, 4 Wall., 584. 


ARGUMENT. 
Morion IN ARREST OF JUDGMENT. 


Whether the overruling of the motion in arrest of 
judgment is properly here for revise or not, we will 
not stop to inquire; but will proceed to consider it. 
[It is covered by the last exception, which is not num- 
bered, but is fourd at the bottom of p. 24, Ree. 

The defendant below moved to arrest the judgment 
upon the ground : 


That there is no allegation that the District of 
Columbia, had any notice of the cause of the injury 
complained of in the declaration. In other words, 
the declaration does not aver that the District had 
notice that the boxes upon the manholes in the street 
were projecting, so as to be dangerous. 


The declaration does aver: 


‘“ That on or about the 23d day of April, and for a 
long term prior thereto, the defendant wrongfully and 
unjustly allowed and permitted these certain projec- 
tions,” ete. 
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All the authorities held that notice will be inferred 
from proof of ‘he existence and continuance of a 
dangerous obstruction, or defect in a street or side- 
walk, sufficiently long to make it probable that the 
ayents of the municipality, must or ought to have 
known it, the averment of “long continuance” is the 
equivalent of the averment of notice. 

2 Dill., Municip. Cops, Sec. 1024, p. 1048..- 
Chattsworth os. Ward, 10 I11., 74. 
Deepley os. Lowry, 74 Ind., 520. 

Dallow vs. Albieen, 50 Mich., 129. 

Glede vs. Mankate, 30 Mich., 256. 

The record shows that testimony of the long contin- 
uance and notoriety of these dangerous projections in 
the street was given without objection. 

See testimony of Mr. Kdward, (p. 11,) to the effect 
that these boxes had projected several inches above 
the surface of the street for two years or more. 


Mr. Bartlett, another witness, on p. 13, says: 


“ These two, I think, or three manholes there that 
had been above the surface for a good while. I often 
drive up and down Vermont avenne, and I had often 
noticed them. I could not tell exactly, but I should 
presume they had been that way six months ora year.” 


This testimony was in precise harmony with the 
allagata. 

But if there had been no averment of notice or its 
equivalent in the declaration, the want of it would be 
cured by verdict. 

If the grant of a reversion * * * which lies in 
grant and can only be conveyed by deed, be pleaded, 
such grant ought to have alleged to have been made 
by deed, and if not so alleged it will be ground of 
demurrer; but if the opposite party, instead of de- 
murring, pleads over, and issue be taken on the grant 


and the jury finds the grant was made, the verdict 
cures the imperfection of the pleading, and it cannot 
be objected to in arrest of judgment or by writ of 
error. 
Stephen’s Pleading, 146~-’7. 
Evan’s Practice, 331. 
Writs of error do not bring up irregularities previ- 
ous to trial, they are waived by the trial on the merits. 
Evans os. Gee, 11 Pet., at 85. 
Marine bk. os. Fulton Bk., 2 Wall., at 258. 


Tue Exceptions. 


l. Exceprion, pp. 20, 21, record, is to the refusal of 
the Court to instruct the jury as prayed. 

The prayer consists of a preamble and two or three 
distinct propositions all embraced in one prayer, and 
refused as a whole. 

If any part of it was bad, it was not error to refuse 
the whole of it, although some part of it standing by 
itself might properly have been given. 


The prayer is as follows: 


“Tf the jury find that with reasonable care the plain- 
tiff could not have avoided the manhole referred to, 
and that there was no defectin the plaintiff’s carriage 
contributing to the accident, and find the other neces- 
sary questions in favor of the plaintiffs, they will then 
consider what amount of damages he is entited to. 

“ The jury is instructed that the rule for estimating 
damages is that of fair compensation for the injury 
described in the declaration such as any and all per- 
sons would be entitled to; that he cannot recover any- 
thing for injury arising in part from any peculiar 
physical organization of his person proved on the 
trial. 

“The rule of care on the part of the defendant as to 
him and the rule of compensation is the same as to 


all other persons.” 
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This was intended to be an instruction as to the 
ineasure of damages, and also that the plaintiff was 
not entitled to recover for injuries resulting to him on 
account of any peculiarity of physical organization. 

It will be seen at the bottom of page 25and on page 
24 that the court gave this part of the prayer almost 
in the language asked, omitting only the preamble to 
the prayer anda part of the last clause of the prayer 
in these words: “ The rule of care on the part of the 
defendant.” | 

The Court’s instruction is as follows: 


* The jury is instructed that the rule for estimating 
damages in this case is that of fair compensation to 
the plaintiff for the injury described in the declara- 
tion, and that the sum allowed (if the jury should find 
a verdict for the plaintiff) should only be such as will 
be allowed to any other person sustaining similar in- 
juries. The plaintiff is not entitled to recover any 
vreater sum because of any injury occurring to him 
from any peculiar physical organization, if the jury 
should find such fact was proved at the trial.” 


The first prayer of the defendant below, page 20, 
record, related to the care required of the plaintiff 
below, and was given by the court as asked; and it was 
certainly not error to refuse to repeat it. 


It was as follows: 


“ That if the plaintiff had full notice of the position 
and condition of the stop-box referred to, it was his 
duty to have avoided driving over it; that if in rea- 
sonable care he could have avoided it and did not, he 
cannot recover in this case.” 


So far as any useful instruction to the jury was con- 
cerned, all that was asked in this omnibus prayer cov- 
ered by the first exception, was given by the court, 
and it is not error to refuse to charge in the language 
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prayed, although it may be correct, but the court may 
formulate the instructions in its own language. 


The prayer as asked could not properly have been 
given because of the preamble, which required the 
jury to find, as preliminary to estimating the damages. 


First, That the plaintiff, with reasonable care, could 
not have avoided the manhole. 

Second, That there was no defect in the plaintiff’s 
‘arriage contributing to the accident, and, 


Third, They were to “ find the other necessary ques- 
iions in favor of the plaintiff.” 

The first finding required was probably right enough 
and the jury had already been instructed, in order to 
entitle the plaintiff to recover, they must find that he 
could not, with reasonable care, have avoided the stop- 
box, so that there was no objection to this save that it 
was a repetition which the court was not required to 
vive, and having once viven it, it was not in error to 
refuse to repeat it. 

The second preliminary finding the court could not 
have required of the jury, for there was not a syllable 
of evidence tending to show that there was any defect 
in the plaintiff’s carriage which could have contrib- 
uted to the accident, and this of itself was sutticient 
reason for rejecting the prayer as offered. 

The third preliminary finding required the jury to 
“find the other necessary questions in favor of the 
piaintiff.”. There is no hint as to what the “ other 
necessary questions” are. They couid not, of course, 
be presumed to know what preliminary facts it was 
necessary to find, unless they were instructed by the 
court, and for this reason the prayer as submitted 
coula not properly have veen given. 

All of the prayer that it was proper to give the court 
gave in the first prayer asked by the defendant on p. 
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20, and in the instruction given by the court on p. 32-4, 
which was the court’s modification of the prayer as 
asked. 

SECOND EXCEPTION, on page 21. 


“That if from all the proved conditions and circum- 
stances attending the accident complained of it shall 
appear as probable to the jury that the axletree of the 
plaintiff’s carriage was defective, and the defect con- 
tributed to the accident, he cannot recover.” 


There was not a word of evidence tending to show 
any defect in the axletree of the plaintiff’s carriage, 
and for this reason the court refused to vive it. 

The prayer is also obnoxious to the objection that 
no intimation is given as to what proved conditions 
and circumstances attending the accident they are to 
place their conjecture that there might have been a 
defect in the axletree upon. 


Skipping for the present the third, fourth, fifth and 
sixth exceptions, as they all relate to the liability of 
the District to be sued and are hereinafter discussed 
under the head of “ jurisdiction,” we pass to the 

SEVENTH Exception on p. 23, Rec. It is to the instrue- 
tion yiven by the court upon its own motion which is 
unquestionably correct. 

EKigntH Exceprion, pp. 25-24, Ree., is in substance, 
and most of it in the form in which the defendant 
prayed the court to instruct the jury in his second 
prayer, but it appearing in the first exception on p. 21 
tec., and no part of it is in conflict with the instrue- 
tion asked by the defendant, and it is correct. 


JURISDICTION. 


‘THE DEFENDANT IN ERROR INSISTS THAT THIS COURT HAS 
NO JURISDICTION OF THIS CASE, 


The judgment below was for just $5,000. 
The act of Congress approved March 3, 1885, en- 
titled : 


“An act regulating appeals from the Supreme 
Court of the District of Columbia, and the Supreme 
Courts of the several territuries, 3 Stats., L. 443, is 
as follows: e 

Sec. 1. That no appeal or writ of error shall here- 
after be allowed from any judgment or decree in any 
suit at law or in equity in the Supreme Court of the 
District of Columbia, or the Supreme Court of any 
of the territories of the Uuited States unless the inat- 
ter in dispute, exclusive of costs, shall exceed the sum 
of five thousand dollars. 


Sec. 2. That the preceding section shall not apply 
to any case wherein is involved the validity of any 
patent or copyrights, or, in which is drawn in question 
the validity of a treaty or statute of or an authority 
exercised under the United States; but in all such cases 
an appeal or writ of error may be brought without re- 
vard to the sui or value in dispute.” 


It has repeatedly been held by this court that inter. 
est upon the judgment below cannot be computed in 
making up the amount in dispute necessary to give 
jurisdiction in error or upon appeal, and we supposed 
that it was settled beyond controversy, but we are ad- 
vised by the learned counsel for the plaintiff in error 
that he will contend that under the recent decision in 
Zeckendorf vs. Johnson, 125 U. S., 617, the interest 
which accrued on the judgment in the special term 
between the rendition of that judgment and the judg- 
ment of affirmance in the general term may be added, 
thereby increasing the amount in dispute, so that will 
exceed $5,000, and thus give jurisdiction in error un- 
der the first section of the act referred to. 
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As it presents a question of much importance be- 
yond the case at bar, before discussing Zeckendorf ps. 
Johnson, we crave the pardon of fhe court for present- 
ing a brief digest of some of the decisions of the 


court upon this point. 


The Patapsco,12 Wall., 451. On the 15th of July, 
1868, the master reported the amount due $1,982. On 
the 11th of February, 1870, the circuit court decreed 
in favor of the libellant for the amount reported 
“with interest from the date of the report.” Adding 
the interest to the princip.l at the date of the decree 
the amount was $2,200 and upwards. The jurisdic- 
tional amount for appeal was then $2,000. 


This court held that the interest should be computed 
on the amount found by the master up to the date of 
the decree. Itwasthe precise equivalent of adding the 
interest up tothe time of decree to the principal and 
making the decree for that amount, as that was the 
real ainount then due at the date of decree; but there 
was no adding of interest after the decree to make up 
the jurisdictional amount. 


New York Elevated R. R. os. Fifth National 
Bank, 118 U.S., 608. 


The plaintiff obtained a verdict for $5,000; daimn- 
ages on the 9th of June, 1886. A motion was 
made for new trial, which was denied on the 10th of 
August, same year, when judginent was entered for 
$5,068.33, being the:-amount of the verdict with inter- 
est up to the entry of the judgment. 


On motion to dismiss in this court, it was claimed 
by the defendant in error that “the matter in dis- 
pute,’ was the amount of the verdict, and not the 
amount of the judgment. Said the Chief Justice on 
page 619: 
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“The value of the matter in dispute is fixed by the 
amount of the judgment.” 


On page 610: 


“It is true that our jurisdiction depends on (fhe 
amount of the judgment eaclusive of interest thereon. 
Knapp os. Banks, 2 How., 73; Western Union Tele- 
graph Company vs. Rogers, 93 U.S. 565, 566; but here 
the interest accrued before the judgment and not after. 
In the Patapseco, 12 Wall., 451, jurisdiction was taken 
in a case where the decree was for 31,892 “ and inter- 
est fromm the date of the report,’ which made more 
than $2,000 due at the time of the decree, that being 
then the jurisdictional limit.” 


In Knapp os. Banks, 2 How., 73, said Mr. Justice 
Story: 


“ The amount in controversy is to be decided by the 
sum in controversy at the time of the gudgment, and 
not by any subsequent addition thereto such as inter- 
est.” 


Said Mr. Chief Justice Waite in Western Union Tel- 
egraph Co. os. Rogers, 98 U.S., at 566: 


“In determining the jurisdictional amount neither 
interest cn the judgment nor costs of suit can enter 
into the computation.” Citing Kuapp os. Banks. Su- 
pra. 


In Walker os. United States, 4 Wall., 164. 
Said Mr. Chief Justice Chase: 


“In determining the jurisdictional sum or amount 
it is obvious that neither interest on. the Judgment nor 
costs of suit can enter into the computation, for costs 
from no part of the matter in dispute, ard interest on 
the judgment can only arise after rendition, while the 
jurisdictional amount, if determined by the judgment, 
is fixed at rendition. 
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In all these cases and others which might be cited, 
this court has unwaveringly held that the amount in 
dispute was the amount fixed by the judgment at its 
rendition; and that it could not be enlarged by the 
addition of interest upon the judgment for the pur- 
pose of giving jurisdiction to this court. 

Zeckerdorff ns. Johnson, 123 U.3S., 617. 

In this case a judgment was rendered inthe District 
Court of Arizona for $4,304.93 “ with interest on $2,800 
of that sum at the rate of 2 per cent. per month from 
the date hereof until paid, and interest on $1,504.33 at 
the rate of ten per cent. per annum Jrom the-date 
hereof until paid,” from which an appeal was taken 
to the Supreme Court of the Territory. 

This court held that the amount in dispute was the 
amount due at the time of the judgment of afirmance 
by the Supreme Court of the Territory, and not the 
amount due at the rendition of the judgment of the 
District Court and by adding the interest which had 
accrued between the two dates the amonnt exceeded 


=, 


$5,000, and the court refused the motion to dismiss. 


The learned Chief Justice cited The Patapscoand N:- 
Y. Elevated Railroad os. Fifth National Bank, supra, 
as authority. In both of these cases interest was al- 
lowed to be computed, but in the latter case it was 
interest which had accrued upon the verdict up to the 
rendition of the judgment, and was incorporated into 
the judgment itself; and in the former the decree was 
for the amount found due by the Master “ with inter- 
est from the date of the report,’ and this court held 
that the amount in dispute was the amount found by 
the Master with interest up to the rendition of the decree. 
So that the interest was, in fact, incorporated into the 
decree. 

We believe no other case is to be found in the re- 
ports of this court where interest is added toa judg- 
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ment or decree to datermine the amount in dispute to 
vive jurisdiction to this court. 


We are at a loss how to reconcile this case with the 
hitherto unbroken line of decisions, unless it be the 
fact that the judgment is for $4,304.93, with interest 
on,” &e., makes the interest a part of the judgment, 
and differentiates it from a case where the judgment 
is simply for a certain sum of money, and the interest 
is a mere énucident which the law attaches, but it is no 
part of the judqment itself. See Phillips Prac., p. 393 ; 
Bank of U.S. os. Daniels, 12 Pet., 52. 


We respectfully submit that a judgment of afirm- 
ance in the appellate court has nothing to do with de- 
termining the amount in controversy, except as it may 
be involved in the alleged errors presented for review 
by the bill of exceptions. The question is ordinarily 
whether the court of original jurisdiction, which ren- 
dered the judgment, committed error in receiving or 
rejecting evidence in its instructions to the jury. 

This view is sustained by the decision in Railroad 
Company vs. Trook, 100 U.S., 112, which came up from 
this District. It was an action for damages against the 
railroad company, and the verdict was for $4,000. A 
motion was made for a new trial on exceptions and for 
excessive damages. The plaintiff below thereupon re- 
mitted $1,500, and the judgment was entered for $2,500. 
This judgment was afterwards ailirmed on appeal by 
the General Term. The company then removed the 
case here by writ of error, and a motion was made to 
dismiss because the matter in dispute did not exceed 
$2,500. 

The motion to dismiss was granted. Said Mr. Chief 
Justice Waite: 


‘‘Cases brought here by writ of error for the re-ez- 
amination of judgments of affirmance in the Supreme 
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Court of the District of Columbia, the value of the 
matter in dispute is determined by the Judqment af- 
jirmed without adding interest or costs.” 


If interest had been computed on the judgment of 
the Special Term up to the judgment of atlirmance by 
the General Term, the amount would have exceeded 
$2,500, and the case would have been properly here. 

But the court expressly held thatin this District the 
amonnt of the matter in dispute “ was determined by 
the judgment affirmed.” 

We submit that whatever view the court may take 
of Zeckendorff os. Johnson, The Railroad Company vs. 
Trook is conclusive of the question in this case. 


THE WRIT OF ERROR WILL NOT LIE TO THIS COURT UNLESS 
It INVOLVES ONE OF THE EXCEPTIONS, AUPHORIZ- 
[ING AN APPEAL WITHOUT REFERENCE TO 
THE AMOUNT IN CONTROVERSY. 


These exceptions are 

1. Any case wherein is involved the va/idity of any 
patent, or copyright. 

2. Any case in which is drawn in question, the 
validity of a treaty or statute of the United States, 
or: 

3. The validity of any authority exercised under 
the United States. 

There is no suggestion of any one of these questions 
in the record, save in the so-called prayers of the 
defendant below, found in 3d, 4th, 5th, and 6th, ex- 
ceptions on pp. 22, 23 and 24, Ree. 

The said prayers are as follows, viz: 

1. “ The present government of the District of Col- 


umbia having been imposed upon the people of the 
District without any power or opportunity on the part 


Ly 


of said people to accept or reject the same; the Dis- 
trict cannot be held responsible for the negligence of 
the government.” : 


2. * The District of Columbia, under the form of 
government existing at the time of the accident, which 
is the subject-matter of this suit is not liable for dam- 
ayes resulting from said action.” 


5. “If the care of the streets of the city of Wash- 
ington as a public duty is imposed by the statutes up- 
on the District of Columbia, the performance of which 
is for the general benefit, and the District derives no 
profit from it, then no action can be maintained against 
the District for damages resulting from a neglect to 
perform such duty.” 


4. * The present form of government of the District 
of Columbia consisting as it does of officers who are all 
appointed and paid by the United States, without any 
power to levy taxes or expend money except as di- 
rected by Congress, is not of such a character as to 
make the District responsible in damages for any nezg- 
livence of those officers.” 


The vist of the foregoing prayers is, that because 
the people living here had no power to either accept 
the present Government of the District of Columbia 
or reject; therefore, the District is not responsible for 
either its acts of omission or commission. 

The conclusion is a non-sequitur; but suppose it 
was not, and that the court below clearly erred in re- 
fusing to instruct the jury as prayed, how would that 
ruling affect the validity of any Statute of the United 
States ? 

The court in rejecting these prayers does not under- 
take to pass upon the validity of the Government of 
the District of Columbia, indeed, the jury were not 
even told how that government was created, the prayer 
assumes the governinent to be a va/id one, but says, 
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that for the reasons given, the District is not liable 
for damages for the negligence of the government, 
and is not liable for damages in this action. 

The error complained of is not that the court de- 
cided the act or acts of Congress creating the District 
Government ¢znalid, or that the question of the valid- 
ity of said acts was in any way involved, but that the 
court erred in construing them so as to hold the Dis- 
trict liable for damages for negligence. 

The part of the 2d section of the act of March 3, 


1885, under which this case is brought here viz., “or 


in which is drawn in question the validity of a treaty or 
a statute of, or an anthority exercised under the United 
States,” so far as it goes, is copied verbatim from sec- 
tion 709 of the Revised Statutes of the U.S., which 
provides for appeals from the State Court to this court. 
Section 709, however, adds to the words transterred to 
the first named act, “and the decision is against their 
validity.” So that under this clause of section 769 if 
it stood alone, it would have been essential in order 

to bring a case from a State Court here, not only that 
the validity of treaty @a Statute of the United States 
or an authority exercised under it should have been 
drawn in question, but that a decision adverse to the 
validity should have been rendered by the State Court. 


But section 709 contains other provisions which it 
will be necessary to quote in order to a proper under- 
standing of the argument. It further provided, “ or 
where is drawnin question the validity ofa statute of 


or an authority exercised under any State, on the’ 


ground of their being repugnant to the Constitution, 
treaties, or laws of the United States, and the decision 
is in favor of such validity. 


Under this clause an appeal is allowed to this court 


where the validity of a statute of a State or an au- 


thority exercised under it, is drawn in question on the 
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ground that it is repugnant to the Constitution, treat- 
ies, or laws of the United States, and the State Court 
has decided in favor of its validity. 

But section 709 goes still farther and provides— 


“Or where any title, right, privilege, or immunity 
is claimed under the Constitution, or any treaty or 
statute of or commission, held, or authority exercised 
under the United States, and the decision is against 
the title, right, privilege, or immunity specially set 
up or claimed by either party under such Constitu- 
tion, treaty, statute, commission or authority.” 


In any of these cases an appeal is allowed. 

This section 709 is the 2d section of the act of Feb- 
ruary 5, 1867, to amend the judiciary act of 1789, and 
was held by this court in Murdoch os. City of Mem- 
phis (20 Wall, 590), to supersede section 25 of that ven- 
erable act. 

The change in the amended act so far as the grounds 
of appeal are concerned, are limited to the last clause 
quoted froin section 709. 

The original provision in sk{jion 25 was: 


“Or where is drawn in question the construction of 
any clause of the Constitution, or of a treaty or 
statute of or commission held under the United States, 
and the decision is ayainst the title, right, privilege or 
exemption specially set up or claimed by either party 
under such clause of the said Constitution, treaty, stat- 
ute or commission “may be re-examined,” «ec. The 
original section 25 and section 2 of the Act of February 
5, 1867, are placed in juxtaposition in the very elabo- 
rate and able opinion of Mr. Justice Miller in Murdock 
os. City of Memphis (20 Wall, at 592-3).” Supra. 


[t will be seen by comparing the two acts that the 
scope of the original section 25 is considerably en- 
larged by the amended act, and this will probably ac- 
count for an y apparent differences which may be found 
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in the decisions of this court before and since the 
amendment relating to this subject. 

A much wider range has been allowed to appeals 
from the State Courts since the act 1867, than before. 

An appeal is authorized “where any title, right, 
privilege, or immunity is claimed, under the consti- 
tution, or any treaty or statute of or commission held 
or authority exercised under the United States, and 
the decision is adverse to the claim set up by either 
party.” | 
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Now let us contrast the foregoing with section 2 of 


the act of 1885, providing for appeals from this Dis- 
trict, with which we are dealing. 
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“ The appeal under this act where the amount in con- 
troversy does not exceed $5,000, is limited to— 

1 A case wherein is involved the validity of patent 
or copyright. 

2. Where is drawn in question the ra/idity of a treaty 
or statute, or of an authority exercised’ under the 
United States.” 

No appeal is allowed under this act where there is 
a mere claim of title, right, privilege or immunity 
under the Constitution or any treaty, statute of, or 
commission held, or authority exercised under the 
United States; but simply and only where the valid- 
ity of a patent or copyright is involved, or where the 
validity of a treaty, statute of or authority exercised 
under the United States is drawn in question. 

We have taken pains to thus compare and contrast 
the statute authorizing appeals from the State Courts 
and the act authorizing appeals from the Supreme 
Court of the District of Columbia, because in the brief 
submitted by our learned friend, Mr. Totten, upon the 
motion to disiniss the writ of error in the case of the 
Baltimore & Potomac R. R. Co. os. Hopkins, No. 1,173, 
and now before the court, and wherein is involved the 
construction of this District Act, we find the court is 
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cited to adjudications of this court under section 709, 
Rev. Stats., and the original section 25, judiciary act, 
as conclusively determining the construction of the 
right of appeal in this District under the act of 1885. 

The learned counsel particularly citing and quoting 
froin the opinion in Dupasseur vs. Rochereau. (21 
Wall, 134.) 

Said Mr. Justice Bradley : 


* ‘The case would be one in which a title or right is 
claimed wnder an authority exercised under the United 
States, and the decision is against the right or title set 
up. It would thus be a case arising under the laws of 
the United States establishing the Cireuit Court and 
vesting it with jurisdiction.” 

, 

After quoting the language of Mr. Justice Bradley 
Mr. Totten’s brief proceeds to say that “although the 
court sustained the jurisdiction, it held that the de- 
cision of the Court below was correct.” 

Of course it did, because the simple claim of right 
or title under an authority exercised under the United 
States was suftlicient to give jurisdiction to this court 
under Sec. 709. It was not essential that the decisions 
below should have been wrong or that the authority 
should have been questioned. Indeed, the validity of 
the authority was assumed. : 

But in order to authorize an appeal under the act of 
1885 the validity of the authority itse/f must be drawn 
in question, and herein is the difference between the 
right of appeal under this act and under that part of 
Sec. 709 which authorizes an appeal— 


“ Where any title, right, privilege, or immunity is 
claimed under the Constitution or any treaty, statute, 
commission, or authority exercised under the United 
States, and the decision is against the title, right, 
privilege, or immunity specially set up or claimed by 
either party.” 
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And hence Dupasseur os. Rochereau and all other 
adjudications under that part of Sec. 709 are totally 
inapplicable to the case at bar. 
The decisions of this court upon that clause of Sec. 
709, which provides as follows, viz— 


‘Where is drawn in question the validity of a sta- 
tute or of an authority exercised under any State, on 
the ground of their being repugnant to the Constitu- 
tion, treaties, or laws of the United States, and the 
decision is in favor of their validity,—” 


Are numerous and are entirely conclusive of what is 
meant by the term “ validity” as used in that clause, 
and they all speak the same languaye and in our judg- 
ment are conclusive of what is meant by “ validity” 
in the Act of 1885. This part of the original Sec. 25 
was not changed by the act of February 5, 1867. 

We beg leave to call the attention of the court toa 
few of them. 

Commercial Bank of Cincinnati os. Bucking- 
ham, 5 How., 317. 


The Commercial Bank of Cincinnati was incorpor- 
ated by the act of the Legislature of Ohio, passed on 
the llth of February, 1829, which provideée that in 
case the bank should at any time suspend payment 
and refuse to pay in gold and silver any note or bill 
on demand, it should be liable to pay as additional 
damages, to the holder of such notes, twelve per cent. 
per annum on the amount thereof for the time during 
which the payment should be refused or delayed. By 
a previous act of January 24, 1824, all banks had been 
declared liable to pay six per cent. interest on their 
notes when they had refused payment on demand. 
The only question which arose on the trial of the case 
was whether the bank was liable to pay the twelve 
per cent. in addition to the six per cent. given by the 
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Act of 1824, or only the twelve per cent. imposed by 
the act of incorporation. 

Says Mr, Justice Grier: Did the decision draw in 
question the validity of these statutes on the ground 
of repugnancy to the Constitution of the United 
States, or was the Court merely called upon to decide 
on their construction ? 


“ We are of opinion that there can be but one ap- 
swer to these questions, and but few words necessary 
to demonstrate its correctness. Now it is conceded 
that the Act of 1824 is valid and constitutional whether 
it applies to the plaintiff’s charter or not; and, if so, 
it follows as a necessary consequence that the ques- 
tion submitted to the court and decided by them was 
one of construction and not of validity.” 


The appeal was dismissed. 

Referring to this case Mr. Justice Miller says, in 
Bridge Proprietors vs. Hoboken Company, 1 Wall., at 
i44 : 


“The case of the Commercial Bank os. Bucking- 
haim’s Executors does not conflict with this view, be- 
cause that was a case in which the prior and subse- 
quent statutes were both admitted to be valid under 
any construction of them, and therefore no construe- 
tion placed by the State Court on either of them 
would draw in question its validity as being repuy- 
nant to the Constitution of the United States or any 
act of Congress.” 


Lawler os. Walker, 14 How., 150, was brought into 
court by writ of error to the Supreme Court of Ohio 
under the 25th Section of the judiciary act upon the 
ground that certain statutes of the State of Ohio were 
repugnant to the Constitution of the United States, 
Says Mr. Justice Wayne on p. 155: 


“Its seems to us that the statement gives its own 
answer, and that the Supreme Court in making its de- 
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cision only gave a construction to an Act of Ohio, 
which neither of itself nor by its application involved 
in any way arepugnancy to the Constitntion of the 
United States by impairing the obligation of the con- 
tract. Whether the construction of the act and the 
charter of the Canal Company was correct or not we 
do not say. We do not mean to discuss that point or 
to give any opinion upon it, but we mean to say that 
the construction does not violate a constitutional 
point under the 25th Section of the judiciary statute, 
so as to give this court jurisdiction of this cause.” 

Messenger os. Mason (10 Wall, 507) was brought here 
upon a writ of error to the Supreme Court of lowa, 
under the section 25, judiciary act. The certificate of 
the State Court was as follows: 


“That on the final hearing the validity of the par- 
tition law of Iowa Territory, approved January 4, 1839, 
was drawn in question, on the ground that the same 
was in conflict with the ordinance of 1787, the Consti- 
tution of the United States, the treaties and laws 
thereof, that the objections thereto were overruled, 
and the statute held to be valid.” 


On motion to dismiss the writ of error. Mr. Justice 
Nelson referring to Maxwell os. Newbold, 18 How., 511, 
said: 


“The Chief Justice in delivering the opinion of the 
court observes, that “the clause in the Constitution 
and the laws of Congress should have been specified 
by the plaintiff in error in the State Court in order 
that this court might see what was the right claimed 
by them, and whether it was denied by the State 
Court.” This court had previously ruled in Lawler os. 
Walker ef a/, that the statement in the certificate of 
the State Court that there was drawn in question the 
ralidity of the statutes of Ohio, without saying what 
statutes, was too indefinite, and that the statutes com- 
plained of should have been specified. ‘These decis- 
ions were reattirmed in Hoyt vs. Shelden. It is quite 
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clear, upon these authorities that the constitutional 
objections taken in the presert case is too general to 
be noticed on a writ of error under the 25th section.” 


The foregoing, and other eases which night be cited, 
show that the settled adjudication of this court is that 
in Section 25 of the judiciary act, and in Section 709 
of the Revised Statutes, the term “nalidity,” when ap- 
plied to a statute or authority, does not mean the con- 
struction of it, where the validity is not questioned 

Applying the doctrine of these authorities to this 
case how can this court aequire jurisdiction ? 

There is not in either one of the four prayers upon 
which the Federal question is supposed to be based, a 
single sentence or word which attempts to call in ques- 
the validity of the District Government, but they 
simply suggest that under that governinent, conceded 
to be valid, the District should not be liable for dam- 
ayes for negligence in failing to keep the streets in 
repair. 

What is that but simply a question of construction? 


BuT THESE SO-CALLED PRAYERS DO NOT PRESENT ANY 
TREATY, STATUTE OR AUTHORITY EXERCISED UNDER THE 
UNITED STATES TO BE EVEN CONSTRUED, MUCH LESS IS 
THEIR VALIDITY QUESTIONED. 


The nearest the Ist, 2d, and 4th prayers come to 
designating what is to be construed is to refer to the 
+ present form of Government of the District of Co- 
lumnbia.” And the 3d refers simply to the statutes 
without even sayiug Statutes of the United States. 
They don’t tell the jury how the Government was 
created—whether by act of Congress or otherwise; or 
what part of the governmental organism is referred to. 

Certainly, in judicial proceedings something more 
definite is required. 
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Lawler os. Walker, swpra. The Supreme Court of 
Ohio had certified that— 


“ There is drawnin question the validity of statutes 
of the State of Ohio, in which it is claimed by the 
plaintiffs in error those statutes are in violation of the 
Constitution of the United States and which statutes 
have been held valid.” 


Said Justice Wayne, speaking for this Court, p. 152: 


“The statutes complained of in this case should 
have been stated. Without that the court cannot ap- 
ply them to the subject-matter of litigation to deter- 
mine whether or not they violated the Constitution 
and laws of the United States.” 

In Maxwell os. Newbold, 18 How., 511, said Chief 
Justice Taney at p. 516: 


« And whether a writ of error from this Court will 
lie or not depends upon the questions raised and de- 
cided in that Conrt. But neither of the questions 
made there by the errors assigned refer inany manner 
to the Constitution and laws of the United States, ex- 
cept the third, and the language of that is too general 
and indefinite to come within the provisions of the 
Act of Congress or the decisions of this court. It al- 
leges that the charge of the court was against and in 
conflict with the Constitution and laws of the United 
States. But what right did he claim under the Con- 
stitution of the United States which was denied him 
by the State Court? Under what clause of the Con- 
stitution did he make this claim, and what right did 
he claim under an Act of Congress, and under what act 
in the wide range of our statutes did he claim it? The 
record does not show nor can this court undertake to 
determine that the question as to the faith and credit 
due to the record and judicial proceedings in Ohio 
was made or determined in the State Court, or that 
the court ever gave any opinion on the question. Nor for 
ausht that appears in the record, some other clause in 
the Constitution or some other laws of Congress may 
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have been relied on, and the mind of the court never 
‘alled to the clause of the Constitution now assigned 
as error in this court. This cannot be distinguished 
from the case of Lawler vs. Walker et al., 14 How., 
149. In that case the State Court certified that there 
was drawn in question the validity of statutes of Ohio, 
&e., Without saying what statutes, and in the opinion 
of this court, dismissing the case for want of jurisdic- 
tion, they say: ‘ The statutes complained of in this 
case should have been stated. Without that the court 
cannot apply them to the subject-matter of litigation 
to determine whether or not they violated the Consti- 
tution of the United States. So in the case before us, 
the clause in the Constitution and the laws of Con- 
gress should have been specified by the plaintiffs in 
error in the State Court, in order that this court might 
see what was the right claimed by them, and whether 
it was denied to them by the decision of the State 
Court.’ ” 


In Bridge Proprietors os. Hoboken Company, 
1 Wall., 143, said this Court. 


“The court must be able to see clearly from the 
whole record that a cerfain provision of the Constitn- 
tion or Act of Congress was relied on by the party who 
brings the writ of error, and that the right claimed 
was decided against him.” 


See also Crowell os. Randall, 10 Pet., 368, where the 
cases are reviewed, and Detroit Railway Co. vs. Gul- 
hard, 114 U.S., 155. 

The record in this case shows that these prayers 


were presented to the court just before the case wen 
to the jury without any explanation or premonition 
(and there was nothing more in fact than the record 
shows). How should the court know what particular 
features of the District Government, or what particular 
Acts of Congress, or what provisions of Acts of Con- 
gress were’ referred to from which it was to be in- 
ferred that the District was not liable for damages for 
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negligence ? and how is this vourt to guess from the 
record what was intended? One thing is manifest, 
however, and that is the va/idity of this form of gov- 
ernment or these Acts of Congress were not called in 
question—the one fact essential to give jurisdiction 
to this court. 


An Avutruority EXERCISED UNDER THE UNITED STATES. 


The Act of March 3, 1885, authorizes a case to-be 
brought to this court where is drawn in question the 
validity of an authority exercised under the United 
States. 

Under this clause there must be: 

1. An authority under the United States. 

2. The authority must have been exercised. 

3. The validity of the authority must be drawn in 
question. 

The record in this case presents no such question. 

Neither one of the prayers so much as hints that 
any authority whatever, has been exercised. They all 
present the point that the District, under its form of 
yovernment, is not liable for damages for neglecting 
to perform duties imposed by its organic laws. 


IT IS NOT PRETFNDED THAT ANY AUTHORITY W@8 exercised. 


The whole argument of the learned counsel for the 
District, in his brief filed in this court, upon the mo- 
tion to dismiss the writ of error upon this point, is 
embraced in one short paragraph, viz: 


“The sole authority of the Commissioners of the 
District in the premises, is by virtue of certain Acts 
of Congress. Their appointment and commissions 
are from the President of the United States. All 
their powers are derived from Actsof Congress. / 
contend that they are authorized to take charge of, 
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improve and control the streets, avenues, roads and 
highways of the District, without liability on the part 
of the District, for alleged abuse, misuse, or neglect of 
such authority.” 


Here is no questioning of the validity of the aun- 
thority, on the contrary, that is claimed to be con- 
ferred by certain acts of Congress. But he contends 
because the officers of the District are all appointed 
by the President, the District is not liable for the 
way in which the authority is exercised, or for failure 
to exercise it. 

The complaint is that the Court erred in its con- 
struction ot certain acts of Congress which are not 
even named either in the record or the brief of coun- 
sel. 

The authority is claimed and its validity conceded, 
but it was not exercised. ‘True, counsel claims that 
the district is not liable for damages for the mal ex- 
ercise of this authority or the failure to exercise it; 
that is the construction of counsel of the law, but it 
in nv way questions the validity of the authority. If 
he is dissatisfied with the construction of the organic 
law of the district by the courts of the district and 
wants the judgment of this Court upon the question, 
he will have to wait until he has a case where the 
amount in controversy is suticiently large to give ju- 
risdiction without resorting to the exceptions in the 
Act of 18385. 

[f appeals and writs of error from the District of 
Columbia were regulated by Sec. 709, Rev. Stats., 
which authorizes a case to be brought to this Court 
when any right, title, privilege, or immunity is claimed 
under the Constitution, or any treaty or statute or 
commission held, or authority exercised under the 
United States, and the decision is ayainst the right, 
&c., and the prayers had been properly framed so as 


28 
to present the question, possibly the writ of error 
might lie, but it certainly will not under the Act of 
1885, which governs appeals and writs of error in this 
District. 

Millingar »s. Hartupee, 6 Wall, 258, was brought 
to this Court ‘upon a writ of error from the Supreme 
Court of Virginia under Sec. 25 of the judiciary act, 
and was dismissed on motion for want of jurisdiction. 
We think it decisive of this case. 


The question was whether an order of the United 
States District Court for the Northern District of New 
York releasing a lot of cotton which had been libelled 
as prize of war drew in question the validity of the 
exercise of an authority under the United States. 
Said the Chief Justice: 
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“It is insisted on behalf of the defendant in error 
that the question raised and decided by the Supreme 
Court of Pennsylvania does not bring the case within 
either of the clauses of which this court has jurisdic- 
tion under the twenty-fifth section of the judiciary 
act, and this must be admitted unless it can be main- 
tained that the question was upon the validity of the 
authority exercised under the United States and the 
decision was against its validity. It is clear that the. 
case does not come under any otheg pf, the descrip- 
tions of the twenty-fifth section. It semens equally 
clear that the authority of the District Court to direct 
the release was not drawn in question. Something 
more than a bare assertion of such an authority seems 
essential to the jurisdiction of this Court. The au- 
thority intended by the act is one having a real e2- 
istence derived from competent yovernmental power. 
If a different construction had been intended Congress 
would have used fitting words. The act would have 
given jurisdiction in case of decisions against claims 
of authority under the United States. 

“ With respect to the question we are now consider- 
ing, ‘authority’ stands upon the same footing with 
‘treaty’ or ‘statute.’ ” 
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“ An injunction restraining the prosecution of an ac- 
tion of replevin in a court established under the au- 
thority of the United States involves of itself no 
question of the validity of an authority exercised un- 
der the United States.” Jn Re Craft, 124 U. S., 370. 

So that it would not follow because the government 
of the District of Columbia was created by the acts of 
Congress that every thing that was done or not done 
under it necessarily drew in question the validity of 
an authority exercised under the United States. 


THE PRAYERS PRESENTED FOR DECISION GENERAL PRIN- 
CIPLES OF MUNICIPAL LAW, BUT NO FEDERAL QUESTION. 


The prayers which we have been considering in- 
voked the decision of the court as to the liability of a 
municipal corporation for damages for neglecting to 
perform duties imposed by law upon it, and involved 
questions of general municipal law, and in no sense 
the validity of the laws of Congress or of an author- 
ity exercised under the United States. 

Said the Chief. Justice speaking for this Conrt in 
Tarver os. Keach, 15 Wall., at 68. 

“In Delmas os. The Insurance Company, decided at 
last term, we ,peld that when “a decision holding a 
contract wel is mado by the highest court of a State, 
upon the general principles by which courts determ- 
ine that a transaction is good or bad on principles of 
public policy, the decision is one we are not author- 
ized to review.” 

The same principle is decided in 

Delmas os. The Insurance Co., 14 Wall, 661. 
Bank os. MeVeigh, 98 U. S., 332. 
In New York Life Ins. Co. os. Hendrew, 92 U.S. 
286. 
Said Mr. Chief Justice Waite: 
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“The case, therefore, having been presented to the 
court below for decisions upon principles of general 
law alone, and it no where appearing that the Consti- 
tution, laws, treaties, or Executive proclamations of 
the United States were necessarily involved in the de- 
cision, we have no jurisdiction,” citing in addition to 
those above, 

Bethel vs. Demaret, 10 Wall, 537. 
Rockhold vs. Rockhold, 92 U.S., 129. 

There are now pending in this court cases in 
which the Baltimore and Potomac R. R. is plaintiff in 
error besides No. 193, and there may be others which 
have been brought up on error from this District where 
tbe sums in controversy are less than $5,000, and in 
some of them less than $1,000, upon the pretence that 
a Federal question isinvolved; and if the jurisdiction 
is maintained, the greater part of the civil cases now 
pending in the courts of the District may be brought 
here with the same propriety as those, and the over- 
burdened docket of this Honorable Court will soon be 
doubled at least, by cases from this District alone; and 
the act of March 3, 1885, which was intended by Con- 
gress to give relief, will be the occasion of increasing 
a hundred fold the evil which it was inlended to rem- 
edy. Certainly the court will not open this floodgate 
unless compelled to do so by the plain and imperative 
mandate of the law. 


UNDER THE LAWS GOVERNING THE Disrricr or CoLuM- 
BIA IS IT LIABLE FOR DAMAGES IN AN ACTION LIKE THIS ? 


This question has been conclusively settled by many 
judgments of the courts of the District, as well as by 
the decisions of this court. 

The case of Weightman vs. Washington, 1 Black, 
45, decided that the City of Washington was liable to 
a party injured by reason of a defect in a bridge, which 
the charter required the city to keep in repair. 
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From that time until the case of Barnes vs. The 
District of Columbia, 91 U. S., 540, the liability of the 
city for damages in similar cases was not questioned. 

The form of the government having been changed 
by the Act of February 21, 1871, from that by a city 
charter, to a sort of territorial form, with a governor, 
council, house of delegates and board of public works, 
which last was charged with keeping the streets in re- 
pair. This board was appointed by the President as 
well as all the other officers, except the members of 
the house of delegates who were elected by the people. 

Barnes brought suit against the District, to recover 
damages for injnries received by him in consequence 
of the street being out of repair. ? 

The District denied its liability for negligence of the 
Bourd of Public Works, because it was an independent 
body appointed by the President, and over which the 
District Government had no control, ete. ‘The court 
below so held, but this court reversed the judgment. 
The decision was by a divided court it is true, but it 
was none the less authoritative on that account. 

In the opinion of Mr. Justice Hunt, the whole sub- 
ject of municipal liability is fully and ably discussed, 
and the doctrine of the Weightman case was atlirmed 
and applied to the changed form of the District Gov- 
ernment. 

That decision has ever since it was rendered been 
acquiesced in as setting the question of the liability 
of the District under the municipal government of 1871. 

Johnston vs. District of Columbia, 118 U.S., 19, was 
an action against the District by a tax payer of Wash- 
ington, to recover damages for injury to his property 
by the overflow of a sewer, because it was inadequate 
in a freshet to carry off the water. 

The court below held that the District was not lia- 
ble. The case was brought here, and Mr Justice Gray in 
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delivering the opinion of this court affirming the judg- 
ment below, thus refers on p. 21 to the cases of Barnes 
and Weightman, supra. 


“ The question in judgment, in Barnes ps. District of 
Columbia, and Weightman vs. Washington, 1 Black., 
45, was of municipal liability, not for injury to prop- 
erty by a sewer, but for a personal injury to a trav- 
eller by want of repair ina highway, a question not 
now before us.” 


The binding authority of these cases is not ques- 
tioned but tecitly recognized. 

Coughlin vs. District of Columbia, 106 U. S., 7, was 
an action to recover damages for a personal injury 
sustained by reason of a defect in the highway. It 
had been decided in the court below against the plain- 
tiff and came with the Barnes case to this court, and 
following and depending on the Barnes case, the judg- 
ment was reversed, and the case was sent back for re- 
trial, and had again came back upon questions which 
arose in the court below, upon the seeond trial. 


Said Mr. Justice Gray speaking for this court. 


“The Supreme Court of the District of Columbia 
originally held that the action could not be maintained 
against the defendant, and gave judgment in its favor. 
But this court on writ of error reversed the judgment 
and ordered a new trial. Dant vs. District of Colum- 
bia, 91 U. S., 557; upon the present record that decis- 
ion of this court must, as assumed by both counsel at 
the argument be considered as setling the law of the 
case on the question then decided.” 


The law that was settled in the Dant case was that 
the District was liable in precisely such a case as this. 
Since the Barnes case, quite a number of similar 
suits have been brought and tried, and judgment ren- 
dered against the District. The courts of the District 
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have uniformly held that the question of liability on 
the part of the District was not an open question, and 
have not even been willing to hear argument upon it 
as in this case and in the case of Emerson, which suc- 
ceeds the counsel for the District, simply presented 
and read his prayers saying to the court, that he didn’t 
expect them to be allowed and presented them simply 
to save the question. 


The only possible excuse for bringing this question 
here again at this late day, when everybody has re- 
garded it as finally settled, is the fact that since the 
Barnes case, another chanye has. been made in the 
form of the District Government. And we now have 
triumvirs instead of a governor, council, house of dele- 
yates, and board of public works. 


But the same general tnunicipal powers are con- 
ferred, the same duties imposed, and the same liabili- 
ties incurred as under the charter of the City of 
Washington, and the territorial form of government ; 
and each is but a municipality designed to accomplish 
local government for municipal purposes. 

The present government was created by Act of Con- 
gress, of June 11th, 1878, 20 Stats., L., 102. 

Sec. 1 provides: 


“That all the territory which was ceded by the 
State of Maryland to the Congress of the United 
States, for the permanent seat of government of the 
United States shall continue to be designated as the 
District of Columbia. 


Said District and the persons and property that 
may be therein, shall be subject to the following pro- 
visions for the government of the same, and also to 
any existing laws applicable thereto and not hereby re- 
pealed or inconsistent with the provisions of this Act. 


The District of Columbia shall remain and continue 
a municipal corporation as provided in section 2 of 
the revised Statutes, relating to the District of Colum- 
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bia, and the commissioners therein provided for shall 
be deemed and taken as officers of such corporation, 
and all laws in force relating to the District of Colum- | 


bia, not inconsistent with the provisions of this act 
shall remain in full force and effect.” 


Sec. 3 provides that : 


“ All powers, rights, duties, privileges, lawfully ex- 
ercised by, and all property, estate, and effects now 
vested by law in the commissioners appointed under 
the “ Act of June 20, 1874, shall vest in the commis- | 
sioners provided for by this act.” —_~ 


Sec. 2 of the Rev. Stats. of the District referred to 
above, is as follows: . 
. 


“The District is created a government by the name 
of the District of Columbia, by which name it is 


created a body corporate for municipal purposes, and 
may contract, and be contracted with, sue and be sued, 
plead and be impleaded, have a seal, and exercise all Pee 


other powers of a municipal corporation, not incon- 

sistent witb the Constitution and laws of the United . 

States, and the provisions of this title.” q 
| 


There are some differences in the plan and details th 
of the present form of municipal government, from 
that of February 21, 1871, but there are no such dif- 
ferences as in any way effect the liability of the Dis- 4. 
trict for damayes in this case. , 

Under all the mutations through which the govern- 
ment of the City of Washington and the District of 
Columbia have gone, it has been all the time and is 
still declared by Congress to be a municipal corpora- 
tion, with all the powers of such corporations not in- 


consistent with the Constitution and laws of the ~ 
United States, and it follows thatit is charged with | 
the responsibilities and liabilities of such corporations 
To say that a corporation clothed with all these pow- , 
ers shall not be responsible forthe proper exercise of ‘f) 


them would bea monstrous absurdity. 
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The question raised by the plaintiff in error is its 
prayers below, and the brief in this court were all 
made in the Weightman & Barnes cases, and especial- 
ly the latter, and were decided adversely to the Dis- 
trict, and these decisions are quite as applicable to 
the present municipality as to its predecessors. 

This court has uniform! 5seld that a municipal cor- 
poration charged by law wit the duty of Keeping its 
streets in repair, is liable to an action for injuries re- 
ceived by an individual in consequence of the unsafe 
condition of the streets. ' 

City of Chicago »s. Robbins, 2 Black., 418. 
Nebraska city os. Campbell, Id., 590. 
Mayor vs. Shetheld, 4 Wall., 189. 
Robbins os. Chicago, 4 Wall., 157. 
S. S. HENKLE, 
J. F. ENNIS, 
Counsel for Defendant in Error. 


